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1816. 
* M 

Saturday, 

t5th  Jytne. 

• , 0 

ThcCourtwill 
not  order  a 
Cause  set  down 
for  hearing,  to 
be  advanced 
in  the  paper, 
on  the  ground 
that  the  sub- 
ject matter  of 
the  suit  is  an 
arbitration  of 
matters  of  ac- 
count; and 
that  if  the 
award  should 
be  set  aside, 
the  applicant 
would,  on  go- 
ing into  the 
accountagain, 
lose  the  ad- 
vantage of  a 
material  and 
essential  wit- 
ness, who  is 
old  and  bed- 
ridden, and 
not  expected 
to  live. 


Dalzell  v.  Bailby  and  another,  Executors,  &c. 

RAITITBY  moved  to  advance  this  cause  in 
the  paper,  on  an  affidavit,  stating,  that  the  plaintiff 
had  filed  a  bill  against  defendants  in  Easter  Term, 
40  Geo.  Ill,  praying  that  the  award  therein  men* 
tioned  might  be  set  aside ;  and  for  an  account,  and 
injunction  to  restrain  proceedings  at  law  in  the 
mean  time ; — that  the  suit  was  afterwards  revived, 
and  defendants  had  put  in  their  answers,  and  that 
the  arbitrate  having  been  examined  on  the  part  of 
the  defendants,  the  cause  had  been  set  down,  and 
was  in  the  paper  for  hearing ;  and  that  if  the  Court 
should  decree  that  the  award  should  be  set  aside,  and 
an  account  taken,  as  prayed,  it  would  be  necessary 
that  the  accounts  between  plaintiff  and  the  testator 
should  be  again  gone  into; — that  in  support  of 
such  account  of  the  estate  of  said  testator,  Robert 
Dahell  was  a  material  witness  on  the  part  of  the 
defendants ;  that  he  was  in  the  73d  year  of  his 
age,  and  infirm  and  bedridden,  and  not  expected 
to  live,  whereby  defendants  were  likely  to  lose  the 
benefit  of  his  evidence  in  support  of  the  estate  of 
their  testator,  in  case  of  such  a  decree  as  aforesaid, 
unless  his  evidence  could  be  sooner  obtained. 


Thus,  the  application  rested  merely  on  the  ground 
t)f  the  evidence  of  a  material  witness  for  the  de- 
fendants being  likely  to  be  lost  to  them,  unless  the 
indulgence  sought  was  granted  by  the  Court, — 
It  was  very  str<aigly  pressed,  as  a  motion  founded 

in 
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in  justice  to  the  applicant,  whose  merits  depended  .    ^^^^'    . 
dmost  entirely  on  the  witness  in  question ;  and  if   Dalzell 
the  award  should  be  set  aside,  and  he  should  die  in  ^     ^* 
the  mean  time,  they  would  have  no  chance  of  sue-     another, 
ceeding  before  another  arbitrator.     The  learned    Executorg, 
counsel  acknowledged  that  the  motion  was  quite 
novel;  but  submitted,  that  under  the  circumstances, 
tibere  was  reason  to  hope  that  the  Court  would 
assist  the  defendants,  by  granting  a  rule  to  show 
cause  why  the  order  should  not  be  made. 

The  Motion  was  refused. 


Waring  v.  Holt. 


i8i6. 


Tuesday, 
ISth  June. 


JONESj  D.  F.  opposed  the  present  application  The  defend- 

made  by  /.  Clarke^  for  changing  the  venue  in  f^*th?a"court 

this  action  (for  goods  sold  and  delivered)   from  change  the 

Middlesex  to  Lancaster^  on  the  usual  affidavit.       havin^^  ob- 
tained an  or- 
der for  time 

The  quo  minus  issued  on  the  2d  May^  return-  to  plead  « on 
able  the  15th,  and  the  declaration  was  delivered  de  /^^'*  gene- 
bene  esse  the  same  day,  to  plead  in  eight  days.         ^^^Jm  red  t 

be  one  among 

The  defendant  had  taken  out  a  summons  for  moniy7x-^™' 
iime  to  plead,  which  was  endorsed  by  the  plaintiff's  ^J^*^^^  j^|{j^ 

usual  terms  imposed  by  it  on.  giving  time,  that  the  defendant  shall  not  afterwards 
JDXi^^  to  change  the  venue. 

When  the  order  is  intended  to  be  without  prejudice  to  a  change  of  venue,  it 
should  be  so  expressed  in  the  summons  for  attending  the  Judge. 

Nor  will  the  Court  order  a  change  of  venue  in  such  a  case,  although  the  defen- 
dant proposes  to  give  judgment  of  the  term. 


B  2  attorney^ 
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1816.       atteniey,  and  an  order  was  drawn  up  on  the  27th 
Warihg     ^^y>  giving  the  defendant  a  week  on  all  tlie  usual 

V.         terms  *. 
Holt. 

The  motion  was  opposed  on  the  ground  that 
one  of  those  tenns  was,  that  the  defendant  should 
not  move  to  change  the  venue  \  and  it  was  there- 
fore submitted,  that  it  was  now  too  late  to  make  this 
application,  which,  if  it  succeeded,  would  have  the 
effect  of  deferring  the  plaintiflP's  judgment,  if  he 
should  recover  in  the  action,  till  the  next  Michael- 
mas Term;  and  such  a  practice,  if  permitted,  would 
often  in  Trinity  Term  enable  a  defendant  to  get 
over  the  long  vacation.  To  show  that  an  under- 
taking not  to  move  to  change  the  venue^  is  always 
considered  one  of  the  usual  terms  imposed  on  a 
defendant  obtaining  time  to  plead,  it  was  said  to  be 
customary,  whenever  it  is  intended  that  the  com- 
mon order  shall  not  have  such  an  effect,  to  intro- 
duce in  the  summons,  that  it  shall  be  ^^  without 
"  prejudice  to  the  defendant's  moving  to  change 
"  the  venue  i**  and  summonses  in  the  King's  Bench, 
having  an  express  stipulation  to  that  effect,  were 
produced,  for  the  satisfaction  of  the  Court,  as  to  that 
poinit. 

[He  cited  Petyt  v.  Berkeley (a)^  Hunter  v. 
<jray(bX  and  Shipley  v.  Cooper  (cjy  where  the 

*  Pleadmg  issuably ;  rejoining  gratis ;  taking  short  notice 
of  trial;  and  not,  (as  now  decided,)  qftemards  moving  to  change 
the  ventie, 

fflJCowp.  511.  ^3J  Barnes  493* 

(c)  7  T.  Rep.  698- 

Courts 
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Courts  of  King's  Bench  and  Common  Pleas  re-       i8i6, 
fused  to  change  the  venue  after  the  defendant  had     warmjg 

obtained  an  order  for  time  to  plead.]  ^* 

Holt. 

The  criterion  seems  to  be,  whether  or  not  a  trial 
would  be  lost  by  the  delay ;  and  here  it  is  obviou^ 
that  that  would  be  the  effect  of  the  change  o(  Venice 
now  sought. 

Clarke,  J.  contra,  contended  that  it  was  not 
one  of  the  usual  terms  that  the  defendant  should 
not  be  afterwards  at  liberty  to  move  to  change  the 
venue.  In  the  present  instance,  the  order  was 
general  on  the  usual  terms,  that  is,  pleading  issuably, 
rejoining  gratis,  and  taking  short  notice  of  trial ; 
but  it  is  not  added,  ^r  the  first  Sittings  in  London 
or  Middlesex.  In  all  the  cases  which  have  been 
cited,  the  order  was  drawn  up  on  the  express  terms 
that  the  defendant  should  accept  short  notice  of 
trial  jf&r  the  first  Sittings  in  London  or  Mid- 
dlesex. 

He  then  cited  the  case  of  Wightman  v.  Thom^ 
son(dJ,  where  the  venue  was  ordered  to  be  changed 
after  a  judge's  order  for  time  to  plead.  In  that 
case,  also,  one  of  the  terms  expressed,  was,  that 
the  defendant  should  take  short  notice  of  trial 
for  the  Sittings  within  term  in  Middlesex ;  which 
may  be  the  reason  why  that  decision  has  not  been 
always  followed.  In  Tidd*s  "practice fe J ^  it  is  said 
that  a  defendant  may  move  to  change  the  venue  at 
any  time  before  plea  pleaded,  and  that  even  after  an 

(dX  1  Wikon  2^.  (c)  P.  609  (5th  ed.) 

.  B  3  order 


i8i6. 


Waring 

V. 

Holt. 


CASES  IN  THE  EXCHEQUER, 

order  for  time  to  pleads  though  upon  the  terms  qf 
pleading  issuabfy;  and  the  cases  cited  there  in  sup- 
port of  that  doctrine,  are  Say.  Rep.  207  j  Saxby  v. 
Ly»y  M.  26  G.  3,  K.  B. ;  Hudson  v.  Needhanij  T. 
27  G«  3,  K.  B.  In  this  case,  the  terms  are  left 
general  and  undefined,  and  the  question  is,  whether 
it  be  one  of  the  usual  terms  that  the  venue  ^laU 
not  be  changed. 


Fer  Curiam.. — The  defendant,  by  having  ob- 
tained time  to  plead  on  the  usual  terms,  has  pre- 
cluded himself  from  making  this  motion. 

Order  refused  t. 

f  It  was  then  proposed  to  give  judgment  of  the  present 
Tenn ;  but  the  Court  still  refused. 


i8i6.       The   KiNQ  (in  aid  of  Bradqock)  v.  Watson 
and  another. — (D/emurrer.) 


Tue$day, 
18(A  JuM, 


The  facts  and  pleadings  on  which  this  demurrer 
arose  were  as  follows: — Braddock  being  found  in- 
debted to  the  Crown,  by  inquisition  on  an  Extent, 
for  duties  of  Excise  on  malt  and  beer,  obtained  aii 


Replication 
to  a  plea  (in 
bar  to  an  Ex- 
tent in  aid), 
that  defend- 
ant was  trus- 
tee under  a 

prior  deed  of  assignment  for  the  general  benefit  of  all  the  insolvent's  creditors; 
.—that  the  prosecutor  of  the  Extent  was  indebted  to  the  Crown  before  aad  at  the 
time  of  executing  the  deed ;— that  the  insolvent  then  carried  on  trade*  and  was 
not  then  seised  of  lands,  &c. ;— that  the  insolvent  was  then  indebted  to  the  oro- 
secutor  }~and  that  the  prosecutor  had  not  executed  the  assignment,  held  bad  on 
general  demurrer. 

Such  an  assignment  is  not  fraudulent  against  such  a  creditor,  unlets  there  hare 
been  a  commission  of  bankrupt  sued  out. 

Nor  can  such  a  deed  be  avoided  by  the  effect  of  an  Extent^  as  a  commission 
of  bankrupt  may. 

Extent 
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Extent  in  aid  against  Joseph  Wheeler j  tested  iMst 
August  1815,  yAiq  was  thereupon  found,  by  inqui-  The  Kinq 
sition,  indebted  to  Braddock  in  the  sum  of  (*"**^®^ 
i8gl  14^.  for  beer  sold  and  delivered;    which  ^, 

debt  was  returned  by  the  sheriff  of  Stsffblk  as  ^^"?* 
seized.  He  also  returned,  that  it  was  found  by  the 
jury,  on  the  inquisition  taken  on  the  Extent  against 
Wheeler^  that  Watson  (the  defendant)  had  re- 
ceived, and  had  then  in  his  hands,  the  sum  of 
1472.  1  ^.  received  by  him,  as  one  of  the  trustees, 
under  a  deed  of  assignment,  dated  28th  Februoiy 
then  last,  and  made  between  said  Wheeler  of  the 
first  part,  said  Watson  and  plaintiff  Batterbee 
(creditors  of  Wheeler ^  of  the  second  part,  and 
several  other  persons,  also  creditors  of  Wheeler^  of 
the  third  part)  which  was  executed  by  said 
Wheeler i  said  Watson^  Edward  Drewe^  and  said 
Batterbee,  but  by  no  other  creditors  of  said 
Wheeler,  and  particularly  not  by  Braddock  (the 
prosecutor)  and  Cornelius  Elven  ; — that  Wheeler, 
at  the  time  of  the  said  assignment,  and  then  (on 
the  taking  the  inquisition)  was  indebted  to  Brad* 
dock  in  the  sum  of  i8o/.  and  upwards; — ^that 
Wheeler  was  a  trader  within  the  bankrupt  laws, — 
and  that  he  (the  sheriff)  had  seized  the  said  sum 
of  147/.  1^.  into  his  Majesty's  hands,  as  com- 
manded by  the  writ. 

The  defendants  came  in  and  claimed  the  money 
due  from  Wheeler,  and  so  seized,  and  having 
craved  oyer  of  the  Extent,  pleaded  (protesting  the 
insufficiency  of  the  said  writs)  the  said  assign- 
ment of  all  the  insolvent's  estate  and  effects  to 

B  4  them 


and  another. 
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i^i^'  them  in  trust  for  the  benefit  of  all  his  credi-- 
The  King  '^^^>  setting  out  the  date  and  the  contents  of  the 
(in  aid  of  deed  at  length  ;  in  which  there  was  a  provision 
RADD.cK  ^j^^^  -^  consideration  of  such  assignment, ^hey 
Watson  should  take  the  same,  and  thembnies  to  arise  there- 
from, in  full  satisfaction  and  discharge  of  their 
several  and  respective  debts  then  due  and  owing 
to  them,  and  release  the  said  Wheeler  therefrom. 
The  plea  then  averred  the  delivery  of  possession 
to  defendants.by  Wheeler^  under  the  deed  and  in 
execution  thereof,  before  the  issuing  of  the  said 
writs  of  extent. — That  the  debts  then  and  still  due 
'  and  owing  from  Wheeler  to  the  defendants  and 
JEdward  Drewe,  amounted,  in  the  whole,  to  the 
sum  of  500/.  being  a  larger  sum  of  money  than 
the  said  sum  of  147/.  1^.  received  by  Watson^ 
and  also  exceeding  the  value  of  all  the  goods  and 
chattels,  debts,  sums  of  money,  and  other  things 
by  the  said  indenture  bargained  and  sold  as  afore- 
said ; — ^that  Wheeler  was  not,  at  the  time  of  the 
execution  of  said  indenture,  nor  at  the  time  of 
the  sale^jind  disposal  of  the  said  goods  and  chattels, 
nor  of  the  receipt  and  recovery  of  the  said  debts 
and  sums  of  money  by  Watson  and  Batterbee^  or 
of  any  part  thereof,  a  debtor  or  accountant  of  the 
Crown; — and  that  the  said  indenture  was  bond  fide 
and  without  fraud  for  the  benefit  of  all  such  of  the 
creditors  of  Wheeler  as  should  chuse  to  take  the 
benefit  thereof,  and  without  any  intent  to  deceive 
or  defraud  the  Crown,  or  Braddock.  All  which 
matters  and  things  defendants  were  ready  to  verify; 
wherefore  they  prayed  judgment,  and  that  the 
King's  hands  might  be  amoved,  &c. 

To 


TRINITY  TERM,   56  CEQ.  Hf.  9 

To  that  plea  the  Attorney  General  replied,  that  ^     ^^^' 
the  King's  hands,  ought  not  to  be  amoved,  for  that    The  Kimo 
(protesting  the  sufficiency  of  the  plea,)  the  said  At-     0^  *id  ^^ 
tomey  General  saitfa,  that  at  the  time  of  the  taking         v.^^^ 
of  the  said  inquisition  in  the  said  writ  of  Extent     Watsoh 
agunst  the  said  Joseph  Wheeler  first  mentioned,  "*    *"^   ^' 
and  so  as  aforesaid,  &c.  the  said  Henry  Braddock^ 
in,  <§r.  was  indebted  to  our  said  Lord  the  King^ 
in  manner  and  form,  &c.  and  from  thence  hitherto 
hath  been  and  still  is  indebted,  to  wit,  at,  &c.  and 
that  before  and  at  the  time  of  the  sealing  and  de- 
livery of  the  said  supposed  indenture  of  assign- 
ment, in,  &c.  the  said  Joseph  Wheeler  carried  on 
trade  and  commerce  as  a  cordwainer^  and  sought 
his  living  hy  buying  and  selling,  to  wit,  at,  &c. ; 
and  that  the  ssad  Joseph  Wheeler  rvas  not,  at  the 
time  of  the  sealing  and  delivery  of  the   supposed 
indenture  as  aforesaid,  seised  in  his  demesne  cls  of 
fee,  or  in  his  demesne  as  of  freehold,  qfany  lands, 
tenements  or  hereditaments  whatsoever;  nor  was 
he  at  that  time  seised,  possessed  of,  or  entitled  to 
any  copyhold  or  customaryhold  lands,  tenements 
or  hereditaments  whatsoever  :  and  that  before  and 
at  the  respective  times  of  sealing,  &c.  and  of  the 
taking  of  the  said  inquisition  on  the  said  writ  of 
Extent  against  the  said  Joseph  Wheeler  secondly 
mentiooied,  and  so  as  aforesaid,  taken  on  the  said 
,  writ  of  Extent  against  the  said  Henry  Braddock, 
therein  also  mentioned,  the  said  Joseph  Wheeler 
was  justly  and  truly  indebted  to  said  Henry  Brad^ 
dock  in  the  said  sum  of  i8g/.  14^.  in  manner  and 
form,  &c.  and  from  thence,  &c.  to  wit,  &c.  i  and 
that  the  said  Henry  Braddock  hath  not  signed, 

sealed^ 
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.  ^^^^'  ^  sealed^  or  delivered  the  said  supposed  indenture 
The  KiKG  of  assignment  in  the  said  plea  of  the  said  defendants 
(in  aid  of  mentioned,  and  so  the  said  Attorney  General  saith, 
that  the  said  supposed  indenture  is  fraudulent  and 


Braddock) 


V. 


Watsok     void,  to  wit,  at,  &c.  paratus  est  verificare,  praying 
^'  judgment,  and  that  the  hands  of  his  said  Majesty 
might  not  be  amoved,  &c. 

To  the  replication  there  was  a  general  demuirer, 
in  which  the  Attorney  General  joined. 

Piatt  now  ai^ed  in  support  of  the  demurrer, 
premising  that  the  present  question,  (raised  by  the 
inference  of  law,  intended  to  be  deduced  from  the 
facts  detailed  in  the  replication,  that  the  deed  was 
fraudulent,  and  therefore  void  against  the  person 
using  the  Crown  process,)  was,  shortly,  whether  the 
assignment  was,  under  all  the  circumstances,  fraudu- 
lent in  the  eye  of  the  law,  and  therefore  a  nullity : 
or,  bond  fde,  and  valid.      It  was  submitted,  that 
whatever  advantages  the  prerogative  process  usually 
conferred  on  the  person  in  whose  aid  it  was  em« 
ployed,   it   did  not  give  the  Crown  debtor  new 
rights,  nor  could  it  dischai^    his   debt   of  the 
equities,  to  which  in  other  cases  it  would  be  subject. 
The  writ  is  a  more  summary  and  expeditious  mode 
of  recovering  a  debt ;  but  when  it  has  to  conflict 
with  equal  claims,  even  in  the  case  of  the  Crown 
itself,   it  must  proceed  passibus  eqvis.      Thus,  if 
the  Crown  debtor  were  a  mortgagor,  a  pawnor,  or 
a  lessor,  the  Crown  could  not,  by  its  process  against 
persons  in  either  of  those  characters,  suppress  the 
mcumbrances  and  acquire  a  greater  interest  than 

that 
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Chat  of  the  mortgagor,  pawnor,  or  lessor,  but  must  ^^    >8i& 

take  the  property  subject  to  the  mortgage,   the    The  Kim 

pawn,  or  the  lease.    So  neither  can  the  Crown  seiae     (in  am!  of 

presently  a  debt  due  to  its  debtor  solvendum  in    ^^^^^* 

Juiwro.  Watw 

anaaiMHber. 

If  the  assignment  had  been  executed  before 
Wheeler  had  become  indebted  to  Braddock,  it 
must  be  admitted  that  the  Crown  would  have  been 
bound  by  it,  and  could  not  seize  for  a  debt  which 
accrued  due  afterwards :  whence  it  may  be  con- 
tended, that  whatever  can  give  validity  to  the  deed 
as  against  Braddock,  will  also  support  it  against 
the  Crown,  who  cannot  be  put  in  a  better  situa- 
tion than  Braddock  himself,  (through  whom,  and 
by  whose  title  it  must  claim,)  would  have  been.  In 
short,  if  this  assignment  was  not  antecedently  void 
or  avoided,  aa  against  Braddock,  the  proceedings 
under  the  Extent  could  not  have  the  eflfect  of 
avoiding  it. 

That  an  alignment  of  all  his  effects  by  a  trader, 
for  the  general  benefit  of  those  of  his  creditors  who 
chuse  to  come  in,  is  not  fraudulent  as  against  the 
others,  baa  been  recently  held  in  the  case  of  Fick'^ 
stock  V.  LysterfaJn  which  was  certainly  a  very 
strong  case,  for  there  the  assignment  of  the  insoU 
vent's  effects,  which  was  not  signed  by  any  of  the 
ereditoDB,  was  not  executed  till  after  the  pbintiff 
had  obtakied  judgment  by  defwlt.  i^he  worda  oC 
Lord  EUeniarough  are  strongiy  ^^[filicable  to  the 

(a J  3  Maule  &  Selwyn  371. 

present 
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^^^^*    ,  present  case.     His  Lordship  says  (after  expressing 
The  Kino    &I1  apprehension    that    extensive  mischief  would 
(in  aid  of     ensue  from  countenancing  the  objection  of  fraud  to 
9.  such  afisignments,  and  citing  cases  where  it  had  been 

Watson  held  that  an  executor  might  give  preference  to  some 
"  creditors  pending  a  suit  by  another  creditor)  "  the 
**  principle  of  those  decisions  would  be  destroyed,  if 
'  **  we  should  hold  an  assignment  fraudulent  because  it 
"  may  operate  to  the  prejudice  of  a  particular  credi- 
"  tor;"  then  referring  the  assignment  in  that  case  to 
an  act  of  duty  rather  than  fraud,  inasmuch  as  by  it  the 
fund  was  made  available  for  the  whole  body  of  cre- 
ditors, his  Iiordship  adds, — **  it  is  not  the  debtor  who 
"breaks  in  upon  the  rights  of  the  parties  by  this 
"  assignment,  but  the  creditor  who  breaks  in  upon 
"  them  by  proceeding  in  his  suit.  I  see  no  fraud ; 
f  ^  the  deed  was  for  the  fair  purpose  of  equal  distribu- 
"  tion."  So  here,  vrhile  Braddock  is  endeavouring 
to  sweep  away  all  the  insolvent's  property  for  his  own 
exclusive  benefit,  Wheeler  commendably  defeats 
that  purpose  by  this  just  and  equal  assignment, 
which  the  Court  of  King's  Bench  have  held  to  be 
a  moral  duty,  and  the  language  of  the  rest  of  the 
Court  is  equally  strong  and  pointed  as  to  that  effect 
of  the  deed.  Had  Braddock  been  excluded  from, 
or  had  he  not  had  notice  of  the  deed,  it  might  have 
varied  the  case  ;  but  that  was  not  so. 

There  is  certainly,  however,  a  distinction  in  the 
case  of  Pickstock  and  Lyster^  and  the  present,  in 
one  respect,  which  will  probably  be  much  relied  on 
by  the  counsel  for  the  prosecutor ;  that  is,  that  in 
this  case  the  debtor  is  by  the  demurrer  admitted  to 
"^  be 
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be  a  trader,  whereas  it  does  not,  it  must  be  acknow-  ,     ^^^^ 
ledged,  appear  by  the  report  that  Glover,  the  in-    jh^  ^^^^ 
solvent,  in  the  case  cited,  was  so.     It  does  not,     (in  aid  of 
however,  on  the  other  hand^  appear  that  he  was    ^^^^^^ 
not.     But  admitting  for  a  moment  that  he  was,  the     Watson 
use  to  be  made  of  that  circumstance  must  be,  that  ^    ^^^^^^^ 
his  property  was  subject  to  be  affected  by  the  bank- 
rupt laws,  and  that  therefore  the  deed  was  fraudu^ 
lent  and  void.     The  answer  to  that  is,  that  the 
circumstance  of  his  being  a  trader  would  not  of 
itself  and  alone  place  him  in  a  situation  to  be  liable 
to  the  statutes  of  bankruptcy.     There  must  also  be 
a  subsisting  petitioning  creditor's  debt,  and  an  act 
of  bankruptcy  committed,  neither  of  which  appear 
by  these  pleadings  to  have  existed;  and  if  that  were 
not  so,  no  creditor  of  Wheeler^ ^  could  have  com- 
pelled a  rateable  dividend  of  his  effects  by  those 
laws,  nor  even  then,  unless  an  actual  valid  commis- 
sion had  been  sued  out:  on  that  ground,  therefore, 
all  objection  of  fraud  is  obviated.     But  that  every 
deed  of  assignment  executed  by  a  trader  is  not  ipso 
facto  fraudulent  and  void,  is  quite  clear;  for  it  is 
not  unfrequent  that  traders  executing  deeds  of  as- 
«gnment,  afterwards  pay  20^.  in  the  pound ;  in  that 
case  nobody  would  be  defrauded ;  and  therefore,  if  the 
proposition  were  received  so  generally,  the  absurdity 
might  be  incurred  of  pronouncing  an  act  fraudulent, 
by  which  no  one  can  be  defrauded.     This  replica- 
tion has  not,  therefore,  by  its  several  averments, 
surrounded  the  deed  of  assignment  with  any  of 
those  circumstances  of  fraud  which  would  necessarily 
render  it  void,  as  9^msi'Braddock\  and  if  it  be 
good  against  him,  it  is  also  valid  against  the  Crown, 

who 


and  another. 
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1816.       ^o  cftD  only  be  entitled  to  his  interest  in  the 

The  Kino    ^^^^* 
(in  aid  of 

Braddock)       ffTalton,  in  support  of  the  replication,  admitted 
Watson     the  sole  question  to  be  as  stated,  and  submitted  that 
this  assignment  was  fraudulent  under  the  statute  of 
13  Eliz.  as  against  Braddock^  and  might  there- 
fore be  avoided  by  him.     (This  was  the  more 
stron^y  pressed  in  the  present  instance,  from  the 
fact  of  there  being  inserted  in  the  assignment  A 
condition  to  be  imposed  on  all  who  should  entitle 
themselves  to  benefit  under  it  by  signing  it,  that 
they  should  release  the  debtor  from  the  rest  of 
their  demands,  in  consideration  of  such  dividend  as 
they  should  receive.) — That  he  f  Braddock  J  had 
not  signed  the  deed,  nor  had  any  other  creditor  of 
Wheeler ^  except  one  besides  the  trustees;  and  that, 
therefore,  if  the  deed  was  not  ipso  facto  void,  it  was 
avoidable  by  him  as  delaying  the  recovery  of  his 
debt;  and  also  operating  to  compel  him  to  accede 
to  a  composition,  which  the  bankrupt  laws  could  not 
force  him  to  submit  to.     A  creditor  may  object  to 
sign  a  bankrupt's  certificate,  whereby  he  keeps  his 
future   effects  liable:  d  fortiori  may  he,  an  insol- 
vent's assignment. — That  the  non-assent  of  some 
of  the  creditors  to  a  deed  of  assignment,  renders 
it  fraudulent  and  void,  was  decided  in  Eckkardt  v. 
Wilson  (b  J. 

[Graham,  Baron.     In  that  case  there  was  an 
actual  commission  of  bankrupt  taken  out.] 

(h)  8  T.  R,  148. 

But 
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But  the  Court  held  it  toid  under  the  statute  of      1816. 
EUzabeifu  iHeKiHa 

(in  aid  of 
The  case  of  Pkkstock  v.  Lyster,  was  admitted  ^^^^^^^) 
to  bear  apparently  against  the  replication,  but  it    Watson 
was  contended  that  that  case  was  distinguishable,  as  "**  snothcrv 
had  been  fairly  observed ;  for  it  did  not  there  appear 
that  Glover  was  a  trader,  and  the  argument  did 
not  proceed  on  his  liability  to  the  bankrupt  laws; 
whereas,  in  this  case,  the  substratum  of  the  ai^- 
n^nt  is,  that  Wheeler  was  a  trader,  and  therefore 
his  creditors  were  not  bound,  and  might  have  re- 
sorted to  any  remedy  they  pleased  against  the  effects 


There  is  also  another  argument  arising  in  this 
case,  on  the  question  whether  the  Crown  proceed- 
uig  by  Extent,  not  being  bound  or  privil^ed  by  the 
bankrupt  laws,  and  those  who  are  armed  with  that 
pren^tire  process,  have  not,  pari  ratione^  a  supe- 
rior right  to  avoid  the  deed,  as  it  would  have  had 
in  case  a  commission  had  issued.  The  assignment 
was  clearly  an  act  of  bankruptcy,  and  a  commission 
might  haye  been  taken  out  on  it;  and  that  there 
WIS  a  good  petitioning  creditor's  debt,  is  confessed 
by  the  pleadings,  independent  of  the  finding.  It  is 
therefore  fraudulent  under  the  bankrupt  laws,  and 
Told  against  the  creditors  who  did  not  execute  it. 

Per  CWtam^-^There  is  certainly  no  fraud  in 
this  case  affecting  the  assignment,  which  has  been 
made  for  the  equal  benefit  of  all  the  creditors, 
Braddock  as  well  as  the  rest.    Nor  is  any  such 

inference 


i6 

1816, 
^ ^ / 

The  King 

(in  aid  of 

Braddock  ) 

V. 

Watson 
and  another. 
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inference  to  be  drawn  from  the  facts  averred  in 
the  replication.  It  would  have  been  a  different 
thing,  if  there  had  been  a  commission  of  bankrupt 
sued  out,  and  the  property  had  been  divested. 
This  is  a  very  common  arrangement,  which  it  would 
be  very  injurious  to  disturb,  where  there  has  been 
no  commission. 

Judgment  for  the  Defendants. 

Walton  applied  for  leave  to  amend,  which  was 
refused ;  the  Court  saying  that  no  amendment  could 
assist  him. 

Richards,  Baron,  observed,  that  as  far  as  the 
facts  in  the  case  of  Pickstock  v.  Lyster,  were 
brought  before  the  Court  of  King's  Bench,  the  de- 
cision was  right.  But  that  he  had  no  doubt  on  the 
trial,  that  the  deed  was  executed  under  unfair  cir- 
cumstances, and  with  an  intention  to  defraud  the 
judgment  creditor.  One  fraudulent  part  of  the 
case,  which  was  left  to  the  jury,  was,  that  the 
deed  was  executed  just  as  the  execution  was  coming 
in ;  on  the  merits,  therefore,  that  is  a  bad  deci- 
sion. But  that  case  was  decided  by  the  Court  of 
King's  Bench,  on  the  other  ground  of  the  assign- 
ment being  for  the  equal  benefit  of  all  the  insol- 
vent's creditors.  Such  a  deed  certainly  ought 
not  to  be  avoidable  by  any  particular  creditor  not 
atteinpted  to  be  excluded  from  the  benefit  of  it ; 
and  no  such  attempt  has  been  made  in  the  present 
instance. 


Seal 
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Seal  (Assignee  of  the  Sheriff  of  Hereford)  1816. 

V.  Phillips  and  others.  w^dnetday, 

19th  June. 
^^  «^ ^         ■/ 

1  HE  plaintiff,  as  assignee  of  a  replevin  bond,  had  a  defendant 
brought  an  action  against  the  defendant,  and  in  the  l!|)rendtied  * 
course  of  last  Easter  Term,  Datmcey  obtained  a  ^^^^  "f  tK* 
rule  to  show  cause  why  the  proceedings  in  that  replevin  bend 
action  should  not  be  stayed ;  the  defendant  having  tiff*s  negleol 
issued  a  writ  of  recordari  facias  loquelam^  to  re-  ^^^^^  declare 

,  _.  /.  1       ^  ^  .  at  the  next 

move  the  proceedings  from  the  County  Court  into  county  coort, 
the  Court  of  Common  Pleas.  The  application  was  \J^l  no?Acn 
made  on  an  affidavit  of  service  of  the  notice  of  *PP«a^  *<> 

the  sunmont. 

motion,  and  of  the  recordari  fac.  log.  havincc  been      ,   . .,, 

,  ,   ,  ,.  ,  ,  ,        1      .nr.  And  if  he 

issaeo^  and  delivered  to  the  under-sheriff.  obtain  an  ai- 

si^nment,and 
bring  an 

It  appeared  by  the  defendant's  affidavit,  that  on  action,  the 
the  20th  of  April,  the  plaintiff  had  distrained  for  stay  the  pro- 
half  a  year's  rent,  amounting  only  to  61.  10  s.   The  l^^J^"^ 
goods  being  replevied  on  the  21st,  the  sheriff  sum-  being  made^ 
moned  the  plaintiff  to  appear  at.  the  next  County  rMrdarifac. 
Court,  (24th  April)}— iiMLt  defendant  did  attend,  £^^^5** 
but  finding  that  no  appearance  was  entered,  he  did  out),  without 
not  declare,  under  a  notion  that  he  was  not  bound  ^su  by  the 
to  declare  till  the  defendant  (in  the  replevin)  had  ^^S^^^^^^  be 
appeared; — that  he  was  ready  to  have  declared,  and  ordered  to 
that  he  had  merits,  the  rent  distrained  for  not  bein^  event  of^the 

then  due.  proceeding 

on  the  n./a. 

Owen  now  showed  cause.  He  submitted,  that 
this  application  being  for  an  indulgence  to  get  rid 
of  a  regular  proceeding,  ought  to  have  been  moved 
*  VOL.  III.  c  on 
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,    ^^^^    ,  xm  payment  of  costs; — that  this  was  not  a  case  for 

Seal       the  interference  of  the  Court  to  stay  proceedings,  as 

(Assignee  of  tjjg  defendant  had  neglected  his  duty  to  the  delay 

df  Hereford)  of  the  plamtin,  m  not  appeanng  and  prosecuting 

^         his  suit  according  to  the  condition  of  the  bond ; 
Phillips 
and  others.  — that  the  party  swearing  he  did  not  know  that  he 

ought  to  have  declared,  was  no  excuse;  and  as  to 

having  merits,  the  rent  not  being  due  when  the 

distress  was  made,  that  cannot  be  tried  on  affidavits* 

It  was  peremptory  on  the  plaintiff  (below)  to  have 

declared  at  the  next  County  Court,  and  if  he  does 

not,  the  defendant  (below)  is  entitled  to  proceed 

on  the  replevin  bond,  as  the  plaintiff  has  done,  and 

on  that  ppint  he  citpd  Dias  v.  Freeman(a)^  where 

it  was  held  that  the  plaintiff  was  entitled  to  sue  on 

>a  replevin  bond  if  the  defendant  had  not  prose-* 

<;uted  his  plaint  with  due  diligence. 

\j 
Dauncey^  in  support  of  the  rule,  submitted  that 
as  it  was  in  consequence  of  the  plaintiff's  original 
neglect  in  not  appearing  to  the  summons,  that  the 
defendant  had  not  declared  he  had  no  right  to  com* 
plain  of  the  irregularity  of  defendant's  not  declar- 
ing, even  if  under  such  circumstances,  he  were 
boimd  to  have  done  so:  it  is  sworn,  that  but  for 
that,  the  defendant  would  have  declared. 

[Wood,  Baron.  Inquiring  if  a  plaint  had  been 
levied:  it  was  said  that  the  bond  supposes  that,  with- 
out which,  the  defendant  would  not  have  been  per- 
mitted to  replevy.] 

(a)  5  T.  R.  155. 

A  writ 
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A  writ  of  recordari  Jhcias  loquelam^  returnable  ,    ^8i6, 
the  iSth  May  J  has  been  sent  to  the  sheriff,  but  he       Seal 
has  refused  hitherto  to  return  the  writ,  dleging  that  ^^"!|?^-it^ 
he  has  assigned  the  bail  bond.  of  Herefbrd) 

V. 

The  Court  made  the  rule  absohite  for  staying   ^a'othe" 
the  proceedings  on  the  bond  assigned,  and  ordered 
the  costs  to  await  the  eyent  of  the  cause,  on  the  writ 
ofrec^fac.  loguelam. 

Rule  absolute. 


Mytton  v.  Harris. 


1816. 


Tkunday, 
90th  June. 


The  plaintiff,  who  was  rector  and  vicar  of  the  oidtemen, 
palish  church  of  Llandyssely  f  Montgomeryshire  J  ^h^of^^^ 
£led  this  biJl  against  the  defendant  for  tithes  of  payable  in 
hay,  clover,  and  clover-seed,  gathered  on  a  certain  bv"the*rector« 
£um  occupied  by  her  in  that  paridb,  called  Bryny^  ^J^^^^^l 
denmriy  and  for  tithe  of  agistment.  seen,  and 

lome  of  ths 
resident  pa- 

The  plaintiff  had  at  first  prayed  an  account  of  ri8hioncrf,are 

.  ,        £Ood  evidence 

tithe  of  com  and  grain;  but  the  defendant  having  to  rebut  the    . 
pleaded  an  annual  composition  in  bar,  the  bill  was  SJ^"fam  rao- 
amended  by  omitting  that  claim.  «*"«  attempt- 

J  ^  ed  to  be  eita- 

blishedy  by 
proof  of  a  money  payment  having  been  uniformly  rendered  within  living  me« 
mory,  and  the  absence  of  any  evidence  even  of  reputation  that  the  tithe  had  ever 
been  taken  in  kind:  and  that  although  such  terriers  are  not  proved  to  have  been 
signed  by  any  person  interested  in  the  fknn.— WoODy  B.  ditUndenie. 

Kor  will  the  Court  grant  an  issue  in  such  a  case. 

Modus  of  loi.  a  score  for  agistment  6f  sheep,  bad. 

C  2  To 


Harris. 
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^8i6>  '  To  the  pretent  suit  the  defendant  set  up  the 
Mytton  following  moduaes — (having  fully  described  the  ex- 
.-„.-  tent  of  her.  farm,  both  according  to  its  ancient 
parcels,  and  those  \7hich  had  been  recently  sub- 
stituted for  some  of  them,  under  a  modem  inclo- 
sure  act)-^A  farm  modus  of  igs.  per  annum^  in 
lieu  of  tithe  in  ^kihd,  of  all  grass  whatsoever  cut  or 
mown,  and  made  mto  hay,  in  and  upon. the .^d 
ancient  farm,  or  the  titheable.  places  thereof: 

Three-pence  per  annum  for  and  in  lieu  of  the 
tithes  of  milk  and  calves  of  every  cow  having  calf 
in  the  course  of  the  jearj  and 

One  penny  for  ev^ry  milch  cow,  being  barren 
and  not  having  a  calf  in  the  course  of  the  year, 
which  were  fed  and  depastured  on  the  said  farm — 
all  payable  at  Easter^ 

A  further  modus  was  set  np  of  \od.  per  score 
for  and  in  lieu  of  the  agistment  tithe  of  all  sheep 
agisted  for  hire  throughout  the  parish  belonging  to 
persons  not  resident  there. 

The  defendant,  to  prove  these  moduses,  examined 
many  witnesses,  v^ho  deposed  to  the  sum  of  195. 
having  been  paid  for  a  long  time  back,  as  well  as 
other  various  but  fixed  moduses  for  hay  and  grass 
throughout  the  parish  ;  and  that  tithe  in  kind  had 
never,  within  memory,  been  ^received  or  demanded 
for  hay  or  grass  made  or  cut  in  the  parish.  They 
also  proved  that  there  had  ever  been  pai4»  within 
their  memory,  to  the  rector,  10  (2.  a  score  for  hogs 

or 
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or  yearling  sheep  depastured  in  the  parish,,  belong-  .     ^^^^' 

ing  to  persons  not  residing  therein,  and  2d.  a-    Myttoh 

piece  for  lambs.  ^,  ^' 

^  Harris. 

In  opposition  to  this  evidence,  the  plaintiff  put 

m  several  terriers — the  first  was  dated  5th  March 

1663,  and  was  in  these  words :  *<  Imprimis,  there 

**  is  due  to  the  parson  and  vicar  the  tenth  of  all 

'^  come  and  graine,    hey  and  herbege,    pig  and 

"  geese,  wool  and  lam,  hemp  and  flax,  and  other 

**  small  commodities  ;  and  the  tenth  is  parted  be- 

''  tween  the  parson  and  vicar ;  to  the  parson  two 

"  parts,  and  the  vicar  the  other."     Signed  by  the 

then  vicar  and  eight  of  the  inhabitants.    Another,  of 

the  13th  of  July  1675,  in  the  same  words,  signed  by 

the  then  minister  and  churchwardens,  and  five  of  the 

inhabitants.     The  third  was  dated  in  1684,    and 

recorded,  that  ''  The  tithes  of  the  parish  aforesaid, 

^'  both  small  and  great,  with  Easter  duties,  wool, 

*'  lamb  and  kid,  hay  and  graine,  lactualls,  pig  and 

"  geese,  hemp  ai^d  flax,  and  honey,  are  to  be  paid 

"  in  kind,  if  required  ;  and  there  is  noe  custom, 

•*  usage,  or  prescription  to  the  contrary."     Signed 

by  the  rector,  the  churchwardens,  the  overseer,  and) 

eight  other  parishioners. 

'  There  was  no  other  terrier  found  from  that  timet 
till  the  year  1774,  but  in  that  year  one  was  signed, 
by  the  curate  (Llewellin  Davies),  to  the  following 
effect:  "  The  rector  is  entitled  to  all  tithes  in  kind 
"  (except  a  modus  in  lieu  of  tithe  hay)  from  every 
"farm  in  the  parish."  *The  next  is  dated  28th, 
May  1777^  and  is.  also  signed  by  the  same  curate; 

c  3         •  (who^ 


v. 

HABRia. 
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^^^^'  (who,  in  his  deposition  for  the  plaintiff,  states,  that 
Mytton  he  signed  it  at  the  particular  request  of  the  officers 
andparishionerSy  in  order  to  establish  the  modusesj 
and  is  thus  entitled,  "  A  terrier  of  the  modus  in 
*'  the  parish  of  Llandjfssel  and  diocese  oiStAsaph^ 
^*  in  lieu  of  tithe  hay  delivered  into  Court  the  28th 
^^  May  1777."  It  then  states  various  different 
sums  paid  by  the  several  farms  in  the  parisli,  and 
amongst  the  rest  195*  by  the  defendant  for  the 
.  farm  then  oeeupied  by  her.  The  next,  in  July 
1 791,  was  to  the  same  effect,  also  signed  hyDoMCSi 

Davies  was  the  only  witness  examined  by  the 
plaintiff,  and  he  deposed  that  he  had  heard  an  old 
inhabitant  of  the  parish,  who  acted  as  vestry  clerk, 
say  that  he  had  seen  an  ancient  terrier  which  re- 
quired tithe-hay  to  be  taken  in  kind, 

Bawficeyy  Benyon^  and  Hatty  for  the  plaintiff* 

Martin  and  Owen  for  the  defendant. 

Thomson,  Chirf  Baron^  having  stated  the  ease^ 
observed,  that  the  only  point  of  contest  was,  whether 
the  several  moduses  had  been  sufficiently  proved  ta 
enable  the  Court  to  establish  them  in  the  first  in- 
stance; or,  whether  the  evidence  left  th^n  so  doubt-* 
ful  as  to  render  an  issue  necessary. 

The  modus  of  10  ^.  a  score  for  hog  sheep,  and 
2<f.  a  head  for  lambs,  his  Lordship  considered 
to  be  clearly  untenable;  and  that  there  was  no 
eolour  for  setting  it  up.  Tk&i  as  to  t^e  f^m 
i  *^        .  modua 
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Jdodus  of  19  ^.  there  is  certainly  no  evidence  which  ^^^^-  . 
goes  to  show  that  that  payment  was  a  modus,  not-  Mtttok 
withstanding  the  length  of  time  during  which  that  v- 
mm  had  been  paid,  which  has  been,  without  doubt, 
very  considerable.  But  the  rector,  it  appears,  lired 
i^t  of  the  parish  during  the  whole  of  his  incum- 
bency, which  may  go  far  to  account  for  it;  and  the 
payments  said  to  be  made  in  lieu  of  hay,  are  (taken 
as  moduses)  most  extraordinary ;  for  it  seems  that 
in  some  way  or  other,  every  inch  of  land  in  the 
parish  is  covered  by  various  moduses.  The  three 
first  terriers^  on  the  other  hand,  are  quite  conclu- 
sive* There  the  tenths^  which  is  a  very  strong 
terra,  and  well  relied  on  by  Mr.  Datmcey^  are  said 
to  be  payable  in  kind.  But  not  a  word  is  men- 
tioned of  moduses  in  either  of  those  ancient  docu'^ 
ments  \  send  the  other  modem  terriers,  as  they  are 
called^  made  above  loo  years  afterwards,  and  by 
the  parishioners  themselves,  amount  to  the  most 
ieeble  i^tempt  to  establish  a  modus  that  ever  was 
made,  and  ought  not  to  be  countenanced* 

^  GftiiHAM,  Barorif  ibr  the  same  reasons,  was  of 
the  like  opinioiu 

Wood,  Barottf  was  also  of  opinion  that  i^  the 
nodnKs,  except  the  fium  modus,  were  told,  for  un" 
eertainty  in  point  of  law  and  fact. 

As  to  the  turn  modus,  however,  his  Lordship 
expreaaed  himself  to  be  of  opinion  that  there  had 
been  snfficieiet  eyid^ico  of  the  age  olfered.in  sup* 

c  4  port 
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,    '^^*^    .  port  of  it,  although  opposed  by  adverse  documentdv 
Mytton     to  call  on  the  Court  to  send  it  to  a  jury. 


V. 

Harris. 


In  all  cases  (observed  his  Lordship)  of  usage, 
proved  on  one  side  and  none  on  the  other,  I  shall 
always  hold  that  a  jury  ought  to  decide.  As  to 
the  merits  of  this  case,  I  am  not  at  liberty,  perhaps, 
to  express  my  opinion ;  but  with  respect  to  the  evi- 
dence of  the  terriers,  I  cannot  consider  them  admis- 
sible evidence  against  the  land-owners,  unless  proved 
to  have  been, signed  by  some,  of  the  persons,  from 
whom  they  derive  title.  We  should  certainly  not 
admit  them  as  against  a  rector  or  vicar,  unless  they 
were  signed  by  them,  or  some  of  their  predecessors. 
Other  parishioners  having  .signed  the  terriers,  do 
not  carry  them  any  farther  as  against  the  owner  of 
the  farm.  As  to  such  terriers  as  concern  the  parish 
generally,  I  agree  that  it  would  be  sufficient  if  they 
should  be  signed  by  any  of  the  parishioners ;  but 
their  signing  a  terrier  cannot  make  it  admissible 
to  affect  a  fann  modus. 

His  Lordship  said,  on  the  subject  of  awarding 
an  issue  in  this  case,  that  the  jurisdiction  of  Courts 
of  Equity  was  only  ancilliary  and  subsidiary  to 
that  of  Cc^urts  6f  Common  Law  \  and  legal  rights 
ought,  if  possible,  to  be  established  by  l^al  means- 
in  the  first  instance  ;^— that  the  nature  of  the  exa- 
mination of  witnesses  in  Courts  of  Equity,  through 
the  mediuni  of  answers 'to  interrogatories  in  writing, 
was  a  consideration' which  went  to  'strengthen  the 
xiecessity  of  the  interference  of  a  jury  in  doubtfuL 

points } 
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points ;  and  as  proof  of  it  in  this  very  case,  the 
witness  (DavieSy)  who  appeared  to  have  conducted 
himself  in  an  extraordinary  manner  altogether, 
would  cut  an  awkward  figure  in  a  witness-box, 
whatever  he  might  have  done  on  paper. 

Richards,  Baroriy  was  of  opinion  that  Davies*s 
evidence  could  not  be  put  out  of  this  question ;  and 
that,  on  the  whole,  the  testimony  was  conclusive 
and  satisfactory,  as  it  appeared  to  him.  His  Lord- 
ship said,  he  would  always  oppose  sending  issues 
to  a  jury  where  it  could  possibly  be  avoided,  unless 
it  were  in  the  well-known  excepted  cases  (of  a 
rector  and  heir-at-law)  *. 

Account  decreed,  with  Costs.  , 

*  The  reasons  giTen  by  those  of  their  Lordships,  who 
lield  that  an  issue  ought  not  to  go,  the  reporter  has  taken 
the  liberty  of  omitting ;  for  as  that  question  seems  to  'have 
been  set  at  rest  by  the  case  of  BuUen  v.  Mitchell  (a)^  where 
all  the  arguments  are  fully  given,  it  has  been  thought  unne- 
cessary to  repeat  what  is  there  so  recently  and  fully  discussed 
and  settled. 

It  may  not  be  superfluous  to  observe  here,  that  before 
that  decision,  perhaps,  the  right  of  deciding  without  an  issue, 
by  the  Equity  side  of  this  Courts  in  cases  where  either  of  their 
Lordships  had  entertained  a  difference  of  opinion,  was  not  so 
completely  established. 

It  is  stated  in  all  the  cases,  that  the  foundation  of  that 
right  is,  that  the  Court  being  satisfied  with  the  evidence  before 
it,  does  not  therefore  require  the  aid  of  a  jury  to  assist  its 
GODscience.    The  distinction  taken  is,  that  in  the  leading 

case 
(a J  Ante,  Vol  IL  p.  399. 


25 
1816. 

Myttok 

o. 
.Harris. 
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eas^  of  the  Minor  Canwis  of  Si.  PauTs  ▼.  Marris{b)f  ibm 
Chaocellor,  as  constituting  himself  Me  Courts  expresses  him- 
self to  have  been  satisfied  with  the  evidence  before  him. — 
The  Exchequer  being  composed  of  four  Judges,  a  difference 
of  opinion  on  the  part  of  one  of  its  members  might  hare 
raised  a  question  as  to  the  Court  being  satisfied.  That  case, 
however,  appears  to  have  decided  in  effect,  that  the  satis- 
fiu;tion  of  the  majority  is,  in  such  casesy  the  satisfaction  of 
the  Court. 


{b)  Ante,  Vol.  II.  p.  418. 


//^ 


/yz' 


Ridley  v.  Obee  (by  original  Bill.) 
/jf  J^iA^Jty    Taylor  and  others  v.  Obee  (by  Bill  of  Reviver. 

i8i6. 

Obee  v^  Taylor  and  others  (by  cross  BiU.) 

Da  UNCJE  Y  and  Pejnfs  moved  the  Court  *,  pur- 
suant  to  notice,  that  the  last-mentioned  cause  might 

*  This  motion  had  been  made  before  (on  the  first  day  of 
term) ;  but  the  Court,  on  that  occasion,  refused  to  hear  it, 
because  there  was  no  affidavit  put  in  to  satisfy  the  Court  that 


Friday, 

Slst  June. 

u ^ 1 

The  Court 
vrill  not  make 
an  order  on 
motion,  that  a 
plaintiff  in  a 
cross  cause 
(who  has  not 
examined 

his  put^hi^be  ^  plaintifi  in  the  last  cause  had  not  in  the  mean  time  come 
original  causey  to  the  knowledge  of  the  evidence  of  the  plaintiA  in  the  first 
after  having  causes ;  and,  for  what  reason  the  witnesses  had  not  been  exfl- 
iS^S^  mined  m  the  first  causes, 
large  publica- 
tion) shall  be  at  liberty  to  read  de^sitions  taken  on  his  behalf  in  the  cross 
cause,  after  pubficaitiott  of  the  depdiitions  takien  on  the  behalf  of  the  plaintiff,  on 
the  hearing  of  the  original  araae^  on  an  application  to  put  the  cioss  cause  into  the 
short  paper  for  that  purpose,  supported  by  affidavit  of  total  ignorance  on  the  part 
of  all  parties  interested,  and  tbev  attonriet,  of  the  deposidons  puUidlod^ 

Nor  will  they  depart  from  their  ^Mimf  role  in  that  respect,  however  satlsfitctory^ 
in  point  of  ftct^ie  affidavit  in  support  of  such  a  motion  may  be  in  the  fartkwlar 
instance. 

be 


^c 
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be  onlered  to  be  put  into  the  short  paper  of  causes,  ,     ^^^^'   , 
to  be  heard  at  the  same  time  with  the  two  first     Ridlky 
mentioned  causes  :  and  that  the  depositions  taken    ^^  others 
on  the  part  of  the  plaintiff,  in  the  last-mentioned       qbu 
cause,  might  be  read  as  evidence,  on  his  behalf,  in   and  others, 
the  two  first-mentioned  causes. 

The  motion  was  supported  by  an  affidavit,  made 
by  the  Attomies  and  Clerk  in  Court,  of  the  plain- 
ts in  the  last  cause,  stating,  in  substance,  that 
(all  the  causes  being  at  issue)  they  were  advised, 
by  Counsel,  to  move  for  liberty  to  read  the  proofs 
diytained  in  the  cross  cause,  on  tfie^'heariAgvof  the 
OTiginal  cause; — ^that  publication  passed  in  the  ori- 
ginal cause  in  the  latter  part  of  the  preceding,  or 
the  early  part  of  the  present  year ;  but  that  in 
pursuance  of  the  same  advice,  the  plaintiff,  in  the 
cross  cause,  had  not,  on  that  commissiom,  examined 
witnesses  on  his  part ; — that  on  the  messenger  of  the 
examiner,  who  examined  the  witnesses  in  the  origi- 
nal cause,  inquiring  whether  the  deponents  (the 
Solicitors  of  the  defendants  in  the  original  causes) 
would  take  an  office  copy  of  the  depontions  so 
taken,  deponents  instantly  attended  at  the  Kill's 
Remembrancer's  Office,  and  informed  the  exami- 
ner's clerk  that  they  were  then  preparing  to  examine 
witnesses  in  the  last-mentioned  cause,  on  the  part 
of  the  plaintiff  therein  -,  and  they  therefore  required 
that  the  depositions,  which  had  been  already  taken  in 
the  first-mentioned  causes,  might  not  be  peraptted 
to  be  seen,  and  that  the  contents  might  not  be  dis- 
closed to  any  person  on  the  part  of  the  said  plaintiff 
in  the  last  cause  (ObeeJ ;— that  none  of  depo- 
nents 
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i^i^>       nents  had  seen  or  knew  any  thing  of  such  depo- 
Ridley      sitions  ;.  and  that,  to  the  best  of  then*  knowledge, 

and  others    none  of  the  witnesses  examined  in  the  last  cause, 
Obeb       ^^  ^^^  P^^  ^^  ^^^  plaintiff  therein,  had  seen  or 

and  others;  knew  any  thing  of  those  depositions,  excepting  one, 
^  who  had  been  also .  examined  in  the  two  former 
causes;  and  that  there  was  no  reason  to  believe  that 
she  had  any  knowledge  of  the  depositions  of  either 
of  the  other  witnesses ; — and,  finally,  that  they  (the 
Solicitors  for  the  plaintiff  in  the  cross  bill)  had  been 
served  with  a  notice  by  the  Solicitors  for  the  de- 
fendant in  the  same  cause ;  that  they,  as  the  Soli- 
citors for  the  plaintiff  in  the  original  causes,  intended 
to  move  the  Court,  **  that  the  two  first-mentioned 
*^  causes  might  be  ordered  to  be  put  into  the  short 
*<  paper  of  causes,  to  be  heard  at  the  same  time^with 
'*  the  last-mentioned  cause ;  and  that  the  depositions, 
"  taken  on  the  part  of  the  plaintiff  in  the  two  first- 
<<  mentioned  causes,  might  be  read  as  evidence,  oh 
**  their  part  as  defendants,  in  the  last-mentioned 


cause  *." 


The  motion  was  much  pressed,  on  the  ground 
that,  the  causes  were  substantially  one  and  the  same,, 
and  that  the  question  was  precisely  the  same  in 
both;  that  there  had  been  no  delay,  nor  had  any 
other  improper  motive  actuated  the  plaintiff  in  the 
cross  cause,  in  not  having  examined  the  same  wit-* 
nesses  in  the  original  cause ;  on  the  contrary,  he  had 
acted  under  the  advice  of  counsel,  in  so  abstaining;  * 
that,  on  the  one  hand,  the  order  sought  could  not  * 

*  That  notice  was  afterwards  withdrawn- 

unduly 
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unduly  a£fect  the  other  party  on  the  merits,  while 
on  the  other,  complete  justice  could  not  now  be 
done  to  the  applicant  without  it ;  that  it  was  con- 
formable to  the  constant  practice  of  Courts  of 
Equity,  to  read  depositions  taken  in  a  cross  suit,  on 
the  hearing  of  an  origintd  cause  between  the  same 
parties,  where  the  subject  matter  was  substantially 
the  same ;  and  that  that  practice  had  been  recog- 
nized by  the  other  party  themselves,  who  had  also 
given  a  notice  in  effect  precisely  the  same. 


^9 
1816. 

Ridley 
and  others 

V. 

Obxb 

and  othen 

Ace. 


Martin  and  Richards,  contra^  submitted,  that 
if  the  party  moving  had  any  thing  of  which  to  com- 
plain, it  was  his  own  fault;  and  he  had  broi^ht  it 
on  himself,  by  having  neglected  to  examine  his  wit* 
nesaes,  if  he  had  any  at  the  proper  period,  in  the 
course  of  the  original  cause.  The  dates  of  the 
proceedings  show  it  to  be  so.  The.original  bill 
was  filed  in  Michaelmas  Term  1809,  and  was  an- 
swered in  January  1810.  On  the  death  of  the 
then  plaintiff,  the  suit  was  revived  by  her  execu- 
tors, as  oi  Hilary  1810;  that  bill  was  answered  in 
Jvly  following,  to  which  the  plaintifi^  filed  a  repli- 
cation. In  Trinity  Term  1810,  the  defendant 
filed  a  cross  bill,  which  was  answered  in  April 
1811.  The  cause  being  afterwards  at  issue,  and 
witnesses  haying  been  examined  on  the  part  of  the 
plaintiff,  publication  would  have  passed  by  order, 
on  the  first  day  of  Hilary  Term  1813,  but  that  the 
defendant  had,  from  time  to  time,  obtained  orders 
to  enlarge  publication  till  the  first  day  of  last 
Easter  Term,  alleging  continually  that  they  had 
material  witnesses  to  examine;  so  that  they  might 

have 


&c. 
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^^^^   ^  have  examined  their  witnesses  if  they  had  had  any, 
RiDKBT     but  did  not.     There  is,  notwithstanding,  no  attempt 
and  otherg    made  to  account  for  all  the  intermediate  neglect 
Ob'se       ^^^  delay  on  their  part;  and,  therefore,  they  ought 
and  others,   not  now  to  have  the  extraordinary  indulgence  of 
the  Court,  which  they  seek,  in  permitting  depo« 
sitions  to  be  read  after  publication  of  the  evidence 
taken  on  the  part  of  the  plaintifl^,  contrary  to  the 
rules  of  the  Court;  for  though  it  is  sworn  that 
none  of  the  persons  engaged  in  conducting  the  de- 
fendant's cause,  have  obtained  any  knowledge  of 
those  depositions  so  published  on  the  part  (^  the 
plaintiff,  it  does  not  appear  that  the  witnesses  examin- 
ed by  them  in  the  last  cause,  did  not  know  of  them. 

Thomson,  Chief  Baron.  The  depositiona  now 
sought  to  be  read,  must  of  course  have  been  pub- 
lished;  and  the  present  application  requires  of  the 
Court  to  give  validity  to  an  act  already  done; 
whereas  the  proper  course  would  have  been,  (and  it 
is  the  usual  one  in  all  cases  of  requiring  indulgence) 
to  «pplj  for  leave  to  do  the  act,  with  a  view  to  the 
ultimate  purposes  of  it.  This  might  have  been  a 
more  proper  application,  if  it  had  been  made  with 
a  general  saving  of  all  objections  till  the  hearing, 
for  that  would  have  given  the  Court  an  opportunity 
of  then  saying,  whether  the  depositions  ought  to  be 
admitted  to  be  read  or  not. 

If  we  were  to  grant  this  application  as  now 
made,  we  should  be  departing  from  all  our  rules, 
and  getting  into  a  sea  of  confusion.  We  should  be 
inducing'  all  sorts  of  irregularities. 

Grahjim, 
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'  Graham»  Baron^  of  the  same  opinkm.  The 
affidavit  on  which  the  Court  might  be  induced  to 
giant  such  an  application^  ought  to  be  very  strong; 
and  certainly  there  have  not  been  sufficient  grounds 
hud  before  ike  Court  on  the  present  occasion. 

RiCHABDs,  Baron.  Rules  which  are  made  to 
guard  against  confusion  and  inconyeniencey  ought 
to  be  strictly  observed.  It  might  not,  peihaps,  be 
mischievous  in  one  particular  instance;  but  that 
would  become  a  precedent  for  dispensing  with  the 
ruk  in  many  others,  wherein  it  might  be  so. 

Moticm  refused  *. 

*  The  fiusto  and  merits  of  this  case  are  detaned,  in  the 
canae  enlitkd  ^  Taylor  and  others  v.  Ofee,**  post,  p.  83. 


3t 

1816. 
» ^  ■■  » 

felttLSY 

and  Others 

Obbb 

and  others. 


Braband  v.  Hoskins  and  others. — (Demurrer.) 


1816. 


Friday, 
ft  lit  June. 


The  plaintiff  filed  the  present  bill  to  restrain  Where  the 
the  defendants  from  proceedmg  at  law  against  him ;  ^^^if^ 
stating  that  he  had  entered  into  an  agreement  with  ^  prevent  the 
Joseph  Dicken,  for  the  absolute  sale  of  an  estate,  in  bon^pt, 
the  county  of  Derby,  for  the  sum  of  &250/. ;  by  PiJ^SeTf^fm 
which  it  was  agreed  that  Dicken  should  be  allowed  hrin^^g  an 
time  for  payment  of  the  sum  of  4,000/.  part  of  the  cover  hack ' 

that  part  of 
the  coosidefation-money  remaining  due  to  the  vendor  which  had  been  paid  to 
hioi  subsequent  to  the  commission  of  the  act  of  bankruptcy,  on  the  ground  of 
his  hsmng  wa^ed  his  e<)ui!able  Ilea  bg^  taking  a  bond  for  the  purchase-money,  if 
the  bill  chaise  as  a  fiict  that  the  bond  was  given  as  afitrtbir  adStwud  or  coUaora^ 
Hmrkff  &e  question  of  law  cannot  be  raised  on  a  general  demurrer^  because  that 
lact  must  ncpcttarily  be  admitted. 

^  purchase* 
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iSif).  purchase-money,  and  should,  for  further  securing 
Braband  ^^  payment  thereof  procure  Richard  Meek  to 
V.  '  join  with  him  in  a  joint  and  several  bond,  in  the 
and  o^n.  P®°^  ^^^  ^^  8,000 /.  That  the  contract  was  after- 
'  wards .  carried  into  execution.  That  in  1810, 
Dicken  and  Meek,  who  were  both  engaged  in 
trade,  became  embarrassed  in  circumstances,  when 
Dicken  executed  a  conveyance  of  the  estate  to  trus- 
tees, in  trust,  to  sell  for  the  benefit  of  his  creditors, 
which  was  accordingly  sold,  and  produced,  a  much 
greater  sum  than  the  original  purchase-money^' 
which  was  received  by  the  trustees;  that  (the  sum^ 
of  800/.  remaining  due  to  the  plaintiff,  on  the  bond^ 
and  imarrear  of  interest,  making,  together,  913/.,) 
the  trustees  paid  him  that  sum  in  the  month  of  July 
1814,  when  he  delivered  up  the  bond  to  be  can- 
celled, and  executed  a  general  release;  thaXi Dicken 
becoming  insolvent,  he  was  declared  a  bankrupt, 
under  a  commission  dated  1 5th  November  following, 
aiiid  the  defendants  were  appointed  assignees  of  his 
estate.  The  bill  then  charged  that  defendants,  in 
December  following,  demanded  of  the  plaintiff  that 
he  should  repay  the  said  sum  of  913/.;  and  that 
they  had  threatened  to  commence  an  action,  in  case 
of  his  refusal  to  do  so,  on  pretence  that  as  previous 
to  the  payment  to  him  of  that  money,  Dicken 
had  committed  some  act  of  bankruptcy,  such  pay- 
ment was  therefore  void;  whereas  the  plaintiff 
insisted  that  if  that  were  so,  he  had  a  lien  in  equity 
on  the  estate,  and  the  purchase-money  produced  by 
the  re-sale  for  so  much  of  the  ori^nal  purchase- 
money  as  remained  due  at  that  time;  and  that  he 
had  not  waved  or  relinquished  that  lien  by  taking 

the 
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the  said  bond,  as  that  was  taken  by  him  as  a  for' 
iker  additional  or  collateral  security. 

To  this  bill,  the  defendant  demurred. 

WhethereU  and  Wingfield^  in  support  of  the  de- 
murrer, submitted  that  the  acceptance  of  the  bond» 
more  especially  as  it  was  the  joint  and  several  bond 
of  the  vendee,  and  a  third  person,  had  destroyed 
the  plaintiff's  original  right  of  an  equitable  lien  on 
the  estate  and  purchase-money.  The  case  of  Fa^ 
'well  r.  Heelis  (a)^  establishes  the  point,  that  if  a 
vendor  parts  with  his  estate,  and  takes  a  security  for 
the  consideration-money,  a  court  of  equity  will  not 
assist  him  against  the  creditors  of  the  puix^haser. 
That  case  has  never  been  over-ruled,  whatever  tra- 
ditional doubts  may  be  said  to  have  been  thrown  on 
it  by  the  dictum  in  the  case  of  Blackburn  v.  Greg- 
son  ('b  J.  If  the  plaintiff  had  filed  a  bill  against 
the  assignees  of  the  purchaser,  he  could  not  compel 
them  to  pay  the  money.  The  security  which  he 
has  accepted,  is  a  specialty  of  the  highest  nature, 
and  binding  land.  The  circumstance  of  his  having 
taken  the  precaution  to  get  the  additional  security 
of  a  surety,  is  a  strong  fact  in  proof  of  an  abandon- 
ment of  his  equitable  lien,  and  is  qumi  evidentia 
ret.  Here,  therefore,  the  vendor  does  not  trust  to 
the  personal  security  of  the  vendee,  and,  as  was  said 
by  the  Master  of  the  Rolls,  in  the  case  of  Nairn  v. 
Prowse  fcj,  without  entering  into  the  general 


CaJ  Ambler,  726, 
(ej  6  Vei.  760. 

VOL.  III. 


(bj  1  Br,  Ch.  C.  423. 

question, 


Brabamt 

V. 

HoSKINfl 

and  othen . 
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^^^^*  question,  whither  every  security  taken,  necessarily 

Brabakt  amounts  to  a  waiver  of  the  lien  of  the  vendor;  m 

^*  this  case,  the  vendor  has  extinguished  his  equitable 

and  others,  lien,  by  taking  such  a  security  as  the  present  bond. 

Roupelly  in  support  of  the  bill,  submitted,  that 
the  previous  question,  arising  in  the  present  case, 
was,  whether,  as  this  was  a  bill  in  fact  quia  timet^ 
and  the  demurrer  general,  which  therefore  neces- 
sarily admitted  all  the  facts,  the  plaintiff  was  not 
precluded,  by  the  bill  having  charged  that  the 
security  given  was  only  taken  as  a  further  additional 
or  collateral  security ;  and  if  so,  by  the  express 
agreement  of  the  parties,  the  vendor's  equitable 
lien  was  to  remain,  notwithstanding  the  security  of 
the  bond.  That  statement  in  the  bill  is  positive, 
and  the  defendants  cannot,  on  general  demurrer, 
taise  a  question  on  it. 

Thomson,  Chief  Baron.  If  that  be  so,  there  is 
certainly  an  end  of  the  demurrer;  for  that  feet 
being  admitted,  the  plaintiff  has  clearly  no  Equity 
whick  can  entitle  him  to  the  interference  of  the 
Court  in  his  favour. 

It  was  then  urged,  that  the  statement  in  the  bill 
of  that  fact,  ought  not  to  be  taken  as  a  positive  alle- 
gation, but  as  matter  of  inference,  from  which  the 
parties  themselves  were  not  at  liberty  to  make  any 
conclusive  deduction. 

Per  Curiam.     It  is  stated  as  a  fact,  and  it  is 

sufficient,  therefore,  to  induce  us  to  over-rule  the 

^  demurrer. 
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demurrer.    If  it  be  not  the  truth,  it  must  be  de- 

eided  in  a  more  solemn  manner.  Brabakt 


V. 


Demurrer  over-ruled.       JJJ^X;. 


Regula  Generatis.  Saturday, 

2td  June. 


Justification  of  bail,  hy  affidavit,  is  Baiibyaisda. 

vit  not  with* 
in  the  rale 
£.  56  Geo.  5* 


not  within  the  rule  of  Easter  Term,  56  Geo.  III.*    rn\hrrai 


Vide  ante,  Vol.  II.  page  337. 


1816. 

Attorney  General  v.  Hughes.  Saturday, 

t2d  June. 


jPjELL,  Serjeant,  moved  to  put  off  the  trial  of  If  the  trial  of 
this  information,  after  a  peremptory  undertaking.      tk)n"hMSen 

once  post- 
He  admitted,  that  the  Court  would  expect  an  Instance  of 
urgent  affidavit.  That,  on  which  the  present  ap-  GlMrl]pl'7'' 
plication  was  founded,  stated,  that  a  material  wit-  defectujurato- 
ness  for  the  defendant  was  absent;  and  that  that  wiii'aiso grant 
circumstance  was  not  known  to  the  defendant  when  a^uit^^^show 
the  tmdertakinfir  was  given.  cause  why  the 

^  ^  trial  should 

not  be  further 

It  wfts  also  stated,  that  at  the  time  when  the  J^'ljpfgl'''* 
cause  was  to  have  come  on,  the  defendant  was  ready  tion,  if  in  the 
to  go  to  trial  with  the  witness,  who  was  now  deposed  materia]  wit- 

ness*  deposei 
to  ha^e  been  ready  on  the  former  occasion,  is  not  forthcoming. 

D  2  to 
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^^^^'    ,  to  be  absent;  but  that  on  that  occasion,  the  trial 
Attorhkt   ^^^  postponed  pro,  defectu  juratorum^  at  the  iki- 

Gembral    stance  of  the  Attorney  General, 

p. 
Hughes. 

Under  these  circumstances,  the  Court  granted 

the  rule. 


1816. 


Friday, 
Slit  June. 

y ^ 1 

In  an  action 
ap;ainst  a  she- 
nfF,  for  not 
assigning  a  he 
bail  bondy  tot 
Court  will  n 
grant  a  motion 
to  enter  the 
recognizance 
of  bail  on  the 
record  as 
taken  on  the 
true  day  (it 
being  always 
entered  gene- 
rally as  of  the 
term)  to  en- 
able the  plain* 
tiff  to  proceed 
with  his  ac- , 
tion. 

S^uere,  if 
such  an  action 
be  maintain* 
able* 


V. 


In  this  action,  which  had  been  brought  against 
a  sheriff  ^r  not  assigning  a  bail  bond,  Owen 
moved,  that  the  recognizance  of  bail  might  be  en- 
tered on  the  record,  as  having  been  taken  on  the 
7th  of  Mai/j  agreeably  with  the  fact,  that  the 
plaintiff  might  be  enabled  to  maintain  his  action, 
which  he  could  not  otherwise  do,  the  entry  of  bail 
relating  generally  to  the  term ;  but  the  Court  of 
Common  Pleas  had  permitted  the  record  to  be  al- 
tered to  accord  with  the  fact,  on  a  similar  application 
in  the  case  of  Austin  and  others,  assignees  of  the 
Sheriff  of  Middlesex  y.  Fenton  (a). 

The  Court  refused  the  rule,  intimating,  that  the 
cause  of  action  was  at  least  very  novel,  if  it  could 
be  maintained  ^  and  that  the  plaintiff  should  have 
proceeded  against  the  sheriff  by  attachment  in  the 
usual  and  regular  way* 


(a)  1  Taunt.  23. 


It 
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It  was  then  stated,  that  bail  had  aubseqwi^y  .    ^^l^'    . 
been  put  in  and  justified,  but  irregularly.  ~'v.  -^ 

Per  Curiam. — You  should   have  opposed  the 
justification  on  that  ground  at  the  time. 

Rule  refused. 


Sam£;  Cause. 


Saturday, 
^id  June* 


i  motions 


Owen  novf  moved  that  the  justification  of  the  All  mot 
bail,  ^hich  bad  been  admitted  in  this  cause,  might  '^^^  |~- 
be  set  aside  for  irregularity.  !*»«  ground  of 

°  •*  irreg;ulanty 

must  be  made 

'   But  it  iqppearing  that  the  justification  had  been  when  the^^- 
taken  in  Court  last  term,  the  Court  said  that  that  ««i'"K  t«  ' 

1 1      -■./«     1  /.         1  1  "'°»  or  the 

was  an  msuperable  difficulty;  for  the  rule  was,  Court  will  not 
that  all  motions  to  annul  proceedings  on  the  ground  ^pu^tion. 
of  irregularity,  should  be  made  the  same  term  with 
the  proceeding  complained  of,  and  that  that  rule 
could  not  be  broken  in  upon  in  any  case.  They 
therefore  refiised  to  hear  the  merits  of  the 
motion. 


D  3 


Rex 
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1816. 


Saturddy, 
22(f  June, 


Rex  (in  aid  of  Horn)  v.  Rippon  and  othersi 
(Assignees  of  Watt.) 


After  the  dc-  THE  Solicitor  General  being  present  on  the  part 

fendant  has       ^f  the  CrOWn, 
obtained  time 
to  plead  to  an 

cannot\ake         Dauncey  and  Walton  now  showed  cause  against 
any  objection  t^ig  ruJe,  which  had  been  obtained  last  term  *,  for 

toiheaffidavit  .  .,,.-0  t  1..  i_ 

on  which  it  is  Setting  aside  this  fiXtentt,  on  an  objection  to  the 
mot^onf  ^     sufficiency  of  the  affidavit  on  which  it  was  founded. 
The  proper  They  objected  that  the  defendants  having  (on  the 
prave  oyer^     expiration  of  the  rule  to  plead,  and  being  called 
^  demur,     on  to  plead  peremptorily)  obtained  an  order  for  six 
weeks  time,  were  thereby  precluded  from  any  ad- 
vantage which  the  alleged  defect  in  the  affidavit 
might  otherwise  have  afforded  them.     Had  not  the 
present  motion  been  pending,  (the  further  time 
allowed  for  pleading  having  expired,)  the  defendants 
would  have  been  in  contempt  for  want  of  a  plea. 

Carr  and  West  submitted  that  the  present  ob^ 
jection  being  that  of  a  substantial  and  fatal  error 

*  On  the  first  day  of  last  Easter  Tenn  the  defeudants  ob" 
tained  a  rule  to  set  aside  the  venditioni  expanasywhich  had  been 
sued  out  in  this  Extent,  in  default  of  claim,  within  the  time 
allowed  by  the  rule,  and  being  permitted  to  enter  their  claim, 
on  showing  by  affidavit  that  the  claim  had  been  omitted  to  be 
entered,  by  a  mistake  of  their  clerk  in  court,  which  was  after* 
wards  made  absolute. 

t  VideVoLII.  p. 398, 

in 
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in  the  affidavit,  on  which  the  whole  proceedings  were       ^'i^- 
founded,  they  were  not  precluded  in  any  stage  of        r^^ 

the  cause  from  taking  it.     It  is  one  which  might  (in  aid  A* 
be  taken  even  afler  verdict,  in  arrest  of  judgment.  ^^^^ 

RiPFOM 

The  Court  inquired  why  the  objection  had  not    ^^  ^*^"- 
been  raised  by  demurrer,  on  oyer. 

It  was  said  that,  according  to  what  was  under- 
stood to  be  the  practice  on  this  side  of  the  Court, 
it  was  not  allowable  to  demur  after  time  taken  to 
plead*. 

» 

On  the  other  side  it  was  insisted,  that  there 
was  no  precedent  in  the  practice  of  any  Court  of 
an  attempt  to  set  aside  process,  being  permitted, 
^%er  a  defendant  had  submitted  to  require  time  to 
plead. 

Per  Curiam. — It  is  certainly  too  late  now  to 
object,  in  this  way,  by  motion,  to  the  affidavit  on 
which  this  Extent  has  proceeded.  The  proper 
coarse  of  bringing  the  question  before  the  Court, 
is  by  demurrer. 

Rule  discharged. 

*  Tbe  Court  expressed  doubts  of  there  being  any  such 
pnictfee. 


»4 


The 
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^^^^'       The  Kmo   (in  aid  of  Simpson  and  others)  v. 
Saturday,         HoppER  and  others,  (Assignees  of  Mowbray.) 


in'aid  (or*^"^  A  RULE  was  granted  on  the  15th  instant,  on 
even  on  an      ^|jg  motion  of  Wcstj  Calling  on  the  prosecutors  of 

immediate  ^  ^  * 

Extent)whcrc  this  Extent,  to  show  cause  why,  upon  payment  into 
chattels  of  the  Court,  or  the  receipt  of  the  Exchequer  to  the  ac- 
dcbtorhave     count  of  the  Receiver  General  of  taxes  for  the 

been  seized  to  ^^,t»-i-  t*  ^t     i      i  /•  z»» 

an  amount.  North  Kidmg  of  Yorky  the  sum  of  4,250/.  75.  9  a. 
thcYppraise*-  *^^  amount  of  the  debt  for  which  the  Extent  issued, 
mcnt,  beyond  an  amovtas  Ttianus  should  not  issue  to  remove  the 
cienttotatisfy  king's  hands  from  the  lands,  tenements,  effects,  and 
to^thc  Crown  p5^<>perty  of  the  bankrupts,  which  had  been  seized 
the  debtor's     by  the  sheriff  of  Durham^  under  the  writ. 

lands  cannot       ^ 
be  told. 

Under  such  SimpsoTi  and  his  partners,  who  were  bankers, 
circumstances  ^erc  found  indebted  to  the  Crown  in  the  sum 
on  motion,  '  of  1 0,000 /.  for  money  received  by  Simpson^  for 
^Mmamu'^'^  asscsscd  taxcs,  as  deputy  to  the  Receiver  General  of 
(by  an  order  the  North  Riding,  and  by  him  paid  into  the  house 
on  the  dc-  of  himself  and  partners ;  Mowbray  &  Co.  were  also 
^Cng\nto^r  found  indebted  to  them  in  the  sum  of  4,256/-  ^s.Qd. 
receipt  of  the   for  money  lent. 

Exchequertbe 
debt  nvithout 

tbi  costs.  •j^g  sheriff,  according  to  the  exigency  of  the 

Costs  are     ^j.    j^gj  seized  certain  freehold  and  leasehold 

not  recover- 
able where 

goods  and  lands  are  seized,  the  goods  alone  being  more  than  sufficient  to  pay  the 
debt  levied,  not  even  in  the  case  of  an  immediate  Extent.  The  stat.  25  Geo.  III. 
c.  35,  held  not  to  give  the  Crown  a  right  to  costs,  in  cases  where  it  is  not  neces- 
sary to  resort  to  a  sale  of  the  lands. 

^S^it  whether  in  the  case  of  lands  being  actually  sold  under  an  Extent  m  asd, 
the  prosecutor  would  be  entitled  to  cosh  f 

estates. 
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estates,  the  property  of  the  several  defendants,  to  a 

large  amount,  and  also  goods  and  chattels^  which    The  Kikg 

were  appraised  by  the  jury  at  the  sum  of  8,000/.         ^  ^^  of 

and  others) 
Under  these  circumstances,  West  moved  for  the         'o. 

above  rule,  which  was  granted;  and  now  an/othem 

Datmcey  and  NoUm  showed  cause.    They  ob- 
jected, that  it  had  not  been  made  part  of  the  order, 
that  the  money  should  be  paid  into  Court  mth  costs. 
They  admitted,  that  in  cases  of  goods  and  chattels 
seized,  the  Crown  was  not  entitled  to  levy  costs ;  but 
that,  in  point  of  fact,  in  the  present  instance,  the 
defendant's  lands  had  been  seized  under  this  Extent ; 
and  in  cases  were  lands  are  seized,  the  Crown  is 
entitled,  by  the  25th  Geo.  III.  ch.  35,  to  have  the 
costs  which  have  been  incurred  in  enforcing  the 
payment  of  the  debt.     The  words  of  the  statute 
are, — ^*  And  all  moniea  which  shall  become  payaUe 
*'  £rom  such  purchaser  6r  purchasers  as  aforesaid, 
^^  shall  be  paid,  accoupted  for,  and  applied  towards 
"  discharge  of  the  debt  due  to  the  Crown,  and  of 
^'  all  costs  and  expenses  which  shall  be  incurred 
"  by  the  Crown,  in  enforcing  the  payment  of  such 
^'  debt,  in  such  manner  as  the  said  Court  of  £x- 
*'  chequer  shaU  from  time  to  time  order  and  ap- 
"  point."     Then  there  is  a  provision  for  paying 
the  surplus,  if  there  should  be  any,  *'  afterpayment 
'*  of  the  wholq  debt  to  the  Crown,  and  of  all  costs 
"  and  expenses  incurred  in  enforcing  the  payment 
*'  thereof,"  to  the  persons  who  would  be  entitled 
in  case  there  had  been  no  sale, — the  statute  obvi- 
ously contemplating  throughout  the  payment  of 

costs, 
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.    ^*^^^    .  co9te>  IB  case  of  a  seizure.    The  Act  bag  certamly 

The  KxKQ    ^^  provided  expressly  for  the  case  of  a  redemption 
(m  aid  of    q{  ^he  laodsy  by  the  debtor  paying  the  money  due 

aad  others)   *^  the  Crown,  under  the  authority  of  this  Court ; 
^-         but  from  the  ol^ect  and  policy  of  it,  it  may  be 

and  others,  assumed  that  in  that  case  the  exp^ases  of  the 
seizure  must  be  paid.  It  can  hardly  be  intended 
to  be  urged  that  the  costs  are  only  to  be  paid  in  the 
event  of  an  actual  sale;  for  that  would  be  to  oblige 
the  Crown  to  resist  any  acconmiodation  to  the  de- 
fendant, .  who,  to  save  the  expense  of  proceeding 
to  extremity,  should  wish  to  recover  his  lands  in 
an  easier  and  earlier  manner;  or  it  would  go  to 
make  the  Crown  a  loser  by  its  own  lenity.  The 
Court  will  not  be  disposed  to  sanction  a  proceeding 
which  shall  go  to  plaoe  the  Crown  in  a  worse  situa- 
tion, by  receiving,  the  money  before  a  sale  of  the 
lands  should  be  ordered,  than  it  would  be  after 
judgment  had  been  recovered,  and  the  lands  sold, 
when  all  the  costs  would  be  to  be  deducted  out  of 
the  produce.  If  the  lands  are  to  be  restored  on  pay- 
ment of  the  debt,  it  will  be  tantamount  to  a  sale  of 
the  lands  for  that  pnipose ;  and  therefwe  the  prose- 
cutors of  the  £xtent  ought  to  have  all  the  advan- 
tages which  they  would  have  be^i  entitled  to  on 
auoh  sale :  it  iaby  having  seised  the  lands  that  they 
havB  raiioH^ed  the  payment  of  the  debt,  lor  the 
goods  and  chattels  which  have  been  seized,  may  be 
UaU<  to  paramount  claimis. 

it  will,  perhaps,  be  afgued,  that  this  bei^  the 
case  of  m  Extent  m  ai4i  the  Qrown  cannot  selt 
die  lands.    But  the  profl«snter  of  an  Extcwt  having 

once 
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onee  emfdoyed  the  prerogaliTe  process,  ins  a  right 
to  ^  its  incidental  privil^es;  one  of  which  is, 
that  under  it  the  lands  of  the  debtor  majr  be  smed 
and  sold  to  pay  the  debt.  It  also  appears  by  the 
inquisition,  that  although  this  is  in  fbrm  an  Extent 
in  aid,  it  has  been  issued  for  the  recovery  of  the 
Crown's  proper  money.  It  is  in  aid  of  the  Deputy 
Ropeiver  General,  for  the  amount  of  assessed  taxes 
actually  received  by  him,  and  lent  to  the  defend 
dants,  and  is  therefore  equivalent  to  an  immediate 
Extent 
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TheKma 

(in  aid  of 

SiMPSoir 

and  others) 

HOPVBX 

and  othtni. 


On  the  whole,  this  case  resolves  itself  into  two 
questions : 

Pirst,  Whether  the  lands  of  a  ddbtor  to  the 
Crown's  debtor  can  he  sold  under  this  Estent  m 
Aid: 

SecouiXj^  Whether,  if  they  can  be  sold»  the  ds^ 
fendants  may,  before  the  order  for  sale,  obtain  an 
amoveas  nianus^  by  paying  the  Crown's  debt  into 
Court,  witbQUt  the  Crown's  costs  of  ef^fi^ng  thB 
pojfment. 

West^  in  suf^rt  of  the  order,  siAmitte d,  that 
the  prosecutors  of  this  Extent  would  not  have  hem 
entitled  to  costs,  even  afiter  they  should  have  ob« 
tained  judgment;  for,  as  this  was  merely  the 
case  of  «i  Extent  in  aid,  the  statute  of  35  Geo.  III. 
did  not  empower  them  to  sell  the  debtor's  lands. 
That  statute  was  merely  remedial  of  the  13  EUx. 
dbu  4,  and  was  pssed  to  ^litate  the  sale  of  the 

lands 
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(In  aid  of 

SlMPSOX 

and  otliers) 

Hoppxa 
and  others. 
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lands  of  the  debtor  to  the  Crown^  by  a  more  expe- 
ditious and  summary  mode  of  proceeding,  leaving 
the  law  as  before ;  and  did  not,  in  any  respect,  ex- 
tend the  power  to  sell  the  debtor's  lands  to  persons 
not  having  such  power  under  that  statute.  The 
Crown,  therefore,  alone  can  sell  the  lands,  and  that 
only  for  the  Crown* $  immediate  debt  In  this  case, 
the  debt  of  the  person  whose  lands  are  seized,  is 
not  due  to  the  Croxvn,  nor  has  ffie  Crown  incurred 
any  costs  or  expenses  in  enforcing  the  payment  of 
it  There  is  no  privity  between  the  Crown,  and 
the  debtor  whose  lands  are  seized.  If,  therefore, 
these  lands  should  be  actually  sold,  the  prosecutors 
of  the  Extent  would  not  be  entitled  to  then-  costs^ 


Another  objection  is,  that  in  this  case,  as  appears 
by  the  appraisement,  the  goods  and  chattels  which 
have  been  seized,  amount  in  value  to  more  than  suf- 
ficient to  pay  the  Crown's  debt,  without  having  re- 
course to  the  debtor's  lands.  Therefore  the  Court  will 
not,  in  conformity  with  the  fundamental  principle  of 
the  law,  that  goods  are  to  be  preferred  in  execution 
to  lands,  permit  a  sale  of  the  lands,  where  the  debt 
can  be  satisfied  out  of  the  goods.  That  general 
principle  is  recognized  in  the  common  case  of  exe- 
cution by  elegitj  whereby  the  defendant's  lands 
are  never  touched  but  where  a  sufiScient  levy  can- 
not be  made  on  Ins  personal  goods,  to  satisfy  the 
plaintiff's  debt  and  costs.  In  2d  Inst.  p.  3g5f 
Lord  0)ke  says, — "  If  the  chattels  be  sufficient  to 
"  pay  the  debt,  and  so  may  appear  to  the  sheriff, 
*«  whereby  he  may  satisfy  the  debt,  flien  he  ought 
'*  not  to  extend  the  lands  for  the  residue;   and 

^  ••all 


TROfUr  TEEM^  ^6  0£0.  III.  45 

**  $11  tbi$.appeareth  by^tb<s  writ  of  ckgit^  fmu^  ,    ^^^ 
'*  upon  this  act."    That  piriociple,  until  the  stat.    The  Xive 
33d  H.  VIII.  extended  to  the  Crown's  execution,     <^°  "<*  ^ 
and  was  founded  on  Magna  Oiarta^  2  lust  p.  ig;  and  others) 
and  there  is  no  reason  for  an  opinion,  that  since  the  «. 

33d  H.  VIIL  which  gives  the  Crown  the  power  to  ^^i  otheii. 
seize  its  debtor's  lands,  that  the  Court  would  order 
them  to  be  sold,  where  the  defendant's  goods  and 
chattels  had  also  been  seized  to  an  amount  more  than 
sufficient  to  satisfy  the  debt.  There  is  good  rea-> 
son  why  the  Crown  should  not  wish  in  such  a  case 
to  take  its  debtor's  land,  where  his  goods  were  suf- 
ficient ;  for  as  it  could  only  take  the  growing  profits 
by  levarijacias^  so  dilatory  a  mode  would  obviously 
be  postponed  to  the  more  summary  proceeding  of  a 
venditioni  exponas  against  the  goods. 

The  statute  ^  25  Geo.  III.  does  not  ^ve  the 
Cro^vn  a  r^ht  of  election  to  proceed  against  either 
goods  or  lands,  as  it  shall  think  fit;  but,  on  the 
contrary,  by  the  mode  prescribed  for  proceeding 
against  the  lands  at  all,  it  has  given  this  Cpu^t  a 
discretionflry  controul  in  such  cases,  probably  in 
contemplation  of  the  very  principle  now  contended 
for,  of  postponing  lands  to.goods,  in  the  execution 
of  judgment.  Were  it,  indeed,  left  in  the  discre- 
tion of  the  Crown,  it  would  now,  (since  the  statute 
has  given  costs  in  cases  of  levies,  by  sale  of  land,) 
on  all  occasions  resort,  as  matter  of  course,  to  the 
lands  in  the  first  instance,*  for  the  sake  of  getting 
the  costs  and  expenses,  which  it  could  not  levy 
where  goods  alone  are  seized.    But  that  would  be 

adverse 
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, !^t5l_,  adverse  to  the  pdicjr  of  the  established  and  ancient 

The  Kino  maxim  of  the  law;  that  where  the  debtor  has  suffi- 

SaiPsoN^  dent  goods  wherewith  to  satisfy  the  judgmait,  the 

and  others)  lands  shall  nOt  be  levied  cm. 

and  others.  The  act  of  parliament  having  given  the  Court  a 
discretion,  with  respect  to  the  order  for  the  sale  of  a 
debtor's  lands,  by  requiring  an  application  to  be 
made  to  the  Court,  by  the  Attorney  General,  for 
that  purpose  ;  the  question  now  is.  Whether,  in 
the  exercise  of  that  discretiim,  they  will  not,  under 
those  circumstances,  make  the  present  rule  ab- 
solute? 

Thomson,  Chief  Baron.  It  appears  by  the 
inquisition*,  certainly,  that  goods  and  chattels  to  a 
much  greater  amount  than  sufficient  to  pay  the 
debt  due  to  the  Crown,  and  which  is  now  proposed 
to  be  paid  into  Court,  have  been  seized  under  this 
Extent.  It  is  clear,  therefore,  that,  in  this  case, 
the  Crown  itself  would  not  have  been  entitled  to 
resort  to  the  lands  under  an  immediate  Extent. 
And  on  the  return  of  the  inquisition,  we  should 

*  The  finding  of  the  Jury,  on  that  part  of  the  inquisition, 
waB  as  follows: 

'<  And  the  jurors  aforesaid^  upon  their  oaths  aforesaid, 
further  say,  that  the  said  Arthur  Mowbray  (and  the  rest  of 
the  bankrupts)  were,  on  the  said  asd  of  July  last,  possessed,  as 
of  their  own  proper  goods  and  chattels,  of  and  in  the  several 
goodfl  and  chatl^  mentioned  and  described  in  the  schedule 
thereto  annexed,  marked  R,  which  the  said  jurors  did  ap- 
praise and  value  at  the  sum  of  8,000/." 

not 
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not  hare  ordered  a  sale  of  the  lands  which  have 
been  seized,  if  an  application  had  been  made  to  ns 
for  such  an  order  ;  for  our  first  inquiry  would  have 
been.  Whether  the  goods,  which  had  been  seized, 
were  sufficient  to  satisfy  the  debt  ?  and  unless  they 
proved  insufficient,  we  should  not  order  a  sale  which 
would  not  otherwise  be  necessary ;  so  that  the 
Crown  would  not  be  entitled  to  costs  in  the  present 
case. 


47 

1816. 

» . ' 

The  King 
(in  aid  of 

SiMPSOX 

and  others) 

V. 
HOFFIR 

snd  odien* 


It  becomes,  therefore,  unnecessary  to  give  any 
opinion  on  die  other  questions  which  have  been 
raised. 

Graham,  Baron.  I  shall  adopt  the  same  proper 
reserve  as  my  Lord  Chief  Baron  in  giving  any  opinion 
on  the  general  rule,  as  to  the  right  to  costs  on  the 
sale  of  lands ;  for,  in  this  case,  that  is  put  out  of  the 
question,  by  there  having  been  goods  and  chattels 
levied  to  a  sufficient  amount  to  satisfy  the  debt ; 
and  no  doubt  the  Court  would  observe  the  rule, 
that  the  goods  seized  must  be  shown  to  be  inadequate 
to  the  discharge  of  the  debt,  before  they  would  grant 
an  order  for  the  sale  of  the  debtor's  lands,  on  a 
motion  to  that  effect  by  the  Attorney  General. 

Wood  and  Richards,  Barons,  of  the  same 
opinion. 

Order  made  absolute. 


IN 
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IN  THE  EXCHEQUER  CHAMBER. 


1816. 
'  j^;^^      Beatson  and  others  v.  Rushforth — (In  Error.) 

ftrth  June. 

It  is  not  The  question  raised  by  the  present  writ.of  error 
error  that  The  ^tmi  this  CouTt  was.  Whether,  in  an  action  founded 
aScSn^""  on  the  41st  Geo.  III.  ch.  24,  for  the  recovery  of 
against  a  hun-  damages  Sustained  by  the  riotous  demolition  of 
4i8t  Geo.iii.  mills,  it  was  necessary  to  lay  the  injurious  act  as 
i'st*feco"i      having  been  done  "  feloniously  ?  '* 

c.  5,  for  reco- 

J3c«^fo?in.  The  defendant  had  obtained  a  verdict  at  the 

jury  done  to  York  Lent  Assizes  1815,  against  the  plaintiffs, 

demolition  of  four  of  the  inhabitants  of  the  hundred  of  Ag- 

JinSrioi  ^^S  and  Morley,  in  that  county*.     The  three 

o!isiy  aisem-  first  counts  of  the   declaration    stated.  That  on 

alfcgeinhi^^  the  24th  of  April  i8i2,   at  the  parish  of  Hali- 

^t  iuch  dc.  *^'    "^  '^®  hundred  and  county  aforesaid,  di- 

moiition  was  vers  pcrsous,  to  the  number  of  twelve  and  more, 

thaTthe'per-  being  then  and  there  unlawfully,  riotously,  and 

as«lmb?cd"*^^  tumultuously  assembled  tc^ethar,  to  the  disturbance 

acted^^iim-  of  the  public  peace,  did,  unlawfully,  tumultuously, 

^'"'^'  and  with  force,  demolish,  in  part,  a  certain  water- 

It  IS  suffi.  iQj}}  Qf  ^^Q  plaintiff,  beinff  in  the  parish  aforesaid, 

cienttosanc-   .       ,      ,        ,      ,      /.    1     ^  /.  . ,  ,     1 

tion  a  civil  m  the  hundred  of  the  county  aforesaid,  and  the 

a^lnrVrom  ^<dl8»  doors,  windows,  window  firames,  locks  and 

™**^^sation  hasps  affixed  and  belonging  thereto  ;  and  part  of 

done  that  a  the  Said  water-mill  of  the  said  plaintiff,  and  certain 

felony  had  ^ 

been  commit-  •  ^t«  «  «<r  1  * 

ted  by  thcnu  ^  >dc  ante,  \  ol  L  p,  343. 

works; 


V. 
'  RVSH- 
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works;  to  wit,  certain  shears,  frames,  machines       1816. 
and  stnqps  belonging  thereto,  in  contempt  of  our  ^"T"^*       * 
lord  the  King,  to  the  damage  of  the  plaintiff  of   and  othets 
SOoL  and  against  the  form  of  the  statute,  kc» ; 
thereby,  and  by  force  of  the  statutes  in  such  case 
made  and  provided,  an  action  hath  accraed  to  the 
plaintiff,  being  the  person  injured  and  damnified 
therdby,  to  recover  against  the  defendant,  being 
then  and  still  inhabitants  of  the  said  hundred,  the 
damage  so  by  him  sustained,  by  demolishing,  in  part, 
the  said  water-mill,  and  the  works  thereto  belonging. 
There  were  several  other  counts,  to  all  of  which 
the  defendant  pleaded  the  general  issue* 


The  error  assigned  was,  that  it  was  hot  alleged 
in  either  of  the  counts,  that  the  persons  mentioned 
to  have  been  unlawfully,  riotously,  and  tumultuously 
assembled,  did  feloniously  demoli^,  in  any  part^ 
the  said  premises ;  nor  that  they  committed  any 
Jelomous  act  or  offence  in  respect  thereof.  The 
case  now  came  on  for  argument  before  Lord  Ellens 
bdroughy  and  Lord  Chief  Justice  Gibh$\ 

Scarlett^  fo^  the  plaintiff  in  error,  stated  th^  sote 
point  to  be.  Whether  the  omission  of  the  word 
Jehniousbfj  in  the  several  counts  of  the  declaration, 
were  ftlal  or  not  ?  He  contended  that  it  was ;  for 
•by  the  rules  of  pleading,  it  is  necessary  that  thei^ 
shoold  be  allegations  of  whatever  is  required  to  be 
proved ;  as,  therefore^  it  wbs  decided  in  the  case  of 
Meid  V.  Clarke  (a)^  that  the  hundred  were  not 
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(a)  7  T.  R.  49^. 
£ 


liable 
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liiO.       liabfe  ia  an  action  on  rtat.  i  Qed.L  st.  2.  ch.  5, 

Beatsw     (on  which  two  of  the  counts  in  thii  declaration  are 

and  others   funded)  unless,  the  riot  amounted  to  felony  within 

Bush-      ^^  statute  :  so  it  is  necessary  that  it  should  be 

WORTH,     alleged^  that  the  act  for  the  consequences  of  which 

the  person  suing  seeks  compensation  in  damages 

was  felonious.     Lord  Kemfon  distinctly  says,  in 

giving  judgment  :«^*^  I  cannot  agree  that  the  hun- 

<<  di^  are  answerable  for  damages  done  by  persons 

*^  who  ure  not  guilty  of  felony  within  the  former 

"  part  of  the  act.''   If  the  commission  of  a  felony 

were  necessary  to  8U]^rt  the  action,  the  declaration 

is  bad,  if  it  omit  the  word  feloniously  \  for  a  felony 

must  be  proved,  and  to  be  proved,  it  must  be 

alleged. 

Littlerdale  was  ta  have  aligned  in  suppcMt  of  l^e 
jud^ent;  but  their  Lordships  dispensed  vrith 
hearing  him,  because  they  said. 

They  were  clearly  of  opinion,  that  although  it 
were  certainly  necessary  to  the  8U{^rt  of  the  action 
which  had  been  brought,  that  there  should  be  such 
proof  adduced  as  would  be  sufficient  to  establish  a 
chai^  of  felony  on  an  indictment,  it  was,  however, 
not  necessary  to  oveTf  in  the  civil  suit,  that  the 
persons  assembled  acted  feloniously,  or  ccnnmitted 
a  felony :  it  was  sufficient  to  states  that  they  com- 
mitted the  acts  charged  in  the  words  of  the  statute^ 
as  had  been  done  in  this  case.— In  the  ease  of 
the  King  v.  Judd  (b)^  it  was  held  not  to  be 

(hj  3  TeroL  Bep.  ^SS- 

necessary 
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necessary  to  state  in  a  warrant  of  commitment,  on 
a  charge  of  felony,  that  the  act  was  done  feloni- 
ously i  and  that  it  would  be  sufficient  if,  on  the 
ftcts  stated,  it  appeared  that  a  felony  had  been 
committed  :  that  did  not  appear  on  the  facts  stated 
in  that  case,  and  therefore  the  Court  held  that  they 
were  bound  to  bail  the  defendant  on  that  ground, 
in  the  present  case,  however,  it  appears  dearly, 
from  Ae  acts  stated  in  the  declaration,  that  a  felony 
had  been  committed,  and  that  is  quite  sufficient  to 
support  the  action  against  the  defendant  below. 
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Beatsoit 
and  others 

Rush- 
worth. 


Judgment  affirmed. 

Scarlett  afterwards  admitted,  that  in  the  extract 
given  of  tbe  declaration  in  the  report  o£  Hyde  r. 
Oogan  (t)i  (where  the  Court  gave  judgment  for 
the  j^mnfiSg  oa  aspedal  verdict  fetmd  in  that  ease, 
which  was  also  an  aetioA  against  a  hundred,  fer 
diunages,  by  rioters  in  part  demolidiing  a  dwdling 
house,  and  destroying  goods  and  furniture  therein,) 
the  act  of  demolishing  Was  not  laid  to  haye  been 
done  feloniously. 

(e)  Deug.  699. 


£  2 


Searle^ 


5^  CASEli   IN   THE  EXCHEQtnSI^ 


_j8i6^^        Searle,  Assignee  of  the  Sheriff  o£  Londorit 
Saturday,  V.  Hale  Eiid  others. 

29f&  June, 


The  Court  A  RULE  had  been  obtained  by  Richards,  on  the 
ceedingsonaii  P*'*  of  the  defendant,  for  staying  the  proceedings 
a'b^rbond  °^  ^^  *^^  bail  bond  assigned,  in  this  cause  ;  the  de- 
the  defendant  fendant  hayiog  put  in  and  perfected  bail ;  affinst 

having  since     ,„!,•  i, 
perfected  bail    ^hich, 
on  motion, 

derofpay-*  Oxveti  uOYf  showed  cause,  submitting  that  the 
or'^y^mdR-  ™^®  obtained  could  not  be  supported  ;  and  taking 
Tit  of  merits,  two  objections  : — ^first,  that  there  had  been  no 
application  is  affidavit  of  merits'  filed-^r  that  the  application 
"f^hV"bcriff  ^'^^  ™*^^  ^  ®^®  ^^  ^^^  sheriff,  without  collusion  . 
or  bail,  where  with,  or  indemnity  from,  the  defendant,  as  had  been 
beeTiost!-!^  held  to  be  necessary  by  the  Court  of  King's  Bench, 
nor  will  they    j^  the'  case  of  the  King  v.  the  Sheriff  of  Middle^ 

m  such  case  .       f.  .         . 

order  the  bail   sej:((i),  (whereas*  m  this  case  the  motion  is  ex* 
as  a  seoirity :  pressly  made  on  behalf  of  the  defendant ;)  and,  • 
T^^^h^^k*^^^  secondly,  that  the  motion  was  not  or^inaUy  made , 
tiff  shall  be  ,  on  terms  of  payment  of  costs,  as  it  ought  to  have 
wme'situa-      been,  where  the  assignment  and  proceedings  were 
kfd  blL*^^^   regular,  and  the  applicant  sought  an  indulgence. — 
in  in  time.       This  (it  was  put)  was  a  cause  where  a  trial  had 
fcct^?'^  ^^'  ^^^  l^st,  the  plaintiff  having  declared  de  bene  esse — 
and  therefore,  if  the  rule  should  be  made  absolute^ 
the  bail-bond  ought  to  be  ordered  to  stand  as  a 
security*. 

Ca)  3  M.  &  Sel.  399. 

•  Tidd'i  Practice,  p.  296 ;  but  see  a  distinction  noticed 
there  in  the  practice  of  the  Common  Pleas. 

Dauncey, 
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Datmcey^  in  support  of  the  rule,  contended,  that 
as  the  plaintiff  had  not  lost  a  trial,  as  would  appear      Ssarlb 
from  the  dates  of  the  proceedings*,  the  rule  ought  ^^^'1!?^^^' 
to  be  made  absolute,  on  the  common  terms,  without   of  London) 
requiring  the  bond  to  stand  as  a  security.     The  *'• 

aangnment  of  the  bail-bond  was  taken  on  the  and  others. 
124th,  and  on  the  85th  the  bail  justified. — The  case 
dted,  was  that  of  setting  aside  an  attachment  for 
not  bringing  in  the  body.— This  is  merely  the  case 
of  an  assignee  of  the  sheriff  suing  on  the  bond 
jgiYen  by  the  principal  and  bail  below. 

Per  Curiam. — The  defendant  must  undertake 
to  pot  the  plaintiff  in  the  same  situation  as  he 
would  have  been  in  if  the  bail  had  justified  in  .due 
SojDit.     On  diose  terms  we  will  make  the 

Rule  absolute,  on  payment  of  costs. 

*  The  writ  was  returnable  on  the  first  return  of  this  term 
410th  JimeJ.  The  defendant  had  four  days  inclusive,  after 
the  quarto  diejnst^  to  put  in  bail,  which  would  be  till  the 
17th:  on  that  day  bail  was  put  in.  On  the  18th  the  bail 
were  excepted  against.  On  the  19th,  notice  of  justification 
was  given  for  the  21  st;  but  the^ail  did  not  attend.  The 
defendant,  however,  (it  was  said)  had  still  the  whole  of  the 
ssd  to  justify  ;  and  if  the  bail  had  then  justified^  the  plaintiff 
might  have  demanded  a  plea  in  the  evening ;  but  that  day 
being  Saturday,  the  defendant  would  have  had  the  whole  of 
.  Monday y  the  114th,  to  plead,  and  therefore  the  plaintiff  coidd 
not  have  delivered  his  issue  till  the  morning  of  the  95^1, 
when  it  would  have  been  too  late  to  have  given  the  necessary 
notice  (eight  days)  of  trial  for  the  sittings  in  Term,  which  are 
always  in  this  Court  the  day  before  the  last  day  of  Term— 
Another  circimistance  stated  was,  that  the  S4th  (Monday) 
Mng  a  dies  non  as  to  Common  Law  proceedings  in  this 
iDourt,  the  defendant  had  all  the  35th  to  plead  In-^juere* 

.,       1&  3  Gilbert 
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Saturday, 
99tk  June. 

^ r-v ' 

In  an  action 
for  a  false  and 
deceitful  re- 
presentation 
of  the  annual 
returns  of  a 
business  sold 
to  the  plain- 
tiff, an  aver- 
ment that  de- 
fendant repre- 
sented the 
returns  to 

[Wednesday, 
lU  May.l 

amount  to  a 
sum  certain  is 
material,  and 
must  be  pre* 
ciseljT  proved, 
notwithstand- 
ing it  be  laid 
tinder  a  'viJe- 
lUet,    And  a 
variance  be- 
tween the 
allegation  and 
proof  is  a 
good  ground 
of  nonsuit 
after  verdict. 

In  cases  of 
doubt,  there 
thould  be  se. 
parate  counts 
to  let  in  proof 
of  the  precise 
fact. 


Gilbert  v.  Stanislaus. 

The  plaintiff  having  purchased  the  defendant's 
house^  and  business  of  a  milliner  and  lace  dealer^ 
for  the  sum  of  i,6So  /•  brought  the  present  action 
of  deceit  for  an  alleged  misrepresentation  of  the 
annual  returns  of  the  trade,  and  recovered  a  ver- 
dict on  the  trial,  .before  Mr.  Baron  Richards^  at 
Westminster^  at  the  Sittings  after  Hilary  Term. 

Dauncey  and  Gasetee  now  obtained  m  rule  to 
show  cause  why  that  verdict  should  not  beset  sade, 
and  a  non-suit  entered  ;  for  that  the  proof  offered 
did  not  support  the  allegation  in  the  counts. 


The  declanation  stated,  that  '*  npon  the  treaty 
for  the  purchase  of  the  lease,  trade^  &c.  and 
before  the  making  the  said  agreement,  and  as 
inducement  to  the  plaintiff  to  entn*  into  and 
make  such  agreement,  the  defendant  falsely,  Biod 
deceitfully,  represented  and  asserted  to  the  plain- 
tiff, that  the  aimual  returns  of  his  aforesaid 
trades  or  businesses  of  a  miUiner,  &io.  amotmied 
to  a  large  sum ;  to  wff,  the  swn  of  6,o<M)i-*- 
And  thereby,  and  by  no  other  means  whatever, 
he,  the  plaintiff,  was  induced,  and  moved,  to 
enter  into,  and  make,  and  did  accarding^y  enter 
into  sad  make  the  agnement  afoiosaid  \  whuiess, 
in  truth  and  in  fact,  the  annual  returns  of  said 

d  <'  trades 
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**  tiudet  aad  bumiesseS)  at  the  time  of  making  said 
**  repreaefttation  and  assertion  of  the  defendant^  did 
*'  not  amount  to,  nor  had  they,  during  any  year  pre- 
**  vions  thereto,  amounted  to,  nor  had  they  in  any 
^^  year  since  that  time,  amounted  to,  the  last-men- 
^  tabned  sum  of  money,  nor  to  any  other  sum  near 
<'  to  that  amount ;  but,  on  the  contrary  thereof,  to 
<'  a  much  smaller  sum  of  money,  to  ivit,  a  sum  not 
ceeding  3,000]^ ;  by  mtons,  &c/' 


« 


The  witnesses  proved  no  more  than  that  the  de- 
Sadani  had  represented  diat  the  ittumS  l»f  his 
trades  amounted  to  betWeeii  5  and  6,000/.,  or 
6  and  7,000/. 
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Th6  defendant's  counsel  insisted  that,  to  support 
tMe^restoiit  ease,  whiefa  is  in  the  nature  of  an  action 
OB  a  wai¥a&ty,  tiie  i^aintiff  was  strictly  bound  to 
prere  that  tiie  defendant  represented  the  amount 
of  Hie  returns  to  be  precisely  6,000  /• 

Searkft  «id  Denman  now  showed  cause.  They 
cMtended  tibtafc  they  were  not  bound  by  the  sum 
stated  in  the  declaration — ^that  the  substantial 
gronnd  of  the  action  was  a  false  statement,  on  the 
put  of  the  defendant,  of  the  gross  amount  of  the 
returns  of  the  trade  sold,  whereby  the  plamtiff  had 
been  deceived,  and  induced  to  give  a  larger  price  for  it 
tlian  it  was  fairly  worth— that  the  videlicet  rendei-ed 
the  smn  stated  immaterial ;  aiid  it  was  sufficient  if 
the  plontiff  proved  that  the  defendant  had  repre- 
sented the  returns  to  amount  to  a  large  sum, 

B  4  whereas, 


l%th  Jutu. 


Stanis- 


$6  .CASES  IK  THE  EXCHE^UES* 

^8i6>  ndiereaa,  in  fact,  they  were,  mucb  less;,  and  they 
Qil^EMv  submitted,  that,  if  it  were  necessary  to.prore  a 
V-  precise  sum  in  actions  of  this  nature,  a  plaintiff 
could  never,  or  seldom,  succeed  in  obtuning  re- 
dress for  a  similar  imposition }  fpr  the. false  repre- 
sentation  would  never  be  capable  of  proof  in  terms; 
and  this  was  not  the  case  of  a  variance  from  the 
^rms  pf  a  written  contn^t,  which  would  certainly 
be  fatal. — That  the  whole  of  the  present  case 
amounted  to  this :  the  defendant  represented  his 
business.as  more  profitable  than  it  really  was.;  and 
if  that  was  substantially  proved  (as  from  the  ver- 
dict it  appears  that  in  this  case.it  was,)  that  is 
enough. 

.  In  reply,  it  was  insisted  that  the  sum  was  ma- 
terial ;  because  it  was  necessary  to  state  a  sum 
certain,  as  the  representation  of  the  profits,  m 
order  to  show  the  difference  between  the  represen- 
tation and  the  fact ;  and  that  being  traversable,  % 
difference  in  the  allegation  and  the  proof,  was  not 
aid^d  by  the  videlicet  ^  as  a  videlicet  cannot  make 
a  material  ^^^ment  immaterial. — Symons  y.  Knos 
(aj^  Grimwood  v.  Barrit  (b).  If  the  represenr 
t;ation.had  been  laid  in  the  alternative,  that  might 
Jiave  helped  it,  Penny  v.  Porter  (c)y  but  here 
there  is  no  such  count. 

With  respect   to  the  case  being  substantially 
proved  in  all  actions  of  this  sort,  the  Court  expects 

^     (a)  z  Term.  Rep.  65.  (h)  6  lb.  460. 

(e)  9  East,  a. 

some 
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MBc  actual  ftftud  to  bd  pflroiM,  otherwise  ^  iriere  ^ 
^Iserepivsentation  amounts  to  noAingl '  It  waft 
10  hiAd  by  the  Court  of  Common  Fleas,  in  the 
case  of  Pickering  v.  Dccwson  (d);  where  it  was 
lield  to  be  necessary,  besides  the  false  representation, 
to  Axm  that,  by  some  fraud  on  the  part  of  the 
seller,  the  buyer  was  prevented  from  discovering 
the  true  state  of  things.  And  in  a  case  in  Starkie'n 
N.  P.  Reports  (ej^  Lord  EUenborovgh  expresses 
the  same  opinion. 


57 
1806: 

sr^^—^ 

GfLBERt 

V. 

Stanis- 
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Thomson,  Chief  Baron.  In  this  case  the  aver- 
ment in  the  declaration  is  certainly  not  proved.  ' 
The  aU^ation  is,  that  the  defendant  represented 
the  return  of  his  trade  as  amounting,  yearly,  to  the 
sum  of  6,000 /•;  whereas,  in  truth  and  in  fact, 
they  amounted  to  a  miipfa  less  sum,  namely,  under 
3,000/.  Now  that  must  be  taken  to  be  an  aver- 
ment, that  the  defendant  represented  the  profits  of 
the  trade  as  amounting  to  the  sum  of  6,000/. 
otherwise  it  would  be  nugatory,  and  there  is.no 
other  sum  mentioned.  Then  the  last  avennent, 
that  the  profits,  in  point  of  fact,  amounted  to  a 
much  smaller  sum  (3,000 /.)»  makes  the  first  very 
material,  and  therefore,  although  it  is  laid  under 
a  videlicet,  it  must  be  taken  to  be  a  positive  aver- 
ment, that  the  annual  returns,  in  fact,  amounted 
to  the  precise  sum  of  6,000/. 


Saturday, 
99tk  June, 


(d)  4  Taunt.  779. 

(e)  Daines  v.  King^  Stark.  N.  P.  75. 


Now, 
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Now,  as  it  turns  out  on  die  triaU  the  erideiiee 
WM  nothing  Kke  it.  The  wttness  {ffoved  thttthej 
were  iaid  to  amount  to  betivcen  5  or  6^oooiL  or 
brtween  6  and  7^000  L 

There  could  have  been  no  difficulty  in  laying  it 
according  to  the  fact>  and  in  the  tenns  in  which 
it  was  madoy  and  then  it  would  have  been  capable 
of  distinct  proof.  And  if  there  were  any  doubt, 
there  might  have  been  separate  counts  in  the  de- 
claration. As  it  stands,  there  is  no  evidence  to 
prove  the  allegation,  and  therefcure  there  must  be 
a  non*suit  on  that  ground. 

Rule  absolute. 


i8i6. 


Satwrday, 
99th  Jume, 


Grant  and  others  v»  Austen  and  others. 


The  plaintifi,  who  were  bankers  at  TortsmoutJi^ 
brought  the  present  action  for  money  had  and  re- 
ceived, against  the  defendants,  bankers,  in  London^ 
to  recover  the  sum  of  59/.  155.  under  the  following 
circumstances: — 


A.  general  re- 
mittance to 
bankerty  to 
whom  the  re- 
mitter is  in- 
debted, ac- 
companied by 
aletterre- 
quettingthem 
to  pay  certain  fpectfic  toms  to  |Hntieiiiar  penoot  (not  expressly  oat  of  the  snm 


remitted)  does  not  so  fix  the  bankers  as  to  g^ive  the  persons,  to' whom  such  sums 
were  so  directed  to  be  paidy  a  right  of  action  against  them  for  money  1 
received,  without  an  assent  on  their  part  to  suck  an  appropriatipn  of  the  money 


I  for  money  had  and 


It  is  not  necessary  that  the  bankers  should  express  a  dissent  from  the  required 
appropriation. 

An  order  for  deUvering  porticnlars  of  a  phuDtiff*s  demand  will  not  be  made,  if 
the  defiendant  refuse  to  swear  that  he  does  not  know  die  precise  amount  of  the 
pbuBtifF*s  chum.— See  the  note  in  page  60. 

On 
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Od  the  lathrf  jVotKwpier  1813,  tlie  phmtiA  .    »«*•-    . 

biew6M  at  ^/toft  on  Mr.  Gruy,  tlidr  btfiker    w*^*"" 
there,  for  the  Mm  in  quertion,  vhkh  they  forwud^-     AuntK 
ed  to  him  on  the  eame  day,  with  a  request,  in  the    *>^  ^*^^ 
woal  eoune,  to  pay  the  amount  to  die  house  of 
Messrs.  Ladbroke  and  Co.  bankers,  in  Ixmdm. 
Gray,  on  the  16th  of  November,  made  a  lai^ 
remittaaoe,  in  cash,  notes,  and  short  biUs,  to  the 
defendants,  who  ware  his  agents  in  London ;  ae- 
companied  by  a  letter,  containing  directions  to  pay 
certain  sums  of  money  on  his  account,  which  were, 
in  the  whole,  very  considerdbiy  short  of  the  remit- 
tance salt,  leaving  a  balance  in  reduction  of  Gfrcy 's 
general  account*    That  part  of  Gray's  letter  which 
related  to  this  sum,  was  in  these  words  i---*^^  I  shall 
<<  be  cbtiged  by  your  paying  Messrs.  Qh/rm  and 
*'  Coi  552.  on  account  of  Messrs.  Wickham  and 
•*  Co.    Winchester^    and  to  Messrs.   Ladbroke 
"  and  Co.  sgl  15s.  on  account  qf  Messrs.  Grant 
'^  and  Binhey^  Portsmouth.*^ 

Under  the  impression  that  the  defendants  had 
observed  his  directions,  Gray  credited  them  with 
that  sum,  as  having  been  so  paid  on  has  account. 
The  defendants  made  no  communication  to  Grayy 
in  answer  to  that  letter,  until  the  25th  November. 
On  that  day,  Maunde  and  Tt^kon,  two  of  the  de- 
fendants, came  to  AHon,  and  then  informed  him, 
that  unless  he  fVimished  them  with  1,700/.  or 
2,000/L  they  ccNild  not  pay  hiaorden,  but  not  par- 
tietdatf^  specifying  Hiem.  ^  On.  the  28th,  Gray 
stopped  payment,  in  consequence  of  the  defendant's 

refusal 


Go 
x8i6. 
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refusal  to  July  his  note^,  md  soon  afterwiodfl  bi^ 
came  bankrupt.  In  December^  the  plaintiflBn  wrote 
to  defendants,  stating/ the  drcumstanees^  and  re- 
questing payment  of  the  money,  which  they  answer- 


Gkant 

and  others 

.V. 

Austin 

and  others,  ed  by  a  refusal,  giving  as  a  reason,  that  they  had 
not,  at  the  time  of  the  order  alluded  to,  nor  smce» 
any  money  in  their  hands- 


It  appeared  that  Gray  had  considerably  over- 
drawn [on  Atisteh  and  Co.  and  was,  therefore^  at 
that  time,  much  indebted  to  them. 

The  plaintiffs  then  brought  the  present  action,  to 
which  the  defendants  pleaded  the  general  issue  *. 
The  cause  was  tried  at  Winchester ^  before  Mr. 
Baron  Graham,  at  the  Lent  Assizes  for  Hahts, 
i8i6,  when  the  pldntifilb  obtained  a  verdict,  the 
Judge  giviug  the  defendants  liberty  to  move  to  enter 
a  nonsuit. 

Giffbrd  obtained  a  rule  to  show  cause  why 
the  verdict  should  not  be  set  aside,  and  a  nonsuit 
entered:  submitting,  that  under  the  circumstances 
qf  this  case,  (the  facts  of  which  had  been  agreed  on 
at  the  trial,  by  counsel  on  both  sides,  to  be  as  stated 


*  The  defendants,  during  the  proceedings,  took  out  a 
summons  for  particulars  of  the  plaintiff's  demand;  but  the 
Judge  refused  lo  make  the  order,  because  the  defendants 
would  not  swear  that  they  did  not  know  the  precise  claim. 

Thej  also  obtained  an  onder  nisi  for  changing  the  venue  to 
Westminster,  which  was  discharged  on  the  pUintift  under- 
takmg  to  give  material  evidence  in  Hampshire* 

above,) 
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At(^)  the  defendantB could  not  be  cenndered  UsiAe 
Bt  JaWf  to  the  plaintiffii'  demand,  without  some  evi- 
denoe  to  show  that  they  had  assented  to  adqptGfroy's 
order  to  pay  the  money  to  Ladbroke  and  Co. 

In  the  case  of  WUUams  v.  Everett  and 
others  (^aj,  IjxtA  EUenbarough  (haying  nonsuited 
the  plaintiffi  on  the  trial  of  the  cause  at  Nisi 
Prius)^  held  that  bills  or  money  so  remitted^ 
<*  continued  to  be  the  property  of  the  remitter,  and 
<*  to  be  held  for  his  use  (by  the  banker)  unt;il  by 
'^  some  engagement  entcared  into  by  themselves, 
*'  with  the  person  who  is  the  object  of  the  remit- 
*'  tance,  they  have  precluded  themselves  from  so 
<<  doing,  and  have  appropriated  the  remittance  to 
*'  the  use  of  such  person."  In  this  case,  there 
^was  no  such  engagement,  appropriating  the  remit- 
tance specifically  to  the  use  of  the  plainti£&}  and 
therefore  there  was  not  that  privity  between  them 
and  the  defendants  which  gave  them  a  right  to 
procecsd  in  the  action  which  they  had  brought. 

The  language  of  the  letter,  inclosing  the  remit- 
tance, is  inconsistent  with  the  notion  of  that  remit- 
tance being  made  for  the  express  purpose  of  paying 
this  specific  sum  out  of  any  particular  fund.  It  is 
merely  a  general  letter,  stating  that  the  writer  will 
be  obliged,  &c. 


61 


181& 


Grant 
and  others 

AuaTxv 
andodiers. 


Gauke  now  showed  cause.     He  contended,  that     smiir^, 
the  facts  on  which  the  case  of  Williams  v.  Everett  >  ^'^^  l"^^' 


(a)  14  East,  582. 


proceeded. 
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^^^'  pooeeded,  «irfldent}y  Taried  tbst  case  *om  the 
Grant     p^^^^t,  to  riTftder  it  inappKcdiile  to  the  point  before 

md  others  theCouit.  Ib  that  CMO,  tbei«  had  been  an  ^jTjDTess 
AusTxn    dissent  on  the  part  of  the  defendants,  to  the  appK* 

and  othem.  cation  of  the  remittance  to  the  purpose  for  which  it 
WB0  sent.  They  had  actually  refused  to  endbrse 
Aebill  away,  or  to  act  upon  the  letter ;  and  that 
reifiisal  is  emphatieally  noticed  by  Lord  Ellenho^ 
rtmgh^  in  delivering  the  reasons  on  which  his 
decision  on  that  case  proceeds,  by  which  his  Lord- 
Aip  says,  any  implied  consent  on  their  part;  is 
H€igBtiyed,  ht  the  present  case,  there  was  no  dis- 
sent expressed  by  the  defendants  to  the  order  sent 
by  Grajfi  and  their  not  having  refused  to  do  so, 
Anj  be  considered  as  tantamoufit  to  an  impUed  eon- 
sent,  wh^eby  the  money  became  appropiiated  to 
the  use  of  the  plaintifis;  and  the  more  so,  aa  thia 
was  money  actually  paid  to  Gray  by  the  plaintiffi^ 
and  through  him  to  Austen  and  Co. 

As  to  any  difficulty  arising  from  the  question  of 
the  efficacy  of  an  assignment  of  a  chose  in  action, 
the  cases  of  Row  v.  Dawson  (bjy  SchelUnger  v. 
Blackerty  (cj.  Myall  v.  Rowles  (d)^  Israel  v. 
Douglas  (ejy  Moulsdak  v.  Birchall(f)j  and 
F\snnery.  Meares(g)j  sufficiently  obviate  all  ob- 
jection on  that  ground;  and  the  assignee  lAay  brii^ 
assumpsit  on  an  assignment  of  a  chose  in  action. 

(h)  1  Ves.  331.  (c)  lb.  347. 

(d)  lb.  362,  363,  367.  (e)  1  H.  Bl.  239- 

(/)  2  Bl.  820.  (g)  lb.  1269. 

The 
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Tlie  eases  most  in  point  with  the  prtfent,  are 
those  of  Israel  y.  Douglas  (hj^  fad  De*  Bm^ 
nates  v.  FuUer(i).  In  the  fint  csmj  the  action 
for  money  had  and  received^  inia  h^  well  brought 
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and  others 
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agaiaat  the  defendant^  who  waa  the.dehtor,  net  ef  andothen. 

tkeplaintii;  but  of  a  p»9on  by  whom  the  ddit  had 

been  tnmsfeired  to  the  j^aiistiff.     In  the^  other,  k 

was  held,  that  for  money  paid  by  the  ^M^eptw  of  a 

bitt  lyuQg  due  at  FuBer^%  housei  to  take  it  up  withi 

an  aetion  f<Hr  money  had  and  reoeiwd^  m%ht  be 

maintained  by  the  holder  against  Fuller,  although 

it  was  not  received  by  Fuller,  with  a  ecmseat  on  his  * 

party  to  ^^y  it  in  discharge  of  the  bill;  and  al- 

tlMwgh  he  bad,  on  the  contrary,  chosen  to  a;^y 

it  in  discharge  of  a  ddbt  due  to  himself  by  the 

aeoeptor. 

The  sole  question  is,  Whether  the  sum  sued  for, 
was  leceired  by  the  defendant,  clogged  witii  the 
trusts  cneated  by  the  purposes  for  which  die  money 
was  remitted?-  There  were  other  remittances  ac- 
companying the  letter^  to  a  considerable  amount, 
far  exceedifl^  the  several  specific  puiposes  for  which 
^ey  were  made;  and  the  defendants  having  received 
diem,  and  neither  sending  them  back,  or  expressing 
any  diss^it  to  the  proposed  objects  of  thmi,  were 
bound  so  to  sspflj  them. 

As  to  the  language  of  the  letter,  that  is  mere 
matter  of  common  paiiance,  and  can  have  no  legal 
eflbct  in  this  case. 


(hj  I  H.  Bi.  939* 


(ij  i4Ea»t,iao. 

Gijbrd, 


64  CA£i«g.  IK  TH9  VX^^HBAUVm^ 

,    ^^^^'    ,  -    Giffbrd,  in  support  of  th^;  rule,  admitted  ttcf 

Gravt     {^^^  to  be  69  pi)t;  hut  observed^  that  in  Israel  yp 

and  others    Ji^Bniglos^  there , Wjis  an.  express  contract  betwje^a.  ali 

.AusTSK    ^  pcirtiiss,  tliat^dne  debtor  shodd  be  subst^u^ 

and  others.   ffrilie,ath^«     In  that  case,  a  question  aro0i;,QQ.th^ 

old  doctrine  of  non-assjgninent  of  a  chose  in  actiani 

which,  was  obyiated  there  by  the  consent  of  the 

debtor  to  the  transfer;  and  it  is  clear  that,  witl|out 

such  cottsentt  an  action  cannot  be  transferred,  and 

on  that  all  the  cases  of  such  assignments  depend.    ; 

r  [Thomson,  CMtf  Baron.  That  gives  rise  td 
smother  question  here,  of,  whether  there  was^  on 
the  other  hand,  any  dissent  on  the  part  of  these 
defemdaiitsO 

In  the  case  of  De  Bumales  v.  Fuller ^  there  wair 
an  express  and  specific  appropriation  of  the  money 
paid  in  discharge  o( FtUler^s  acceptance;. and  that 
is  the  reason  given  by  Lord  EUenkoroiigh^  in  ideli* 
veriog  judgment  in  Williams  y.  Everett^  for  th^ 
deeiaion  in  the  cfbse  of  De  Bumales  v.  Fjuller^  and 
in  that^  view,  his  Lordship  says,  that  V  they  {Fuller 
*^  and  Co.)  were,  in  effect,  to  be  re^r^^*  in 
'^  that  case,  as  the  jJaintiff  De  Bumqles\  fg^ts^ 
*^  through  the  interventiq^  of  A^^tqi^^'s*  l^ou^e, 
*^  for  the  purpose  of  that  receipt,-  and  Qou^d  theret 
'^  fore  hold  and  apply  it  to  no  other."     Here  the 
strength  of  the  defendant's  case  is>  that  there  was 
no  specific  renuttance  of  the  precise  suinof  69/.  15^ 
for  the  express  purpose  of  the  .letter.     It  was  a 
general  letter,  on  general  business;  and,  at  the 
tune  it  wa&  written.  Gray  was  largely  indebted  to 

the 
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the  bAnkfng-hottse  of  Austen  aa4  Co.     He  does  ^ ^ 

not  even  pixrfess  to  appropriate  any  part  of  tbe  »-      Qrant 
mtttanee  far  tiie  purpose,  by  an  expr««  <»der,  but   and  others 
saya  generally,  "  I  shall  be  cUiged  by  your  payings     Austex 
f*  Ladbroke  wad  C0.**  so  much  money  to  be  €«•    dnd  others. 
ried,  of  course,  to  his  general  aecount. 

Thomson,  Chief  Baron.  If  we  were  to  hdd 
these  defendants  liable  to  the  present  demand  of 
the  plaintiff,  we  sbould  be  carrying  the  doctrine 
£fffther  than  any  case  has  hitherto  gone. 

There  was  certainly  no  such  sum  sent  up,  speci- 
fically, for  the  purpose  of  this  payment,  to  Ladbroke 
and  Co.  A  draft  had  been  given  by  the  plaintiffa 
to  Gray,  for  that  sum,  but  what  became  of  that, 
does  not  appear.  After  receiving  that  check. 
Gray  sends  to  the  defendants  a  considerate  remit- 
tance, and  then  comes  this  letter,  which  is  supposed 
to  be  a  precise  direction,  ajqnopriating  the  sum  in 
question. — [jHis  Lordship  read  the  letter.^ — Seve- 
nd  parttcnlar  sums  are  specified  in  it,  and  among  the 
rest,  tbia  of  69/.  15^. ;  but  they  are  not  directed  to 
be  pod  out  of  the  money  remitted.  That  letter 
came  by  tbe  coadh,  after  banking  hours.  No  pay- 
menty  however,  was  made  by  the  persons  in  town, 
to  Ladbroke  and  Co.  onbehalf  of  GfrnTzfand  Co. — 
[His  Lordship  stated  tiu  subsequent  dtewnstances 
and  correspondence^  which  consiited  merely  of  a 
request  of  payment  by  Grant  and  Co.,  and  a  reju^ 
sal  byAmsten  and  CoJi — ^Nbw  what  is  there,  in 
thb  case,  to  signify  any  assent  oh  the  part  of  these 
defendants,  fo  a  specific  appropriation  of  this  parti* 

VOL,  III.  F  cular 
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and  others 
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eular  sum?  If  we  were  to  sajr  that  this  demand  of 
Grant  and  Co.  was.  well  founded  i^ainst  Austen 
and  Co.,  we  should  decide  that  every,  other  person 
AusTKN  mentioned  in  the.  lettet,  had  a.specific  lien  in  their 
and  others,  favour,  on  the  money  remitted.. .  There  is  no  assent 
shown,  certainly,  on  the  part  of  the  defendants,  to 
the  requests  contained  in  that  letter;  on  the  con- 
trary, it  i^pears  that  the  whole  account  between  the 
parties  was  soon  after  broken  up« 

In  the  cases  cited»  we  ean  find  no  authority,  on 
which  we  can  say  that  the  circumstances  of  this 
cAse  an^ount  to  any  thing  like  a  good  and  e&ctual 
appropriation,  and  therefore  there  must  be  a  npnsuit 
entered* 

GftAHAM,  Boron.  I  am  of  the  same  opinion, 
and  was  l^o  on  the  trial  at  the  assizes. 


A  good,  draft  y9j6A  certainly  sent  to  Gray  and  Co« 
by  the  plaintifis,  Gray  and  Co..  therefore^  were 
their  proper  debtors.  They,  however,  send  it  to 
Austen  and  Co.,  their  bankers,  to  whom  they  were, 
at  the  time,  hugely  indebted,  requesting  them  to 
pay  this,  their  own  debt,  (and  whidi  ihey,  Grty 
and  Co.  ought  to  pay)  to  Ladbrake  and  Co.,  tor 
Grant  imd  Co.  Austen  and  Co.,  in  fact,,  refuse, 
and  think  proper  to  pay  thranselves.  NoW  there 
is  nothing  to  fix  them  with  any  privity  or  participa*- 
tion  in  the  transactions  betweea  Grant  and  Qray^ 
and  it  is  impossible  to.  fix  them  by  any  subsequait 
act  with  the  debt  due  from  GrayiQ  Oroftt  and  Co., 
without;  their  express  conaent.  This  iS|  thei^fore, 
k:  an 
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an  ineflfectual  attempt  to  substitute  Austen  and  Co.      J^i^. 
fovGray  and  Co.  as  the  plaintifi^  debtors.  Gbajjt 

and  others 

Wood,  Baron.  In  orfer  to  constitute  an  appro-  auimit 
priation  of  this  sum,  there  must  have  been  a  consent,  and  others. 
This  is  not  the  case  of  a  specific  sum  sent  for  this 
particular  purpose; — there  is  a  general  sum  remit- 
ted, with  directions  to  pay  various  particular  sums, 
but  not  expressing  that  those,  payments  should  be 
made  out  of  the  sums  sent.  No  notice  was  given 
to  the  persons  to  whom  the  money  was  so  directed 
to  be  paid.  All  those  persons  might  bring  actions 
against  Austen  and  Co.  for  the  sums  directed  to  be 
paid  to  them,  if  the  remittances  and  the  letter  ren- 
dered them  liable  to  the  plaintiffs,  in  the  present 
action. 

Richards,  Baron.  I  do  not  mean  to  say,  that 
consent  is,  in  all  cases,  necessary;  but,  in  the  pre- 
sent case,  which  is  particularly  circumstanced,  I 
think  there  should  have  been  an  express  assent  to 
fix  the  defendants. 

Rule  absolute. 


F  2  Squhr 
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suturit^,  Squier  V.  Hunt  and  others. 

99th  Jime. 


It  it  not  ne-  THIS  WAS  au.actioa  q{ assumpsit  (special  *)broiight 

^tio7fo?  *^  for  npt  delivering  a  quai^tity  of  cork  sicdd  tp  the 

'^f  l^^i7o?d  P^*^  "^y  *^  defendants.     It  W4is  tried  befp^e 

to  set  out     *  Mr.  Justice  ParAr,  at  JExetef  (Spring^  Assizes,)  whp 

T^tnct^than  uonHB^iit^d  the  plaintiff,   on  the  ground  of  his 

relates  to  the  prpqjfg  .yaryiqg  from  the  all^ation^  in  the  tbii:4 

Proof  that  ^^^^^  ^  ^  declaration. 

it  was  part  of  <        -i 

the  contract.  That  count  Stated,  that  plaintiff  having  bargained 
should  pay  for  to  buy  a  quantity  of  cork,  then  being  on  hoard  the 
mS^^  Afary,  at  Penzance,  at  the  rate  of  20 f.  per  ton,  to 
f/mtbsonin-  be  delivered  to  plaintiff,  on  request,  in  case  he 
oi^'yTs  not  a  should  give  notice  of  su^h  bargain  and  sale  to  the 
frwn  **Btti2c^*  captain  of  the  ship  before  he  should  have  sold  the 
fnent  in  the  said  cork  to  any  other  person,  and  to  be  paid  for 
they  were  to  f>y  the  said  plaintiff  to  defendants,  by  a  banker's 
^^^Vmo^  bill,  payable  at  two  months,  in  consideration,  &c. 
wmtbs.  Defendants  undertook,  &c. — Averment,  that  after 

Demand  of  the  making  said  promise,  and  undertaking,  iand 
^^t7oid  U^  before  the  captain  had  sold  the  said  cork,  said  plain- 
sufficient        tiff  gave  him  notice  of  the  bargain  and  sale,  and 

proof  of  an  ^  .  &  -» 

averment  that  was  then  and  there  ready  and  wDlmg  to  accept  the 

plaintiff  was  '^ 

readyandwiU-      •  Vide  Aniertcm  v.  ScMy  1  Campbell,  335  (note),  where 

fenn  hu  part   ^^^  EJfmhorough  ruled,  that  although  there  had  been  an 

of  the  con-       incipient  delivery,  sufficient  to  take  die  case  out  of  the  statute 

tnct^lthoueh  ©f  frauds,  yet  that  delivery  npt  being  perfected,  pUintifiP 

was  made  by    ^^  ^  "SM  ^  ^°  action  in  the  present  form,  to  recover 

bis  tervant       damages  for  the  non*compl^6n  of  the  contract. 

when  h(B  was 

not  himself  present  to  have  done  so,  if  reqnired^on  the  spot. 

Special  msnmpsH  is  the  proper  form  of  such  aa  action. 

name, 


TRINITT  TfiUr,   56  CTBO.  Hi.  6^ 

same,  and  to  pay  the  defetidants  at  the  rate  and       *^>^* 
m  manner  aforeiaid}   yet  defendants  refiised  to     s^vm 
delivery  &c.  ^^^'   . 

and  o^heff«»^ 
The  plaintiff's  foreman  proved  the  eontrtet  for 

the  sale  of  the  cork,  as  contained  in  the  defendant's 

letter,  delivered  by  him  to  the  captain,  which  was  to 

the  following  effect: — Deliver  the  cork,  if  not  sold, 

Ifa  Mr.  ThoniM  SqiucTy — the  mdde  of  payment  to 

he  by  a  banker's  bill  at  two  months  on  invoice  ; 

if  cellared,  to  pay  a  proportional  part  of  the  cellarage 

{or  letting  it  remain  till  plaintiff  sent  for  it. 

Moore  and  Giffbrd  now  obtained  a  rule  for  set-     Saturday, 

ting  aside  the  non-suit,  and  awarding  a  ue^  trial ;  « ^.JL-^ 

against  which, 

^  ^C^efee  showed,  cause,  relying  on  the  variances  sbiuMtd^ 
on  which  the  non-suit  was  founded ;  and  that  the  ^  \^T^* .9 
craitract,was  not  proved,  as  stated  in  the  count. 
He.  also  submitted,  that  the  plaintiff  ought  to  have 
fi^ven  some  evidence,  that  he  was  ready  and  will- 
uig  t9  pay  for  the  cork  in  the  mode  agreed  on^ 
ordin^  to  his  averment^  as  was  held  by  Lprd 
^nvon^in  Rcmson  v.  Johnson  (a),  which  he  had 
not  attempted  to  do ;  and  that  that  was,  in  this  case, 
die  mote  necessary,  as  he  did  not  attend  hhnself 
to '  demand  the  cork,  but  sent  his  foreman  for  that 


...  J'  •   ■     '     i 

The  contraetf  as  proved,  was,  that  the  plpntiff 
vras  to  pay  for  the  goods  by  a  bill  at  two  iQonths, 

(a)  I  Sast.Rep.  909. 

F  3  on 
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on  iffooice ;  but,  bb  laid,  he  stmbes  payment  was  to 
be  made  by  a  bill  at  two  montbs,  importing  that 
the  goods  were  to  be  so  paid  for  immediately.  It 
was  proved  also  to  be  part  of  the  contract  that  the 
plaintiff  was  to  pay  a  proportional  part  of  the 
cellarage,  if  the  goods  were  allowed ;  whereas  there 
is  not  a  syllable  about  cellaring  in  the  declaration. 

Moore  and  Selwyrtj  in  support  of  the  rule,  in» 
sisted  that  the  payment  of  a  proportional  part  of 
the  cellarage,  was  not  a  material  part  of  the  contract, 
or  necessary  to  be  set  out  in  the  declaration. 

[Wood,  Baron*  It  is  not  necessary  to  state  or 
prove  every  part  of  a  special  contract.3 

In  Cotter  ell  v.  Cvff(b)f  it  was  held  sufficient  if 
the  plaintiff  state  as  much  of  the  contract  as  relates 
to  the  point  of  which  he  complains. 

A  bill  to  be  given  at  two  months  on  invoice,  is 
still  a  bill  at  two  months ;  the  allegation  is  ge- 
neral, certainly,  and  the  proof  somewhat  more  par- 
ticular  ;  but  that  has  never  been  held  to  be  a  va- 
riance, and  it  agrees  with  the  course  of  trade  that 
the  bill  should  be  given  then. 

The  demand  of  the  cork  amounts  to  a  conditioiial 
tender  of  the  bill,  and  dispenses  with  all  necessity 
<^  proof  of  a  readiness  to  give  the  bill,  as  stated  in 

(h)  4  Taunton,  287 ;  and  Clarke  v.  Gray^  6  East.  Rep.  ^sQ- 

the 


«Dd  oUien. 


the  vBnaenU    So  it  was  rul^  in  tha 

fFilks  Yn  Atkinsmi  (cj.  Smum 

Ti^QMMNt  Chitf  Bqrm.    It  fij^ar?  th«t  this   ^?^^^ 
cause  was  origiBally  left  to  the  Jury,  but  that  during 
their  deliberation,  the  Judge  retracted  that  refer- 
ence,  being  of  opinion  that,  as  the  count  was  not 
proved  as  laid,  the  plaintiff  ought  to  be  nonsuited. 

Now  it  does  not  strike  me,  that  there  are  any  of 
those  material  variances  which  have  been  supposed. 
As  to  the  paying  a  proportional  part  of  the  cellar- 
age, that  part  of  the  contract  was  only  conditional; 
that  is,  that  he  should  pay  it  only  in  case  the  goods 
had  been  cellared;  and  it  does  not  appear  that  they 
were;  and  therefore  it  was  unnecessary  to  bring  that 
into  this  declaration,  or  to  introduce  any  thing  not 
material  to  the  ground  of  action. 

Hen,  as  to  being  paid  for  by  a  bill,  that  must 
necessarily  mean  by  a  bill  to  be  given  on  delivery 
of  the  goods,  or  invoice.  It  was  not  in  evidence 
that  he  was  to  pay  in  two  months  from  the  time  of 
the  purchase.  Tliere  is  no  other  material  variance^ 
and,  therefore,  I  am  of  opinion,  that  there  ought  to 
be  a  new  trial. 

Gbaham,  Baron.  I  am  of  the  same  opinion. 
I  tliought,  at  first,  that  there  was  something  in  the 
olgection  of  want  of  proof  of  the  averment,  on  the 
authority  of  Lord.  Kenyan^  in  the  case  of  Rtacson 
V.  Johnson)  but  the  decision  in  JVilks  v.  Atkinson^ 

(c)  1  Marsh.  512. 

F4  ^* 
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Wood  aad  Richards,  Barons^  concmred. 

Rule  absolute* 


Hunt 
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Friday, 
2d  July. 

Where  the 
defendants  in 
a  joint  in- 
fortnation  em- 
ploy two  dif- 
ferent aitor- 
niei  and  clerks 
in  court,  if 
notice  of  trial 
be  served  on 
one  of  them 
only,  and  a 
verdict  be  ob- 
tained, the 
Court  will  set 
it  aside,  and 
award  a  new 
trial  as  to 
bath,  notwith- 
standing the 
offence  charge 
edbemie 
which  would 
affect  them 
both  as  pait- 
ners  in  trade: 
the  costs  of 
the  trial  al- 
ready had,  to 
abide  the 
event  of  the 
second  ver- 
dict. 


The  Attobket  General  v.  Stevens  &  Frall* 

PeAKE  had  obtained  a  rule,  caliing  on  the 
Attorney  General  to  show  cause  why  the  verdict 
given  for  the  Crown,  in  this  information,  at  the 
Sittings  after  Easter  Term,  should  not  be  set  aside, 
and  a  new  trial  granted,  under  these  circumstances. 

The  affidavit  o(  Frail  stated,  that  the  defen(iapts 
were  in  partnership,  in  the  trade  of  wine  merchants, . 
at  Rochester ;  that  Stephens  was  very  old  and  in<- 
firm,  and  left  the  entire  management  of  the  busi- 
ness to  Prall  y  and  that  a.  joint  information  was 
filed  against  them  on  a  charge  of  mixing  Cape  with 
other  wine,  and  for  smuggling  brandy.  They 
were  both  served  with  subpoenas^  to  which  they  ap- 
peared and  pleaded^  each  by  a  diflPer^nt  solicitor  4]|d 
clerk  in  Court;  that  being  conscious  of  not  having 
committed  any  of  the  offences  charged  against  him, 
he  had  instructed  his  attorney  to  prepare  his  de« 
fence;  that  the  information  had,  to  his  great  siir-* 
prise,  been  tried,  and  that  the  Crown  had  recovered 
a  verdict  for.^.oo,/*  in  penalties.foi:  the  S9id  offences, 

*     '  although 
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received  nvtice'Of  trial ;  thht  ^lie'ii^'{MP^itf6d  for  ArTonifrfir- 
Lis  defence,  and  that  Stevens  relying  on  him  had    Gbnxrajl, 
taken  no  stepfl  in  the  eame;  that  he^  had  hever  Stxvxns  & 
lieard  from  any  one  that  notice  of  trial  of  the  infor-     Paall. 
^natiM  bad  been  given  to  Stevens,  and  that,  for 
ivant  of  notice  being  gpven  to  the  deponent,  no 
«teps  were  taken  for  his  defence,  or  for  that  of 
Stevens. 

The  attorney,  who  acted  ior  Pratt,  also  ^wore, 

-that  after  having  procured  a  copy  of  the  informa^ 

tion,  he  never  had  notice  of  tfiy  further  proceedings  .^      I 

being  had  ih  the  cause  till  the  day  before  the  trial^  •  1  c  « 

when  he  heard  from  the  agent  of  the  attorney  of 

St^enSi  that  the  cause  was  to  be  tried  the  nelt  day; 

that  neither  he  nor  his  clerk  in  Court,  had  recmed 

notice  of  trial :  and  that  he  had  never  had  any  cpm- 

nninieatibn  with  Stevens  on  the  subject  of  the  m- 

fomation,  or  with  his  attorney  or  agent,  till  the 

day  before  the  trial ;  and  that  if  he  had  received 

due  notice  of  trial,  he  should  have  been  prepared  for 

the  defence  of  Prally  which  would  have  been  also 

the  defence  of  Stevens^  who  he  believed  had  a  good         ,  .\ 

defence. 


The  attorney  for  Stefvens  deposed,  that  he  was 
eiiqploycfd  td  appear  and  plead  for  hs  cl&nt  only, 
but  that  having  understood  that  FraWt  solicitor  was 
pre^ring  for  his  defence,-  which  would  also  be  that 
of  the  defendant  Stevens^  4ie  therefore  deemed  it 
uimeeMsny  to  take  in^  fUrther  steps  on  hii  behalf; 
and  that' when  notice  of  ttial  was  received  by  his 

Vi  agent 


'I 


1 )  lOt     I. 

1 1  1 
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^^^6.      ggent  as  attorney  of  Stewns,  he  was  not  awara 
Attornet-  that  the  defendant  PraU  had  had  no  notice. 


OXNXRAL 

Stbvbms  ft 

PftAftL. 


The  agent  pf  PralPB  attorney  swore,  that  he  ha4 
directed  his  clerk  in  Courti  to  appear  for  Proft 
which  had  been  done;  and  that  a  separate  plea  was 
afterwards  put  on  the  roll,  on  the  part  of  Pratt  i 
and  that  neither  he,  nor  his  clerk  in  Court,  had 
received  notice  of  trial,  in  the  cause. 

Dauncey  and  Clarke  now  showed  cause ;  and 
they  submitted,  that,  inasmuch  as  the  defendants 
were  partners  in  trade,  and  the  offence  charged 
affected  them  both  jointly,  which  was,  in  fact,  a 
iraud  practised  on  the  revenue,  in  the  course  of  the 
conduct  of  that  trade ;  notice  to  the  Clerk  in 
Court,  of  either,  should  be  deemed  good  notice  to 
both. 

Peake,  in  support  of  the  rule.  The  defendant 
Stevens^  had  a  very  reasonable  object  in  defending 
himself  apart  from  Prallj  that  he  might  have 
had  a  remedy  over  against  him,  if  it  had  turned  ont 
that  Prall  had,  by  his  misconduct,  led  him  into 
the  difficulty. 

The  Court  decided,  that  under  these  circum- 
stances, each  defendant  was  entitled  to  a  separate 
notice  of  trial;  and  Prall  not  having  been  served, 
they  made  the 

Rule  absolute, 
as  to  both  defendants.    Hie  costs 
of  the  formar  trial,  to  abide  the 
eveqt  of  the  verdict* 

Rex, 
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Rex,  in  aid  of  Maqnay  and  others,  v.  Williams. 


1816. 


WeAne$day, 


JLHE  circumstances  of  this  case  were  as  follows:  where  a 
Messrs.  Magnay  and  Co.  were  paper-makers  at  uTmllicdto^ 
Bledkm^  {Bucks J  i  and  Williams^  the  defendant,  » Extent  iiy 

.  .      ^        ,  .«  -     ,  »       1  1  ^      aid,  by  the 

a  Stationer,  in  Com/nil,  was  indebted  to  them  for  practice  of  the 
paper,  to  the  amount  of  1,006/.  16*.  6d.  and  on  not^^cwwiy 
bills  of  exchange  drawn  by  them,  and  accepted  by  tiiat  he  should 

,        ,^,^*  r/   havethesanc- 

tiie  cierenaanc.  tion  of  the 

revenue  soli- 
citorsy  or  of 

On  the  27th  Ma^  last,  JVilliams  was  duly  de-  ^^^^^^ 
chared  a  bankrupt^  and  the  usual  proTisionoI  assign-  revenue  ^ 
ment  executed  by  the  Commissioners.     On  the  *^'^»- 
same  iatj^Mugncttf  ated  Co.  who  were  indebted  to  ua^^'^il 
the  Crown  in  1,010/.  for  duties  of  Excise  on  paper,  J^iy  1817)  a 
made  by  them,  lodged  an  Extent  in  the  office  of  liable  to  du- ' 
the  Aeriff,  who  took  possession  of  the  defendant's  on'thet'Sd^s 
dfects  under  it.   Magnay  and  Co.  had  not  j^ven  «nadcbyhim 
any  bond  to  the  Crown.  Aom  day  to 

day,  was  en- 
titled to  an 

On  the  30th  of  May,  the  defendant  obtained  an  Extent  in  aid, 
order  nisi,  for  setting  aside  the  Extent,  and  for  an  gave  no  bond 
mwveas  numus,  on  the  ground  that  the  prosecutor  boHtu'lSot"' 
had  not  given  any  bond  to  the  CroWn,  and  was  not  to  now.  ruu 
such  a  simple  contract  debtor  to  his  Majesty  as  was  tioVof  ^lict, 
entitled  to  the  Crown  process;  and  that  the  debt  ^^  ^ 
from  Magnay  and  Co.  to  the  Crown,  had  been  laSitSto" 

lince  P^d.  *n  Extent 

^^  against  such 

persons,  im- 
mediately on  the  aitidet  being  manufiictwcd,  although  not  chaigcd  with  such 

The 


7^  fJA^ifS  in^  i^B'fexclaiiQinEii, 

^^^^'  ITie^olicitei*  General  appeared  on  beMf  of  the 

^eiie$day,  Crown,  ioid^  staled,  that  the  Extent  had  not  been 
i9thjuHe.^^  issued  by  the  SdHcltoi*  of  any  department  of  the 

Rk       revenue,  and  without  consent  of  the  Crown. 

(in  aid  of  ^.   :   ■    .. 

Ma<mva7  ... 

and  oAers)  Martin  and  GaseleCj  showed  cause, — submittingy 
Williams,  that  neither  the  coijseiit  of  the  Crown,  nor  the 
interference  of  the  revenue  solicitor^  of  oflScer  of 
any  board,  was  necessary  to  give  a  rights  to  issue 
the  process,  a  doctrine  now  efitablished  by  the  prac- 
tice which  has  prevailed  in  this  Court  for  a  series 
of  years.  Nor  can  any  disclaimer  on  the  part  of 
the  Crown  affect  the  proceeding  in  this  stagey 
that  although  no  bond  was  given  to  the  Crown 
by  the  prosecutors,  they  owed  such  a  growing  i^ebt 
to  the  revenue  as  entitled  them  to  the  pre|t)j^ive 
process,  and  the  priority  afforded  by  it.  Tli^  find-^ 
ing  by  the  inquisition,  makes  this  a  debt  of  record. 
The  case,  of  the  King  v.  BlatcJif&rd(aJ,  gqes  the 
whole  length  of  these  pn^sitions;  and  the  doctrm^ 
there  recognized  received  .the  full  approbation^  of 
the  Lord  Chancellor,  as  is  recorded  in  the  case  of 
Phillips  V.  ShawfbJ.  Nor  is  the  subseqiient 
sati^action  of  the  Crown's  debt,  any  ground  fpi;  sefr. 
ting  aside  the  Extent.  The  ^ing  .v.  JBi(fckett  (^c^. 
fi^es  tha);  point;  and,  in  fact,  ;a  Crown  debto;r.hua;ir«» 
ing  once  obtained  the  process  tq^'ec^ver  a  debt  due,, 
may,  by  the  .ultimate  e£^ct  of  it^  ^oake  use  of  .^J^ei 
Produce  to  repay  himself.      . 


(a)  8  Ves.  241.  (b)  Anstr.  i6a. 

U)  VoL  I  page  ^.  ' 


In 


In  support  of.  the  rule,.  Fwi4a9f^^^^l*)iffh  .    ^^)^    . 
wd  Brougham^  cawteoded.,ttmt  .th^dielit  Jjeing^pp^       Rex 
09  recprcU  by  th^  iuquisHion^  giving  i*  ^t^^  ^^W*  ^^    iuS^ 
a  specialty.  wa3  a  iaUacy>  a?  it  wa^^  makiog  ttie  p^.  and  od^n) 
cee^ng  itself  furnish  its  own  foundation.     Qrigi-         *^ 
nally,  the  king's  debtors  alone  were  entitled  to  the 
process,  (2  Maddox,  192,)  and  the  practice  of 
extending  its  ben^eial  effect  to  such  debtors  as 
the  present,  had  crept  into  the  Court  only  of  late 
years.     Such  modem  practice,  therefore,  ought  not 
to  be  considered  binding,  unless  sanctioned  by  the 
opinion  of  the  Court,  on  their  attention  having 
been  drawn  to  it,  by  its  being  made  the  subject  of 
litigation.  , 

[UlCHARDs,  Baron^  It  has  been  the  practice 
of  this  Court,  for  upwards  of  fifty  years,  to  issue 
Extents  in  such  cases  as  the  present.3 

In  the  case  of  the  King  v.  Wilton  (d)^  this 
Court  had  very  recently  set  aside  an  Extent,  which 
had  issued  on.  the  usual  authority  of  a  Baron,  on 
the  ground  that  the  debt  due  from  the  person  in 
whose  aid  it  was  sued  out,  was  not  such  a  debtor  to 
the  Crown  as  entitled  him  to  use  the  prerogative 
process:  that,  too,  was  the  first  instance  of  an 
Extent  being  set  aside  on  that  ground.  It  is  cer- 
tsuhly  very  difficult  to  distinguish  the  difference 
between  a  debt  due  to  the  Crown  for  duties  on  the 
pqper  made  by  a  manufacturer,  and  those  due  from 
an  innkeeper,  in  respect  of  post-horses,   stage* 

(d)  Vol.  11.  pai^  968. 

coaches, 
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1816.  ^  oddbkeisr,  ofr  any*  <rf  &e  tirtneheg  of  hb  busing, 
](2^        which  make  him,  from  time  to  thne^  a  debtor  to  i^e 
(in  aid  ot    Crown.     The  doties  deriyed  to  the  revenue  f^m 
a^^othere)   ***  exercSie  of  thebtisiiiete  of  such  a  person,  foUn 
V.         agr6wing'debt,  afi'mudi  ^  thote  lu^cruing  due  in 
Wiw^iAKs.  ujjg  present  cftde,  and  are  as  much  the  object  of  the 
attention  of  thd  officers  of  the  Crown.    That  case^ 
too;  is  a  direct  authority  fcnr  th6  bummltry  inter- 
ference of  this  Court,  where  it  is  considered  due  to 
the  subject  complaining  of  Inisapplicaiioti  of  tke 
process*    On  the  present  occasion,  no  officer  of  any 
department  of  the  revenue  has  interposed ;  and  ihe 
Crown,  by  the  mouth  of  the  Solicitor  General^  dis- 
claims all  interference.     This  is,  therefore,  merely 
an  Extent  in  aid,  without  the  sanction  of  the 
Crown's  concurrence. 

The  Solicitor  General  profesied  himself  attend- 
ing solely  for  the  purpose  of  supporting  the  interest 
of  the  Crown,  and  therefore  ccMlfined  his  at^ments 
to  the  question  of  the  subject's  right  to  the  prero- 
gative process  in  aid,  wherever  he  was  borne  but 
by  the  assent  of  any  competent  officer  of  l^e  revenue 
acting  on  behalf  of  the  Crown.  He  abstained  from 
the  merely  private  question,  but  admitted,  that  if 
the  practice  and  the  cases  were  not  conclusive  on 
the  point,  he  shotdd  have  doubted  the  right  of  an 
individual  to  acquire  a  title  td  the  process  by  his 
own  independent  act^  convertitig  his  simple  coiitract 
debt  into  a  debt  of  record. 

Cur.  adv.  vulL 

Thomson, 


TooypOKi  QutfBarQih  wm  delifored  the  judg*       >8i& 
iseot  of  the  CQurt.   .  Wedn^tdt^, 

Sd  July, 

Haying  stated  tlie.circumati^iioes  an4  questiop  of       Rn 
the  ca9e>  his  Lordship  observed,  th«t  makers  of   ^^^^Ja? 
paper,  who  were  sulg^  to  certain  duties  of  Excite^  and  othen) 
were  in  the  daily  habit  of  incurring  ddbta  to  the  ^    ^ 
Crown»  on  paper  manufactured  by  them,  and  were,  -  * 

therefore,  thraus^vesi  ootistantly  liable  to  the  pro- 
ceaa  oC  Extmt  at  the  suit  of  the  Crown, 

Vdien  the  E^nt  in  the  present  caae  issaed,  the 
peiseiMS  in  whose  aid  it  was  employed,  are  stated  by 
the  affidavit  to  have  been  actually  indebted  to  the 
Crown  in  upwards  of  1,000/.  for  duties.  In  such 
cases,  tlie  Excise  may  issue  Extents,  although  the 
duties,  not  having  been  charged  with  the  Excise, 
arp  ,Q^^l^i|k  pfOfp^t  It  is  enov^  if  they  are  due, 
whicb.they  are  by^  t^e  opurse  of  trade,  as  soon  as  the 
paper  is  nuumibctuired* 

We  were  referred  to  the  case  of  the  King  v. 
^f/^a9ft— Xhsit  Was.  certainly  a  most  extraordinary 
csae,  ThjQ. person  suing  out  that  Extent  in. aid, 
mnA  UjBtdei:  the  niecessifey  pf  eking  it  out,  by  adding 
d«ibts  caused  by  his.  own  neglect,  in  paying  his 
incjotie  Ua.  and  assessed  taxes;  and  there  was.  no 
instfoipe  to  be.  fqund,  afVer.  seaich^  of  any  Extent 
hanog.  ever,  b^ofe  been  granted  under  similar 
circumstanras. 

The  present  4»se,  on  the  contrary,  stands  on  a 
v«7  different  footing.     Here  there  was  a  bonAJide 

debt 
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debt  awing  to  the  Cnum,  for  duties  of  Bxdie,  ac- 

r'bx       cniing  due  from  day  to  day.     The  Extent  was 

(in  aid  of   therefore  founded  on  the  most  usual  and  common 

and  othen)   grounds;  and  it  is  one  of  those  cases  wherein  the 

V.         Court  hare  always  held,  that  the  prosecutor  of  the 

Extent  is  entitled  to  the  advantage  of  this  more 

i^peedy  remedy. 

. .  Whatever  regulations,  therefore,  it  may  be  here^ 
after,  on  consideration,  thought  proper  to  maloe, 
with  regard  to  the  issuing  Extents  in  aid,  will  be 
matter  of  Aiture  deliberation.  At  presoit,  we  ai^ 
of  opinion  that  this  Extent  has  been  properly 
i«raed.i 

Rule  discharged.* 

*  The  Act  of  Parliament  wlaeh  has  reeently 
passed,  <'  to  regulate  the  ksoing  of  Extents  in  aid^" 
(57  Geo.  Ill,  ch.  117,  see.  4.)  has  now  taken  away 
from  debtors  of  this  description,  tibe  power  ^  re- 
sorting to  the  prerogative  process. 


Extcnttinaid      It  is  by  that  seetkm  enacted,  **  That  from  and 

!UCd 

Dpie 
ebt- 


Tt  Ly'dm^  '*  after  tbe  punog  of  thic  Act  it  «1mU  not  be  lawfoi 


except  in  cer 
tain  (uses. 


^"t^thc*^'  "  ^^^  ™y  person  or  posons,  companies  or  societies  of 
CroMi ,  Sec.  ^'  persons,  corporate  or  not  oorporate,  who  shall  or 
'*  may  be  indebted  to  his  Majetfy  by  siaaplecoiilsrBet 
*'  only;  nor  for  any  such  persan  or  pexionsj  com- 
^'  panics  or  societies,  who  shall or^ay  b» ipAabted  to 
"  bis  Majesty  by  bond  fw  answering  aeoo«tm|§far, 
''  and  paying  any  particular  duty  or  duties,  or  sum 
*^  or  sumsof  numey,  whidi shall  srae  or  beoomedae 
vo  ;  i>ayable  to  his  Miqaity  from  sbrii  pensn  or 


TBHriTTTEBM^   5^  0£0«  III.  8l 

<^  and  ^  respect  and  in  the  ooune  of  his  or  theer        Rsx 
<'pKitieiilarti«de%in^afiM«oim^  Ma^a^ 

'^  nenes^  or  ealUngs ;  nor  fiir  any  sub'distributor  and  othen) 
"  of  stmps  ¥^  shall  have  given  bond  to  his  Ma-  *- 
<<  jesty;  nor  for  any*  person  who  shall  have  given 
'*  bcHid  to  his  Majesty,  either  jointly  or  sepaiately, 
<*  as  a  surety  only,  for  some  other  debtor  to  his 
^*  Majesty,  until  such  surety  shall  have  made  proof 
^  of  a  demand  having  been  made  upon  him  on  be- 
"  half  of  his  Majesty,  in  consequence  of  the  non- 
"  performance  of  the  conditions  of  the  bond  by  the 
"  principal,  and  then  only  to  the  amount  of  the 
'*  said  demand ;  to  sue  out  and  prosecute  any  Ex- 
**  tent  or  Extents  in  aid,  by  reason  or  on  account 
"  of  any  such  debt  or  debts  to  his  Majesty  re- 
^^-apeel&vdy,  for  the  recovery  of  any  debt  or  debts 
*^  dne  to  sttofa  persod^  or  persons,  companies  or 
^  sooietiea,  or  to  suclt  sub-distributor  of  stamps  or 
^  surety  as  aforesaid;  and  that^  and  every  com- 
''^  mission  and  commmonsto  find  debts,  Extent 
"  and  Extents  in  aid,  and  other  proceedings  which 
'*  shall  be  so  issued  or  instituted  at  the  instance  of 
'^or  for  silch  ^ple  contfact  or  bond  debtor  or 
**  debtors  re^eoCf^dy,  and  aU  proceedings  there- 
**  upon,  shall'^be  QuH  and  void  :  Provided  always^ 
'*  that  noAing  heteiii  contained  shall  extend  or  be 
^*  consfihied;to  ifttend  to  preclude  or  prevent  any 
"'j^«wA»  -liiie^lHiall  or  may  become  debtor  or 
^  ddMM  1^  Im  Mitjesty  by  simple  contract  only, 
*by  tlw  collection  or  receipt  of  any  money  arising 
**  from  bis  Majesty's  revenue  for  his  Majesty's  use, 
^  from  ^plying  for  aild  suing  out  any  commission 
'  *V^.  in.  G  or 
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<<  or  commissions^  Extent  or  Extents  in  aid,  in  case 
**  one  or  more  of  such  persons  ^all  be  bound  to 
*'  his  Majesty  by  bond  or  ^ecialty  of  record  in  the 
*^  said  Court  of  Exchequer^  for  aiis??ering,  secomig, 
"  paying  over,  or  accounting  for  to  his  Majesty,  the 
**  particular  duties  or  sums  of  money  which  shall 
*'  constitute  the  debt  that  may  be  so  then  due  from 
^*  such  person  or  persons  to  his  Majesty;  any  thing 
"  herein-befbre  contained  to  the' contrary  notwith- 
^  standing. 


Extent  in  aid 
not  to  issue 
on  bonds  for 
the  payment 
of  duties 
against  any 
corporate 
body,  &c. 


^*  V.  Provided  nevertheless,  and  be  it  further 
enacted,  that  no  Extent  in  aid  shall  be  issued  on 
any  bond  given  by  any  person  or  persons  as  a 
surety  or  sureties  for  the  paying  or  accounting 
for  atty  duties  which  may  become  due  to  his 
M^^sty  from  any  body  or  society,  whether  in- 
corporated or  otherwise,  currying  on  the  business 
of  insurance  against  any  risques  either  of  fire  or 
of  any  other  kind  whatever.*' 


END   dF  TRINITY   TERM* 
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56  Gao.  UI. 
OKAY'S   INN   HALL. 


mstfsamx 


Tatlor  and  others  v.  Obee. — (By  Bill  (rf*  „  ^ 

Reriror.)  *'''' 


irUJitiy. 

This  blU  was  originally  filed  in  Michaelmas  The  Court 
Term  1809,  for  relief  fi-om  a  contract  for  the  sale  r?in"^«c?* 
of  certain  leaseliold  premises,  entered  into  and  exe-  where  there 
cuted  in  Fehnmry  1803,  on  tlie  alleged  grounds  have  been 
ofinadequacy  of  price, — advantage  taken  of  tlie  age  ^^^^ll^. 
and  infirmities  of  the  vendor,  and  confidence  re-  "deration,  at 
posed  by  her  in  the  purchaser, — and  of  interruption  more  than 
in  the  enjoyment  of  the  consideration.  ^iwri^^TsMt 

of  the  deedy 

The  bill  charged,  in  effect,  that  the  (original)  thc^Iwide- 
plaintiff,  who  was  a  widow  of  an  advanced  age,  5P*f  y*  *"^ 
navmg,  on  the  death  of  her  husband,  become  pos-  chaser  had 
sessed  of  the  premises  in  question,   (a  house  in  thevaiue^f^ 

the  subject 
matter,  and  was  in  the  confidence  of  the  Tendor,  and  ought  therefore  to  have 
protected  her  by  his  adrice  from  imposition,  rather  than  hare  misled  her  for  his 
own  adrantage. 

Depontions  in  a  crou  cause,  taken  after  publication  of  those  in  the  principal 
cause,  not  admissible  in  evidence  on  the  hearing  of  the  latter. 

A  defendant  will  not  be  permitted  to  take  his  answer  off  the  file  for  the  purpose 
«f  comctiiga  jniftilke:  the  course  is,  to  file  a  mpplesnental  taswer. 

G  2  Weymouth 
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^^^^'  ,  W&fmouth  Street  J  J  had  been  preyailed  an  by  the 
Taylor  defendant,  ifbo  was  an  experienced  builder,  and 
and  others  then  much  in  her  confideQce,  as  the  friend  of  her 
Obex,  late.husband^  to  sell  them  to  him,  in  consideratioii 
of  his  allowing  her  to  retain  for  her  own  use  two 
rooms  on  the  first  floor  of  the  house,  and  a  coal-cellar, 
and  paying  her  an  annuity  of  50/.  a  year  for  her 
life.  The  ground  rent  (8/0»  the  property-tax 
(amounting  to  4/.  o^,  Ad'\  ^^^  ^^  interest  ac* 
cruing,  due  on  a  mortgage  debt  of  330  A  ontlie 
premises,  were  to  be  paid  by  the  plaintiff  up  to  die 
time  of  her  death;  and  on  those  terma  she  executed 
an  assignment  of  the  lease  (prepared  by  the  de- 
fendant's attorney)  on  the  26th  March  1803,  and 
gave  hmi  possession  firpm  thfit  tjme.  The  bill  then 
chaiged  that  the  premises  were  in  fact  worth  ^50  L ; 
and  that  the  defendant  had  made  great  profits  by 
letting  the  rooms  to  lodgers.  It  also  charged  the 
defendant's  disturbing  the  plaintiff  and  her  servant 
in  the  quiet  enjoyment  of  the  rooms  occupied  by  her 
under  the  agreement; — prayed  that  the  indrature 
of  assignment  might  be  delivered  up  to  be  can- 
celled;— ^and  that  defendant  should  be  ordered  to 
give  up  the  possession  of  the  house,  and  account  for 
the  intermediate  rents  and  profits;  and  to  pay  to 
plaintiff  what  should  be  found  to  be  due  to  her 
from  him,  after  deducting  the  sums  paid  to  her. 

The  answer  alleged^  that  at  the  time  the  defend- 
ant agreed  to  purchase  the  house,  the  plaintiff  had 
actually  engaged  to  sell  it  toanother  person,  for  an  an- 
nuity of  45  /•  a  year,  and  had  taken  a  guinea  in  earnest 
of  the  baigain  ^ — that  the  plaintiff  acted  in  the  busi- 
ness by  the  advice  of  her  own  attorney,  who  inspected 

the 


SITTINGS  AFTER  TMNITY  TERM,  56  GEO.  III.  85 

the  deed  of  assignment,  and  suggested  an  alteration.  >     ^^^^'   . 
to  her  advantage,  whidi  was  afterwards  introduced     Tatlor 
in  the  margin  of  the  deed;  that  in  case  of  her    aadothcw 
giving  up  the  rooms,  for  the  purpose  of  leaving       Ob». 
town,  the  defendant  was  to  aUow  her  10/.  a  year 
more,  which  was  acceded  to; — denied  taking  any 
mifair  advantage,  and  distui^nng  the  plaintiff  in  the 
occiq^ion  of  the  rooms. 

Tlie  answer  also  stated,  that  since  the  execution 
of  the  assignment,  the  defendant  had  laid  out  350 1 
on  the  premises  in  repairs;  and  had  also  furnished 
the  several  apartments  of  the  house,  which  had  in- 
creased their  value  to  let ;  and  insisted  that  tiie 
condderaftion  pud  to  the  plaintiff  was  the  fair  and 
fi^  value. 

\Th0  defendant,  in  several  places  in  his  answer, 
relative  tb  the  value  of  the  premises,  (which  he 
stated  to  be  worth  more,  to  be  sold,  than  the  sum 
of  450 A,)  had  omitted  to  alter  the  words  '*  sub^ 
••  ject  to  the  said  mortgage,'*  for  the  words  "  free 
"  of  the  said  mortgage  incumbrance.  *' 

Therefore,  an  application  was  made  to  the  Court, 
for  penniBsion  to  take  the  answer  off  the  file,  that 
it  nnght  be  amended  in  that  respect,  on  an  affidavit 
that  it  was  merely  an  error  in  the  engrossment. 

But  the  Court  refused  to. permit  it;  saying,  that 
Ike  only  mode  by  which  that  could  be  done,  con- 
sistent with  the  practice,  was  by  filing  a  supple- 
mental answer^  for  the  purpoae  of  correcting  the 
inistika.3 

G3  The 
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1816^  The  mortgagee  having  given  notice  to  the  plain* 

Taylor     tiff  ^  P*y  th^  mortgage  money,  the  defendant  paid 

and  others    ^q/.  to  the  mortgagee  on  account;  but  afterwards 

OflM.       t^®  plaintiff  paid  off  the  mortgage  entirely,  and  took 

an  assignment,  and  the  mortgagee  afterwards  paid 

back  the  40/.  to  the  defendant.     The  legal  estate 

becoming  thereby  vested  in  the  plaintiff,  she  broi^ht 

an  ejectment  against  the  defendant  to  recover  the 

possession ;  and  then  the  defendant  filed  a  cross 

bill  against  the  plaintiif,  and  obtained  an  injunction, 

on  the  merits  confessed  in  the  answer,  to  restrain 

the  proceedings  at  law,  on  the  terms  of  bringing 

the  mortgage-money  into  Court,  and  paying  the 

interest  to  the  defendant. 

On  the  part  of  the  plaintiff,  three  witnesses, 
two  surveyors  and  a  builder,  deposed,  that  the 
premises  were  worth,  to  be  let,  70  /•  a  year,  or  to 
be  sold,  about  850  <U 

The  defendant  examined  no  witnesses, 

Martin  and  Richards^  for  the  plaintiff,  rested 
their  case  on  the  ground  of  gross  inadequacy  of 
price  paid  for  the  purchase,  under  circumstances 
which  gave  the  defendant  a  great  advantage  over 
the  feeble  state  of  mind  of  the  widow; — from  the 
confidence  she  necessarily  reposed  in  him,  so  re- 
cently on  the  death  of  her  husband,  whose  intimate 
friend  he  was; — and  the  deed  being  prepared  by  the 
defendant's  own  solicitor  all :  which  was  sufficient 
evidence  of  fraud.  The  defendant  had  been  con- 
sulted by  her,  and  was  bound  to  make  a  true  repre- 

s  sentation 
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of  the  value  of  the  property;  and  he       ^^^6, 
JM  gone  into  no  evidence  to  prove  it  true.     The     Taylor 
inadequacy  of  price,  in  this  caae,  is  evidence  of  an    ^^  ^^^^^ 
undue  advantage  having  been  tdken,  amounting  to      om 
£raud*    That  is  the  doctrine  of  Lord  Thurlow^  as 
spears  from  the  case  of  Heathcote  v.  Paignon  (aX 
It  is  recognised  also  in  Underhill  v.  Harwood(b)^ 
where  it  was  held,  that  if  from  the  inadequacy  the 
Court  was  satisfied  that  there  must  have  been  impo- 
dtioQ,  it  would  interfere.    In  Twiskton  v.  Griffith 
fc)y  also,  a  conveyance  was  set  aside  for  inadequacy 
of  consideratioiu     In  this  case,  the  inadequacy  was 
enormous;  and  no  security  was  given  for  the  an* 
nuity,  but  on  the  premises  sold. 

Datmcetf  and  Pepys  for  the  defendant. 

The  depositions  in  the  cross  cause  being*  offered 
in  evidence  for  the  defendant,  the  plaintifiPs  counsel 
objected  to  their  admission;  an  application  having 
been  made  to  the  Court  for  the  purpose  of  getting 
an  order  that  they  might  be  read  on  the  hearing, 
which  was  refused ;  submitting  that  there  was  no 
ground  for  the  indulgence;  and  that  it  was  not 
sworn  that  the  defendant  had  no  opportunity  of, 
or  was  by  any  means  prevented  from,  examining 
the  witnesses  before.  The  attempt  to  introduce  the 
evidence  now,  was  resisted  on  nearly  the  same' 
grounds  as  the  motion  which  was  made  in  term  for 
the  order  fd). 

fa)  a  Bro.  175.  (b)  10  Ves.  1209. 

Cc)  1  P.  W.  311.  C^J  Vide  ante,  page  fl6. 

•  Hey  had  giyen  previous  notice  of  their  intention  to 
do  80. 

G  4  Thomson, 
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1816.  Thomson,  Chief  Baron.    It  was  the  defendant's 

Taylor     own  fault  that  his  witnesses  were  not  examined. 
and  others    The  points  are  certainly  the  same  in  both  causes: 
Obe£.      ^^^  ^^  ^^  incumbent  on  the  defendant  (who  had 
repeated  opportunities,  for  the  publication  was  fre* 
quently  enlarged,  which  must  have  been  on  a  repre- 
sentation that  he  had  witnesses  to  examine)  to  have 
V  examined  his  witnesses  in  this  cause.     The  general 
rule  is  of  more  importance  than  this  particular  case; 
otherwise,  parties  would  continually  lay  by  till  the 
plaintiff  had  finished  the  examination  of  his  wit- 
nesses; and  it  would  be  mischievous  to  permit 
depositions  to  be  used  at  any  distance  of  time.    J 
regret  that  we  should  shut  out  any  evidence;  but 
the  general  rule  cannot  be  relaxed, 

Gbaham,  Baron.  I  was  shaken  by  the  argu* 
ment  of  the  Court,  being  driven  to  decide  ex  parte  \ 
but  the  rules  of  proceeding  cannot  be  departed  from. 
Publication  of  the  depositions,  taken  on  the  part  of 
the  plaintiff  in  this  cause,  had  passed ;  and  therefore, 
though  the  cross  cause  certainly  brings  on  the  same 
point,  the  depositions  taken  in  it  cannot  now  be 
received.  A  motion  was  made  in  the  term  to  be 
permitted  to  do  this,  which  failed,  and  properly. 

Wood,  Baron^  of  the  same  opinion. 

KiCHARDS,  Baron.  The  nature  of  these  examina«- 
tions  is  the  ground  of  the  rule,  the  depositions  in 
answer  to  the  interrogatories  being  reduced  to 
writing.  It  is  not  even  argued,  that  if  an  applica- 
tion  had  been  made  to  examine  witnesses  in  this 


SITTINGS  AFTEK  TRINITT  TRKM,  $6  GEO.  III.  89 

cause,  (m  the  present  state  of  the  proceedings,)  it       ^8i6, 
ecmld  have  been  granted;  and  yet  to  permit  these     Taylor 
depositions  to  be  read,  would  be  doing,  perohUquum^    ^^  othen 
the  same  thing,  in  efibct.     It  is  enough  to  refuse      qbsb. 
the  admission  of  these  depositions;  that  those  pub- 
lished in  this  cause  might  have  been  known  at  the 
time  wh^i  those  were  taken ;  not  that  there  can  be 
«ny  suspicion,  in  this  instance,  that  they  were,  for 
the  defendant's  solicitors  are  very  honourable  men. 
We  must,  however,  adhere  to  the  general  rule. 

The  depositions  were  rejected. 

It  was  then  contended,  that  it  has  been  long  set- 
tled by  all  the  cases  on  that  point  (fj,  to  be  a  rule, 
that  inadequacy  of  price  is  no  ground  for  the  in- 
terference of  a  Court  of  Equity,  to  set  aside  a 
contract;  but  in  this  case,  the  evidence  of  value 
was  partioularly  inconcluttve,  and  by  no  means  such 
^  to  justify  the  interference  of  the  Court.  The 
date  4>f  the  applicati(m  for  relief,  by  the  bill, 
amounts  to  a  period  of  seven  years  after  the  contract. 
There  was  an  attorney  actually  employed  on  the 
part  of  the  plaintiiF,  who  took  an  active  part  on  her 
behalf.  No  incompetency  to  manage  her  affidrs 
has  been  proved  by  the  plaintiff,  or  of  undue  ad- 
vantage taken  by  the  defendant  in  any  respect. 

Martin,  in  reply,  adverted  to  the  recency  of  the 
transaction  after  the  death  of  the  plaintiff's  hus- 

(fj  HeathcoU  v.  Po^fipn,  a  Brow  175;  Peacock  r.  Evansy 
16  Ves.  51a ;  Gowland  r.  De  Furia^  ij  Vet.  ao ;  JVnitm  v. 
Jtuiselly  3  Ves.  &  B.  187. 

band} 
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^  ^^^^'  .  band;  the  defendant's  habits  of  confidence  with 
Tai;lor    her;  her  age  and  ignorance,  and  his  experience 

Md  oibhen  |«d^skill  in  the  subject  matter ;— every  thing  enuu 
Obxm.  nating  from  her  to  him,  and  no  mutuality  of 
adirantage  proceeding  from  him; — and  that  no 
bounty  was  even  hinted  at  as  being  intended  by 
her.  With  respect  to  the  argument  raised,  from 
the  lapse  of  time  between  the  transaction  and  the 
filing  of  this  bill,  he  cited  Pickett  ▼.  Lo'ggonfgJ^ 
where  the  suit  for  rescinding  the  contract  was  net 
instituted  till  twelve  years  afterwards. 

Thomson,  Chief  Baron.     It  appears  to  me, 
that  the  circumstances  of  this  case  authorize  the 
Court  to  interfere.     The  defendant  was  a  builder 
by  trade,  and  therefore  must  have  been  particularly 
conversant  in  the  value  of  the  premises  purchased 
by  him  of  the  plaintiff.     He  had  been  in  habits  of 
intimacy  vrith  her  deceased  husband;  and,  there- 
fore, she  was  entitled  to  expect,. that  if  she  con- 
sulted him  on  the  subject  of  a  sale  of  her  property, 
he  would  advise  her  for  her  adrantage.     The 
parties  being  in  this  situation,  a  bargain  is  con- 
cluded between  them  for  the  piu^hase  of  these 
premises,  without  the  intervention  of  a  third  per- 
son; and  the  contract  is  made  and  executed  on 
the  23d  March,  not  more  than  a  month  after  the 
decease  of  the  plaintiff's  l^usband.     It  is  true,  she 
had  the  deed  of  assignment  laid  before  her  attor- 
ney, Mr.  Hall;  but  it  does  not  appear  that  he  was 

fgJ  H  Vcs.  215. 

consulted 
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GODiulted  aa  to  the  propriety  of  the  boi^gaia;  and  it  >^^ 
is  therefore  probaUe,  that  the  deed  waa  submitted  tatiou 
to  him  merely  for  the  purpose  of  aacertaini]]^  that  and  ochen 
it  waa  rightly  drawn^  and  technically  proper.  It  ^^^ 
is  true,  he  introduces  a  provision  for  paying  her 
loA  a  year  more,  in  ease  of  her  giving  up  her 
apartments  in  the  house ;  and  she  receiYes  the  aur 
noity  granted  in  ednsideration  of  the  assigmnent^ 
till  her  death,  as  Taylw  does  afterwards;  but  that 
annuity  is  not  otherwise  secured,  than  by  way  of 
mortgage  on  the  premises  sold,  which  it  a{^)ears 
was  let  annually  for  much  more  than  enough  to 
pay  it;  and  after  her  death,  the  whole  interest  in 
the  lease,  which  was  for  seventy-one  years,  was  to 
become  the  defendant's  property,  which  is  sworn 
to  be  worth  75o2.  or  8oo/.  Then  out  of  the  an- 
nuity, the  was  to  pay  the  ground-rent,  the  interest 
<m  the  mortgage  debt,  and  the  property-tax,  leavmg 
her  only  about  20  ^  a  year.  Is  not  such  a  conoide- 
ration  enough  to  startle  one?  It  is  really  giving 
nothing  at  all,  and  hardly  deserves  the  ivmie  of  a 
consideration.  This  is  not  such  a  contract  aa  can 
be  permitted  to  stand. 

Graham,  Baron.  I  entirely  agree.  The  situ- 
ation of  the  parties  imposed  on  the  defendant  an 
obligation  to  protect  the  plaintiff's  interest;  axid 
he,  on  the  contrary,  takes  an  unfair  advantage  of 
that  situation,  and  that  in  a  very  short  period  after 
her  husband's  death.  Mr.  Hallj  indeed,  appears 
to  have  been  consulted  a^  to  the  deed  of  assign- 
ment; but  had  he  been  called  on  to  investigate  the 
terms  of  the  contract,  he  must  have  been  startled. 

The 
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1816^       The  house  sold  was  capable  rf  produciiig  a  rent  of 
Taylor     7^'*  ^  7®^*  ^^^  *^®  defendant's  schedule  shows 
and  others    that  he  received  86/.     The  rooms  were  furnished, 
Ob£2.      ^^  ^  ^™^  ^^  ^^  could  not  have  amounted  to  such 
a  diffirence  J  and  becdde  that,  the  plaintiff  occu- 
pied part  of  the  house  himself.    He  appears  to  have 
Ittd  s  clear  profit  of  56/.  per  annum.     Can  it  be 
mi  that  here  was  no  inadequacy  of  price?    The 
pbiotiff,  besides,  was  to  pay  all  Uie  incumbrances ; 
and  the  consideration  was  secured  on  the  premises 
thttisrives.     She  was  induced,    therefore,   as  it 
seems'to  me^  to  part  with  her  property  without  any 
conaiderafekm  at  all. 

Wood,  Baron^  of  the  same  opinion.  I  i^pnee 
that  aiere  inadequacy  of  price  is  not  a  sufficient 
ground  for  setting  aside  a  contract.  That  thie  eon« 
aidbration,  in  this  case;  was  greatly  inadequate, 
there  can  be  no  doubt ;  but  that  is  not  aione  the 
ground  I  proceed  on  in  giving  my  opinion  that 
the  plaintiff  is  entitled  to  the  relief  prayed.  My 
opinion  is  founded  on  the  circumstances  of  the  de- 
fendant's having  been  consulted  by  the  plaintiff, — 
his  being  her  confidential  friend, — his  knowing 
the  tnie  value  of  the  premises, — and  his  having, 
under  those  circumstances,  induced  her  to  enter 
into  a  contract,  which  was  at  once  advantageous  to 
himself  and  ii^jurious  to  her;  and,  therefore,  I 
think  that  it  should  be  set  aside. 

Richards,  Baron.  The  relative  situation  of 
these  parties,  appears  to  me  to  be  sufficient  ground 
for  avoiding  this  contract  made  between  them.  The 

plaintifi^s 
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plaintiff's  confidence  in  the  defendant,  entitled  her       ^^'^*    , 
to  Jus  best  counseL     It  is  true,  that  there  is  no     Taylor 
evidence  of  her  having  actually  consulted  him  as  to    ■"*  ®*®" 
the  sale  of  these  premises  j  but  there  is  enough  b^      Obks, 
fore  the  Court  to  enable  us  to  say»  that  it  must  be 
so.  understood.     Any  one  possessing  the  confidence 
of  a  party,  must  be  regarded  as  in  the  situation  of  ^ 

attorney  of  that  party,  and  should  not  be  aUowed 
to  take  advantage  of  that  situation.  This  defen- 
dant, it  appears,  has  done  so,  and  that  immediately 
after  the  death  of  her  husband.  If  the  plaintiff 
had  died  in  a  montii  after  the  bargain  was  oon*  * 
eluded,  the  defendant  would  not  have  paid  her  a 
shilling  consideration;  though,  had  she  lived  much 
longer  than  she  did,  the  consideration  would  have 
been  totally  inadequate.  When  we  take  into  the 
account  the  charges  to  be  satisfied  by  the  plaintifl^ 
out  of  the  annuity  proposed  to  be  paid  her,  we  must 
be  struck  with  the  unfairness  of  the  transaction. 

Tlie  acquiescence,  for  however  long  a  time,  I 
consider  as  nothing. 

Decree.— ^The  deed  to  be  delivered  up 
to  be  cancelled.  Reference  to  De- 
puty Remembrancer,  to  take  account 
of  rents  received,  and  money  laid  out 
in  repair8.--Cost8  reserved. 


The 
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181^.  The  King  r.  Flaw. 


itOthJuly. 

The  capiat  iHIS  was  a  oiotlon  for  a  rule  to  show  cause  why 
iSofExSnt  *^e  Extent  in  aid  should  not  be  set  aside;  and  that 
is  not  usually  the  defendant,  whose  person  had  been  taken,  might 
where  there     be  discharged  out  of  custody  i  and  for  an  amoveas 

sufficient  to 

debt,  the^  The  Only  point  in  this  case  worth  notice,  since 

Court  seemed  j^^  \^^^  statute  ^fl  J,  relates  to  the  discharge  of  the 

disposed  to        ,   ^      -       ^  * 

order  the  dis-  defendant  s  person. 

charge  of  a 
defendant 

taken  under  l)auncey  Stated,  that  the  olject  of  the  applica- 
ing  security  tion  was,  that  the  defendant  might  be  enlarged, 
ancc^t^thT'^"  for  the  purpose  of  going  abroad  to  collect  his  debts; 
return  of  the  that  application  had  been  made  to  the  prosecutor 
of  the  Extent  for  that  purpose,  in  vain ;  and  that 
sufficient  property  of  the  defendant's  had  been 
seized  to  satisfy  the  debt. 

Roupell  appeared  for  the  prosecutor  of  the 
Extent. 

Thomson,  Chief  Baron.  It  is  certainly  a  most 
unusual  thing,  in  such  a  case  as  this,  to  take  a 
defendant's  person,  even  where  the  Extent  is,  in 
fact,  at  the  suit  of  the  Crown. 

(a)  s^  Geo.  III.  ch.  117. 

Graham^ 


writ. 


PtAW. 
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GBJLUAUy  Baron,   If  there  be  reasonable  groand       ^^i^- 
to  satisfy  the  Court,  that  enough  ^  the  defendant's    xke  Kiho 
propaiy  have  been  seized  to  cover  the  debt,  I  think      ^  «• 
Aat  the  person  should  be  i^leased.   Originally,  the 
capias  clause  was  only  inserted  in  the  case  of  the 
Crown  ;  and  the  Court  has  a  discretion  in  award- 
ii^  either  estendi  facias^  or  capias  €OrpMy  as  It 
may  aee  fit.     I  should  be  inclined  to  favour  this 
loMion,  for  it  is  <?ertainly  a  hard  case« 

Wood,  Bcarmi.  I,  for  one,  should  certainly 
ard^  that  danse  to  be  strudk  out.  If  the  de- 
fendant give  security  for  his  appetunmce  at  the 
retora  of  tiie  writ,  he  ought  to  be  enlarged  :  idiat 
aiore  can  any  one  require  P 

The  Court  ultimately  recommended  an  am^ge- 
ment  between  the  parties. 


The  statute  above  alUided  to  has  the  following 
provision  for  the  relief  of  persons  in  custody  under 
Extents  in  aid : 

By  Sect.  VI.  it  is  enacted,  "  That  it  shall  and  Persons  im- 
"  «ay  be  lawful  for  any  person  or  persons  who  may  5^  any  i^u 
"  now  or  shall  hereafter  be  imprisoned  under  or  by  Sf  f*'!f'-*"-j 
**  virtue  of  any  writ  of  capias  in  any  Extent  or  may  apply  to 
**  Extents  in  aid,  to  aj^y  to  the  Barons  of  his  ExchMuerfbr 
''U^e^f^  Court  of  Exchequer  in  England  or  JlJ'^"' 
**  Scotland,  er  to  any  Baron  of  the  same  Court  in 
*'  vacation,  for  his,  her,  or  their  discharge,  giving 
"  on^  month's  prchnous  notice  in  writing  to  the  per- 
"  son  or  persons  to  whom  he,  she,  or  they  owed  the 

<«  debt 
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debt  or  suij^  or  suins  of  money  for  which  he,  sh^^ 
or  they^s'brW  "^o  imprisoned,  at  the  time  such 
debt  was  seized  under  such  Extent  in  aid,  of  his, 
her,  or  their  intention  to  make  such  application, 
and  8tati<ig  in  such  notice  the  ground  of  such 
application,  and  an  enumeration  and  description 
of  all  and  every  the  property,  debts,  and  e£^ts 
whatsoever  of  such  person  or  persons  in  his,  her, 
or  theu:  own  possession  or  power,  or  in  the  posses- 
sion or  power  of  any  other  person  or  persons  for 
his,  her,  or  their  use ;  and  for  the  said  Court,  or 
any  such  Baron  in  vacation  to  whom  such  appli- 
cation shall  be  made^  to  order  such  person  or 
persons  to  be  brought  before  them  or  him  to  be 
examined  upon  oath  touching  and  concemmg  his, 
her,  or  their  property  and  effects,  and  if  such 
person  or  persons  respectively  shall,  upon  siich 
examination,  make  a  full  disclosure  of  all  his,  her, 
or  their  property  and  effects,  to  the  satisfaction 
of  the  said  Court  or  Baron,  or  it  shall  otherwise 
appear  reasonable  and  proper  to  such  Court  or 
Baron  that  such  person  or  persons  should  be  no 
longer  imprisoned  under  such  writ,  for  such  Court 
or  Baron  to  order  a  writ  of  supersedeas  quoad 
corpus  to  be  issued  out  of  the  said  Court  for  the 
liberation  of  such  person  or  persons  from  such 
imprisonment:  provided  always,  that  no  such 
liberation  as  aforesaid  shall  be  held  or  deemed  to 
satisfy  or  supersede  such  Extent  in  aid  or  any 
proceedmgs  thereon,  except  as  to  such  imprison- 
ment as  aforesaid,  or  the  debt  or  debts  seized 
under  and  by  virtue  thereof,  and  for  which  such 
person  or  persons  shall  be  so  imprisoned/* 


the 


SITTINGS  AFTER  TRINITY  TERM,  56  GEO*  III.  §7 

The  Attorney  General  v.  Norstedt,  (claiming  .    '^^^'    . 

the  Ship  Triton.)  Uimda^/oo^/z 

The  great  and  important  question  which  arose  a  judicial  saio 
in  this  novel  case,  was,  whether,  after  the  public  foun^  It^lca 
"Sale,  by  oommisiiion,  of  a  ship  derelict^  under  a  and  brought 
r^okr  judicial  sentence  of  the  Instance  Court  of  dmiKt^undor 
Admicalty,  she  still  remained  liable  to  be  seized  f»o;<*«^of 

^  i-i-i  the  Instance 

by  the  officers  of  the  Customs,  while  m  the  pos-  Court  of  the 

session  of  a  bond  fide  purchaser  under  that  »de,  the  ^an  of  the 

as  haTing  become  forfeited  to  the  Crown,  for  an  •?'y^  *"^ 

onfence  against  the  revenue  laws,  (39  Geo.  IIL  (without 

c  59-)  proved  to  have  been  committed  before  such  ava^hw" 

sentence  and  sale;  or,  whether  the  previous  forfei-  against  the 

\.  Crown  8  right 

ture  was  not  puiged  by  the  proceedings  and  sale,  of  seizure  for 
and  the.right  of  seizure  for  ever  lost  to  the  Crown,    foi^^iiEirie'  in- 

currcd  by  the 

The  material  facts  of  this  case,  as  they  appeared  b^en  guilty  of 
on  the  trial  of  the  information,  and  req)ected  the  £1,^^^*^!^,^ 
question  before  the  Court,  were,  that  the  ship  had  the  revenue 
unquestionably  incurred  a  forfeiture  in  the  month  though^the 
iff  October  1813,  (whilst  she  was  the  property  of  ^^7^"^%^ 
Messrs.  Eberstem  and  Co.  of  Nordkoping^  in  The  pr^^eeS-  ^ 

ine  in  the 
Admiralty  Court,  other  than  by  the   King's  Procurator  General  claiming  the 
▼eiiel  ait  an  Admraky  drMi\  and  although  no  decision  of  droit,  or  no  droit,  was 
avrardcd,  and  the  sale  took  place  ftndente  liti  under  an  interlocutory  order. 

The  Crown  should  have  claimed  before  the  Court,  either  as  against  the  ship  in 
the  first  instance,  or  subsequently  against  the  proceeds  of  the  sale,  which  were 
paid  into  tho-registry  to  answer  claims  under  the  order  of  sale,  or  have  moved  a 
prohibition. 

ig  a  ship  by  the  Admiralty,  and  the  process  of  citation, 
f  the  subsequent  proceedings. 

In  pleading  such  sale,  in  defence  to  an  infonnation,  the  facts  should  be  put 
specially  on  the  record,  so  that  the  Attorney  General  might  demur  to,  or 
tmverse  them. 

VOL.  Ill,  H  Sweden^ 


The  warrant  for  arrcstini 
is  notice  to  all  the  world  oi 
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^8^^'  Sfwederif  in  hovixig  committed  the  oflfence  chai^ged 
A««oHNVY-  by  the  ii^ormation,  wli^h  was,  the  having  re4anded 
t^suKR AL  ;  1^  JDeaL  some  bales  of  Bandanna  silk  handkenehiefs, 
NoHSTraT.  which  had  been  shipped  on  board  of  her  for  Lis- 
b(m,  but  widiaut  any  particifalion  or  knowledge 
on  the  part  of  the  o^ers  or  their  ^enta^— ihat.-in 
the  course  of  the  voyage  to  Lkbonf  the  dnp  waa 
run  foul  of  in  the  nighttime  by  another  veasd, 
wheiieby  ake  was  so  eonaideBrddy  damaged  and 
disabled,  as  that  the  captain  •  and  tnpew.  tiiou^t  -  it 
necessary  to  desert  her  for  the  sake  of  their  perso- 
nal safety  { «nd  they  accordin^y  left  her,  and  tock 
refuge  on  board  a  transport.  Tlie  ship,  howevei^ 
did  not  founder,  as  had  been  expected^  and^evea^ 
tuaHy  righted.  In  that  state,  Ae  wias  aoen  aftsn- 
wards  ifound  by  his  Majesty^s  ship  ScyUa^  who  tMk 
her' and  towed  her  into  Scilby^  as  derelict^  dn  the 
7th  December  1813.  She  was  there,  (as  was 
proved  by  the  certificate  of  the  commisskmer  and 
auctioneer)  sold  by  public  auctiortj  (25th  April 
1814)  by  virtue  of  a  commission  -of  appraisement 
and  sale  issued  from  the  High  iJburt  qf  Adm^ 
raity^  under  an  order  of  the  Court  to  >pay  the 
demand  of  salvage,  and  other  expenses.  '   - 

The  commission,  [after  reciting  the  proceedings  t& 
the  Admiralty  against  the  ship  TnVem  and  oaigo,  as 
being  a  ship  and  goods  derelict^  &e«  and  aa  aiicl^ 
the  right  of  the  Crown, — and  against  the  office|S  attd 
crew  of  the  sloop  Scylla,  intervening  as  salvors^r-^ 
and  against  George  Come^  clahnant  of  the  shi^ 
and  R.  A.  Gray^  claimant  of  the  cargo,  intervening ; 
~^and  that  the  Court,  duly  proceeding  at  the  J6int 
petition  of  the  proctors  of  the  salvos^  and  daiinantaii 

(the 
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(Ab  ProenrMor-geiietil,  of  the  Kiag  m  his'ofiioe  ,_jf^fi^ 
ciAinaaitff  net  otjecting  thertto^)  ireqroed  the  Attmvby- 
c&BiffiiflHODeis  «e  eeasetbe^  diip  to'  be  afventodbd    Gbitbaaz. 
eai  sj^pfnusedy  U  be  exposed  to  paUio 'sak^i  bmA  Noestspt. 
eold  to  die  best  bidder ;  andti»farkig  tfaa'produoe 
looD^  inte  the  legbtry  of  the  Couit,  withm  tm> 
aioiiAe  £mn  tihedate  of  the  comnmdon,  tebe  timxt 
kept  fbr  Ibe  uae  of  tiie  peison  who  jhouU  be  eafided 
tberalo.    TEe  prooeed(i:weve  (after  jpttfment  of  tiiie 
sahige)  paod  over  to  Qme  k  Ce. — See  p.  133; 

At  the  sale  under  tluit  commission,  she  was 
purchased  by  a  person  who  acted  as  the  agent  of 
Samud  Johai  &Hi»gy  the  kte  mastev.  The  net 
proDeedfl  dfl^e  sdie,  after  those  payments  had  been 
madei  ^re  accounted  for  to  the  underwriters  on 
the  flbip,  who  had  paid  the  owners  as  for  a  totd 
Ion.  By  BiUng  Ae  diip  was  afterwards  transferred 
to  Nantsdtj  the  defendant. 

These  are  Idie  leading  facts  of  this  case ;  but 
diere  were  also  other  ehrcumstances,  which,  at 
first,  aeemed  to  cast  a  shade  of  suspicion  on  the 
transaction;  and  as  they  or^xnaEy  went  far  to  jus- 
tify the  proceedings  which  were  instituted  against 
die^kipy  lOi  ufttkxistely,  they  had  the  efiectof  ren- 
dering'thfa'^dgtnent  of  fh:e  Court  a  much  stronger 
deeimdtt  hi  fevoor  lof  the  defendant,  than  it  would, 
JMfai^' otherwise  have  been;  and,  therefore,  it 
msybeneciiBaaryto' state  them,  to  make  the  report 
of'lihis  case  the  more  complete. 

!  11105.0100%  refer  to  the  appeffent  eonnection  of 

^  partiea.  interested  at  -di^rent  periods  in  die 

»  H  2  property 
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property  in  the  ship,  and  gave  rise  at  one  time  to 
a  suggestion  ,of  collusion  between  them  and  the 
other  parties,  in  the  cause  in  the  Admiralty  Courts 
for  the  purpose  of  getting  rid  of  the  forfeiture 
by  means  of  that  suit.  All  suspicion  of  fraud, 
however,  on  the  part  of  the  present  defendant,  and 
the  former  owners  of  the  vessel,  was  distinctly  ne- 
gatived by  the  jury  on  the  trial;  and,  therefore, 
these  circumstances  are  kept  somewhat  apart  from 
the  main  facts,  although  it  has  been  thought  neces- 
sary to  state  them. 

They  are  as  follows: — Billings  who  was  the  ac- 
tual purchaser  of  the  ship,  at  Scilly^  was,  in  point 
of  fact,  the  person  who  had  been  master  of  her  at 
the  time  of  the  commission  of  the  offence,  by  which 
she  had  become  forfeited.  He,  on  hearing  of  the 
intended  sale,  applied  to  Messrs.  Albers  and  Cod- 
ner^  of  London^  the  former  agents  of  Eberstein 
and  Co.  the  original  owners;  and  also  of  the  present 
defendant,  to  request  them  to  purcih^se  the  vessel 
for  him.  Billing  having  satisfied  u^/^&er^  and  Co. 
(as  they  said)  that  he  knew  nothing  of  the  fraud 
which  had  been  practised  on  the  revenue,  they 
commissioned  him  to  make  the  purchase^  and  fur- 
nished him  with  a  letter  of  credit,  to  enable  hipa  to 
do  so,  and  that  without  any  authority  from  Messrs. 
Eberstein  and  Co.  After  the  completion  of  the 
purchase,  Albers  and  Co.  wrote  to  Eberstein  and 
Co.  offering  them  the  vessel.  They  had  in  the 
mean  time  retired  from  business;  but  Norstedt^ 
the  present  defendant,  who  had  been  their  confiden- 
tial clerk,  and  had  since  succeeded  them;  aec^ted 
the  offer,  and  bought  the  ship.  *  \ 

The 
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The  ship  so  sold,  after  making  several  voyages,  ,    ^^^^'    , 
arrived  mEngland^  in  the  month  of  il/oy  last,  where  Attorney* 
she  was  seized  by  an  officer  of  the  Customs  (one    Gbnkbai. 
of  tlie  searchers),  on  the  ground  of  the  alleged  Norstkdt. 
forfeiture ;  and  the  present  information  of  seizure 
thereon,  was  filed  by  the  Attorney  General  against 
the  defendant,  charging  the  ship,  in  substance,  with 
the  offences  already  detailed,  contrary  to  the  form 
of  the  statutes,  (5th  Geo.  I.    cap.  11,  sec.  6. — 
39th  Geo.  III.  ch.  59,  sec.  5  &  14.) ;  whereby,  &c. 

The  defendant  having  pleaded  the  general  issue, 
the  cause  was  tried  at  the  Middlesex  Sittings  after 
Easter  Term,  and  a  verdict  was  found  for  the 
Crown,  with  liberty  for  the  defendant's  counsel  to 
apply  to  the  Court  to  set  it  aside,  and  enter  a  ver- 
dict for  the  defendant. 
» 

LusJungton^  LL.  D.  and  Gaselee,  now  obtained  a     Saturday, 

t&ih  June. 


rale  to  show  cause,  &c.  on  the  ground,  that  the  jury 
had  found  that  the  sale  to  the  defendant  was 
bond  Jidey  and  that  he  was  not  connected  in  the 
transaction  with  the  former  owners;  so  that  the  case 
vto  thereby  entirely  cleared  of  suspicion  of  fraud : 
and  that  the  judicial  sale  by  the  Admiralty,  had 
destroyed  the  former  right  of  the  Crown  to  the 
vessel  as  a  forfeiture. 

7%e  Solicitor  General,  Dauncey^  Clarke^  and      jfw<%, 
WidUm^  now  showed  cause.  *®^  ^"^ 

\  They  contended,  that  the  Admiralty  Court  had  no 
lig^  to  sell  the  ship,  in  the  present  instance,  because 
all  pn^rty  in  her  had  become  vested  in  the  Crown, 
by  the  forfeiture,  and^o  inskmti:  and  could  not  be 

H  3  divested 
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1816.  divested  by  any  thing  wliieii  niiglit  afterwards  have 
Attorney-  tskeu  pBwe.  They  submitted,  that  ihe  Adxnindty 
General  jurisdiction  in  the  Instance  Court,  in  «  question  of 
NoRSTEDT.  salvage,  was  very  distinguishable,  in  ita  operatdon 
and  efiect,  from  that  of  a  Vtizt  Court  of  competent 
authority.  The  latter,  being  quite  iei  dififerent  tnam*- 
nal,  miay  and  does  certainly  exercise  a  controDing 
power  under  its  sentence  of  condemnation;  but  that 
was,  because  the  property  was,  in  cases  of  prize, 
always  changed  by  the  act  of  the  hos^e  capture; 
whereas,  a  mere  collateral  question  on  the  claim  of 
salvage,  cannot  give  the  Instance  Court  any  autho- 
rity to  sell  thfe  ship  to  the  prejudice  of  the  pre-esrist- 
ing  rights  of  absent  persons.  They  urged,  promi- 
nently, that  the  ship  having  completed  a  forfeitable 
offence,  waspresentft/  forfeited ;  and  that  the  Crown's 
right,  which  is  indefeasible,  attached  immediately;— 
that  subsequent  condemnation  was  not  necessary  to 
perfect  that  right,  as  that  ultimate  sentence  of  the 
Court  of  revenue  is  entirely  aUo  mtuitu,  and  is  only 
required  to  ascertain  the  fact  on  which  the  forfeiture 
is  charged  to  be  foimded,  to  afibrd  the  person  whose 
property  has  been  seised,  an  opportunity  of  travers- 
ing the  commission  of  the  offence,  and  to  give  the 
Crown  a  greater  facrifity  of  disposal  of  the  vesaelf 
and  confirm  to  the  person  who  acquires  her,  an 
ostensible  title,  conclusive  against  all  the  world,  by 
the  mere  production  of  the  record. 

Tliat  the  Crown's  right  acemes  instantly,. and 
is  to  be  preferred  (they  submitted),  aulBaieiitly 
appeared,  from  the  Vision  of  this  Cowt,  in.  the 
case  of  Score  v.  the  Lord  Admiral  faj^  vAiok 

(a)  Patter,  273« 

was 
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wa»ab«^  in  other  re^pect9».  applicable  to  tib  preaent       '816. 
queidoHf     lu  that  casf,  a  ship  lade»  with  French  Attornky- 
goods,  comiD^  into  the  port  of  Penzance^  was    General 
seized  hy  the  admiral's  officers,  as  a  perquisite  of  Norstedt. 
the  A4iniEalt7.    A  Cu^tom-ho^se  officer  afterwards 
seised  her  as  forfeited  on  the  French  Prohibition 
Act,  (for  bringing  prohibited  goods  into  Penzance^) 
eyhihiteA  an  information,  and  moved  for  a.  prohi- 
bition; and,  upon  debate,. it  is  reported  to  have 
been  granted,  for  the  ship  was  fresenHjf  fotfeifed 
by  the  Act  of  Parliament,,  upon  coming  into  por^ 
and  the  sei;(ure,  after,  of  the  Admiralty  did  not. 
prevent  the  forfeiture.     There  is  also  a  note .  to 
that  case,  wherein  it  is  said,  that  Lord  Chief  Baron 
Ward  cited  a  case,  in  the  time  of  Lord  Hak^ 
where  goods  were  put  on  board,  the  duty  not  being 
paid,  and  became  fiotscm\  and  a  suit  was  com- 
menced in  th^  Admiralty,  who  have;  jurisdiction 
oiflotsami  ao^  upon  a^  information  in  the  Fxche- 
qiier, .  for  %  forfeiture  in  r^g^  they  were  shipped 
before  duty  paidi  a  prohibition  was  grafted ;  for  the 
Gwwn  had  a  title  ^  tike  forfeiture ;  and  the  goods 
becamjyig  ^fiots/am^  afterwards,  did  not  pui^e  the 
fori^tuce.    These  caai^   then,   clearly  establish, 
that  a  ship  offending  against  statutes  creating  for-* 
foi^urea,  is  forfeited  |^e£^;2//^;  and  also,  that  the 
foicfoit;^,  cannot}  be  puiged  by  subsequpnt  occur- 
rezices.     The  vessel  in  que^^ion,  therefore,  becom- 
ing presently  forfeited  by  the  offence  committed 
by  htXf  jthe  afadbse^pient  iwibdc  and  its  consequences, 
could  net  defeat  ^  the  Crown^s  right.     In  the  case 
of  tbft  Cmwn,'  tbn^e  biin  bc^  n#  ladiea  otgeoted  as 
a  reason  for  praeludidg  ita^elfiim  at  any-diatftice  of 

H  4  time, 
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.    ^^}^'    .  time,  as  no  delay  can  defeat  its  rights;  and  there 
ArroiiKET-  is  no  doubt,  also,  that  the  officers  were  ignorant  of 
Gknsral    ^Yie  forfeiture  having  been  incurred  at  the  time  when 
NoRSTEM.  this  sale  took  place,  though  neither  the  want  of 
knowledge,  or  even  culpable  neglect  of  those  offi- 
cers, can  be  permitted  to  prejudice  the  Crown. 
To  hold  that  such  a  sale  as  the  present  could  ex- 
tinguish previous  rights  of  property  in  the  thing 
sold,  would  be  to  ascribe  a  much  greater  efficiency 
to  a  decree  of  the  Court  of  Admiralty,  than  is  in- 
cidental to  that  of  any  other  Court ;  for  it  would 
be  deciding,  that  a  ship  being  wrecked  at  sea  while 
in  the  tortious  possession  of  a  wrong-doer,  might, 
on  a  suit  instituted  by  salvors,  be  sold,  irreciaimably, 
by  the  Court  of  Admiralty,  to  the  destruction  of 
the  title  of  the  right  owner,  and  that,  perhaps,  by 
purpose  collusion.      The  decrees  of  other  Courts 
affect  not  to  bind  others  than  parties  to  the  suit. 
A  heir  at  law,  not  being  a  party  in  the  canse,  it 
not  concluded  by  a  decree  for  the  sale  of  an  estate, 
by  the  Court  of  Chancery ;  yet  it  is  to  be  contended, 
that  an  adjudication  of  sale  by  the  Cour£  of  Admi- 
ralty, is  to  bind  not  only  the  king,  even  although 
he  is  not  a  party  to  the  suit,  but  all  the  world. 
In  both  the  authorities  cited,  this  Court  would  not 
suffer  the  Court  of  Admiralty  to  proceed  in  cases 
where  the  ship  had  previously  incurred  a  forfeitiore, 
and  that  on  the  principle  of  the  Crown's  inci- 
pient but  vested  right,  depriving  that  Cowtt  of 
jurisdiction. 

[Graham,  Barottj  put  the  case  of  the  ship  having 
been  sold  by  a  sheriff  under  execution  J 

It 
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It  mis  submitted,  that  that  would  not  be  such  a  ^^^^* 

ccmversion  of  the  property  as  would  destroy  the  attormsy 

right  of  the  Crown  to  seize  it  as  soon  as  found.  Gbnkral 


The  salvors,  in  this  case,  it  was  admitted,  would 
have  had  a  lien  on  the  ship  against  the  parties  inte- 
rested in  her,  under  the  27  Ediv.  III.  c.  13 ;  but 
no  more.     Yet  surely  that  could  not  give  a  Court 
which  has  jurisdiction  of  salvage  questions,  a  right 
to  sell  the  ship;  and  the  more  especially,  as  the 
salvor's  lien,  the  only  subject  matter  of  the  suit, 
would  continue,  till  satisfied,  as  well  against  all 
titles  of  the  Crown,  as  of  the  subject.   This  may  be 
called  a  hard  case,  as  to  the  bond  jide  purchaser; 
but  it  is  no  more  so  than  any  other  case  of  a  sale  by 
a  vendor  having  no  title,    and  caveat  emptor. 
The  Crown  has  no  means  of  following  or  recovering 
the  purchase-money  when  once  in  the  possession  of 
the  vendor.    The  goods  of  a  felon  are  not  for- 
feited till  conviction ;  but  a  sale  of  them  to  an 
iniMcent  purchaser  before  attainder,   would  not 
divest  the  right  of  the  Crown.     Suppose  the  owner 
of  this  very  slnp,  being  a  British  subject,  had  been 
convicted  of  felony  while  the  vessel  was  at  sea,  and 
the  same  circumstances  had  transpired,  the  Crown^s 
right  would  certainly  not  have  been  barred  by  the 
sole. 

^  to  the  jurisdiction  of  the  Court  of  Admiralty 
to  seH  vessels  without  the  consent  of  parties  into- 
rested,  the  case  of  Reid  v.  Darby  (bjy  was  cited, 

(h)  \Q  East,  144. 

where 
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^^*^       where  die  qoestion  being.  Whether  the  Vice- Ad- 

ATToftvn-  nnaky  Courts  sbroad  had  authority,  on  the  mere 

GsKSH  AL    petition  of  €be  captam  of  a  ship,  bound  on  a  foreign 

NorItsdt.  ▼<'y>^^>  to  decree  a  «de  of  her,  on  being  reported  to 

be  not  sea^iwrthy?  Lord  EUenberough  said,  that 

''  ftr  the  power  of*  making  a  valid  sale  under  the 

'*  decree  and  commission  of  ^  Vice- Admiralty 

^*  Court  of  TortolOj  upon  the  fullest  inquiry  we  have 

'*  been  aUe  to  make,  we  find  no  adeqaate  foundati(»i 

'*  in  the  legiliBiate  powers  of  the  Admiralty  Court*'' 

No  instance  has  been  discovered,  in  which  such  a 

power  has  been  exercised  in  the  Adrnkalty  Court 

at  home.   That,  thoi^h  certainly  not  the  same  case, 

bears,  notwithstanding,  a  near  affinity  to  this,  and 

in  pari  materia^  and  at  least  a£R>rds  matter  jfor 

argument,  as  fiur  as  it  goes^    That,  also,  was  a  sale 

by  the  Court  of  Admiralty,  in  the  pn^ress  of  a  suit; 

s»d  held,  notwithstanding,  to  be  not  bindings 

Then,  if  the  Admiralty  have  a  r^ht  to  lieD  a  ship 
at  all  under  these  circumstances,  anothier  question 
will  arise,  as  to  who  at^  bound'  by  the  sale?  and, 
whether  persons  who  are  not  party  to  the  proceed- 
ings are?  All  principle  is  against  such  a  proposition. 
The  Crown  was  not  a  party  to  this  sui^  at  least  as 
demanding  thejbrfeiture ;  nor  could  the  Couri  Imve 
entertained  the  question  of  forfeiture,  or  no  fi>r- 
feiture,  if  it  had.  This  is  the  only  proper  tribun^  for 
such  matters.  To  carry  the  case  further— Supposing 
the  Admiralty  had  ordered  the  ship  to  be  resttired 
to  an  oftnding  owner,  that,  it  must  be  admitted, 
would  clearly  not  bind  the  CVown;  and  their  argu- 
ment 
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meat  has  tartn^g|^<with  ^(difficulty..  It«iaybe       ^^^ 

said  fchat  the  pireha^r  has  noi  mems  of  knowledge  Attomxt^ 

of  the  offence  ^omnutted  agf^ist  4he  ii^wime.  1(0^    GawmtAr* 

and  of  the  ^^ODseq^ent  foifeitwe;  but  if  the  fbip  Nowcwt. 

had  beai  merely  sold  to  a  purchasex^  after  ^e  act 

of  fbifeitiire»  without  this  stti^K>sed  sanctieu  of  the 

Admindty^  there  can  be  no  doubt  that  the  ^p 

might  have  been  seisable  in  his  hands;  and. that 

would  have  been  a  caae  equally  haiwl.    Norstedtj 

moreover,  if  really  a^rieved^  has  «  r^uedy  by  ae- 

tion  against  Eberikkh  ^  tb^  vendor,  the  sale  baing 

with  his  consent  and  for  his  benefit^  if  he  hn^ve  sdd 

to  him  what  he  had  no  right  to  sell.     A  case  wai^ 

cited,  as  having  oomrved  in  the  Court  of  Kuo^'^ 

Bench^  where  a  purchaser  recovered  in  an  %etion,L 

against  the  seller  of  a  ship^  wmch  had  been  seized 

after  such  a  sale. — []It  was  admitted,  that  m  case  lof 

a  salebyapriFatopartyf  un4ef  such  eurcwm^|<yM^«i»^ 

the  purchaser  would  have  a  right  of  action.^ — It  was 

ultiawtely  much  pressed,  that  if  a  prpce^ding  ^f  this 

sort  rshavdd  he  held  to  constitnte  a  valid  sale,  as 

against  the  right  of  the  Crown  accruing  by  the  pre- 

vioiis  £)r&itiire»   the  statute  of  39th  Geo;  Uh 

would  have  beeni  passed  in  vain;  for  n^eans  WQuld 

then  be  rea^fly  fcoind  Qf  eluding  the  cQn/sei]^9ci9« 

of  eyery  act  .of  ff^i^itui^Q'  ampuiitiqg  to  an  (^fenoe 

Bgfififft  i^t  ^atut9».    Uiider  these  ciicumstancest 

aQd.%,,th«se  i^afpus* it  was  , submitted  that  th^. 

verdict  9f  ,cpndeffyaation  wasi  right,  and  ougJ^jL  tq 

beretaBied. 

[Graham,  Baron,   hav^g  s^gge^ted  that  the 
vessel,  in  this  case,  being  sold  as  a  droit  of  Admi- 
ralty, 


io8 
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ralty»  the  King's  Advocate  Greneral  must  h^ve  eon* 
seated ;  Dr.  Lushington  observed,  that  the  King's 
Advocate  General  would  have  had  a  right  to  be 
heard  against  the  sale,  but  that  the  Court  takes  upon 
itself  to  sell,  whether  the  Crown  consents  or  not. 
The  counsel  for  the  Crown  then  submitted,  that  in 
that  case  it  would  amount  to  no  more  than  a  question 
between  two  different  departments  of  the  Crown, 
as  to  which  was  entitled  to  make  the  seizure:  and 
so  it  was  in  the  cases  cited ;  for  it  came  to  a  question 
between  the  Admiralty  officers  and  the  officers  of  the 
Custx>ms;  and  there  was  nothing  uncommon  in  the 
different  departments  of  the  Crown  having  conflict- 
ing interests,  as  was  the  case  between  the  Treasury 
and  Navy  departments,  in  the  much  agitated  case  of 
the  King  v.  Mainwaring  and  Boyd(c)y  where  there 
was  a  question  of  priority  of  debts;  and  they  con- 
tended that  it  was  quite  clear  that  one  department  of 
the  Crown  consenting  to  an  act  prejudicial  to  another 
department,  was  not  binding.  As  to  the  concur- 
rence of  the  Advocate  General,  his  interest  in  the 
question  was  at  an  end  as  so<m  as  the  vessel  was  re- 
cognized and  claimed^  for  she  oould  no  longer  be  con^ 
sidered  dereUct,  so  that  the  sale  is  ultimately  de- 
creed by  consent  of  the  salvors  and  claimtot;  the 
King's  Advocate  merely  not  dissenting,  which  he 
had  then  no  right  to  do;  because  he  could  not  be 
suj^sed  to  know  any  thing  of  the  previous  for- 
feiture, (for  it  was  not  noticed  in,  the  course  of  these 
proceedings,)  and  was  merely  a  formal  mover  of  the 
suit  (d).'] 

(c)  Ante,  Vol.  11.  page  67. 

(d)  Sae pages 60& 93. 

Lush-- 
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Ltishmgton,  LL.  D.  and  Gdsekey  supported  the  .  ^^^^*  . 
rule.  They  admitted  that  an  act  of  forfeiture  had  Attorkey- 
beeh  committed  by  the  ship,  whilst  she  was  the  ^*^"*^^ 
property  of  JBJer^ftm ;  biit  insisted  that  there  was  Norstedit. 
not  a  shadow  of  suspicion  attached  to  him  as  being 
party  to,  or  even  cognizant  of,  the  offence. — ^They 
submitted,  that  nothing  further  was  nece^ry  tothe 
defendant's  case,  than  the  production  of  the  decree 
of  the  Instance  Court  of  Admiralty  y  which  ordered 
the  sale ;  for,  being  a  Court  of  competent  jurisdiction 
proceeding  in  reniy  that  decree  was  conclusive,  and 
bound  this  Court  and  all  others :  nor  had  any  Court, 
to  whom  it  should  be  produced,  a  right  to  enquire  on 
what  proceedings  or  merits  it  had  been  pronounced. 
That  is  a  broad  proposition  of  liberal  doctrine^— of 
universal  law,  founded  on  the  commercial  intercourse 
of  states,  and  acknowledged^wre  gentium.  A  detafl 
of  the  course  of  proceedings  in  the  Admiralty  Court, 
may,  however,  serve  to  render  more  intelligible 
3ome  of  the  arguments  meant  to  be  used  in  support 
of  this  rule,  and  to  show  the  propriety  and  necessity 
of  giving  unquestionable  effect  to  such  decrees. — 
"Whenever  a  ship  is  brought  in  as  derelict,  she  is 
arrested  by  the  Admiralty,  and  the  warrant  o^  the 
Instance  Court  for  that  arrest,  contains  an  order  for 
general  citation  of  all  persons  interested  to  come 
forward  with  their  claims  j  and  that  is,  per  se,  notice 
to  all  the  world.  After  ordering  the  marshal  to 
arrest  the  ship,  it  proceeds  (e) : — *•  and  the  same  so 
'*  arrested  you  keep  under  safe  and  secure  arrest  untH 
**  you  shall  receive  further  orders  from  us  \  and  that 

(e)  Marriott's  Fonnulaiy,  336. 

**  you 
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i8y6.       ^*  you  dte  at  tke  ipii^mifles  att  .pemHii  in  gweial^ 

A*rptfROTT-  **  ^^  *^'''®»  ^^  fMPetepd  to  have,  ^y  jigbt,  title  or 

GswKR At    ^<  iDtaett  tkeiseii^  to  appear  before  u^  pr  «itr  Jwlge 

NoiirrMrr.  "  of  t^e  said  High  Court  of  <m  Acimiraky  of  J&i^- 

^^  totd,  or  his  Surrogate,  m,  the  CommooHallof  Doo- 

<<  toraCommons,  te»%There  ia  thai  appocets  iapMd 

by  the  Court  (^  Adaniralty,  requiring  all  persona  who 

may  be  istereated  in  the  property,  to  come  in  and  aa- 

aert  ftheir  laghts :  Ifhat  is  sometimes  served  personally, 

where  it  is  pnuotieable  and  necessary,  and  it  is  also 

posted  in  the  Royal  Excfaaoge.    In  the  present  oase, 

ihe  suit  being  instituted,  as  is  usuid,  at  the  mstanee 

of  the  Cronin,  "was  proceeded  in  in  the  accustomed 

mamiert  as  set  foitth  in  the  ^oramiHuim  *, 

Aa  t0  (he  jurisdiction  of  the  Instance  Court,-7--U 
extends  over  all  cases  of  bottomry,  wages  and  salvage;. 
Italsohas,  in  cases  of  revenue,  an  exclusive  jurisdio- 
tion  of  appeal  from  tiieVic^ Admiralty  Couxts;  the 
Privy  Council  haying  disdaimed  <m.  their  part  all 
jurisdiction  in  those  oases,  and  they  have  accoid- 
ingly  lately  rofu^  to  receive  wy  aj^eals  from  the 
West  Indies.  It  has,  besides,  under,  several  <^  the 
revenue  acts,  an  original  jurisdiction  -to  try  fpr* 
^tures,  given  by  the  express  words  of  those 
statutes.  Thus,  by  the  Navigation  Act  ( 1 2  Cft«  IL 
di.  i8.)>  the  commanders  of  ships  of  war  are  au- 
thorized and  required  to  seize,  and  bring  in  as  prive, 
all  such  ships  and  vessels  as  sl^all  have  offended 
contrary  thereto,  nnd  deliver  t)iem  to  Ihe  Court  of 
Admiralty,  there  to  be  proceeded  against^  and*  in 
case  of  condemnation,  one  moiety  of  the  co)asequent 

*  Ante,  page  98. 

forfeiture 
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fcrfeiture  is  aHotted  to  them ;  so  that  it  is  at  least  .    ^**^' 
matter  of^  much  doubt,  whether  the  Adminlty  Attobmsv- 
Court  had  nbt  jurisdiction'  to  try  the  ^esttoa  <rf   OMmuAL 
dns  very  ferfeieure,  the  act  (39  Geo.  III.  ch.sgr)  Norstmt. 
enactiiigy  that  the  penalties  imposed  by  it  may  be 
taed  for,  and  recovei^d,  in  the  ssme  nfiaxmer  as 
pendties  incurred  fat  any  oflence  against  the  laws 
of  CrxMoms.   The  exerciseof  the  jurisdictioQ  of  the 
Admiralty  Courts,  wheflier  the  Instance  Court  or 
Court  of  Prize,  is  properly  in  remj  and   accord- 
ingly, when  a  vessel  has  been  arrested,  whenever 
they^eem  it  necessary,  they  order  a  sale,  and  thM 
sometimes  with,  and  smnetiioes  withoot,  censelit; 
and  it  is  eren  a  connBon  pvMeeding  to  sell  sUqps 
pendente  Ute;   but  whether  the  sale  be  pendente 
lite,  or  after  restitution  or  condemnation,  the  den*ee 
is  siKke  conolusire,  ^nd  o«mot  be  enquired  into. 
Nor  i64here  a  case  eirtant,  fit>m  the  time  of  C%.  II. 
to  the  present  day,  w^rehi  it  can  be  found  that  a 
Sale,  utider  a  decree  of  the  Court  of  Admiralty,  was 
eVer  impeached:  on  fhe  contrary,  there  is  a  series 
of  CiM^,  standing  unc(^ntradiclted  aifd  unquestioned, 
nscb^hiting  the  jurisdiction  of  the  Admiralty  Courts, 
aiftd  Adr  power  to  "order  an  absolute  sale  of  the 
sttl]ject  matter  of  their  adjudications.   A  distinction 
hks  bten  attempted  tolbe  made  between  the  Instance 
Court  'and  the  Court  of  Rrise,  as  it  is  called. — In 
p^iilC'offaH,  4he  Instance  Court  is  a  regularly  con- 
^t^fefted  Court  of  the  Admiralty,  of  permanent  juris- 
dicfibh  over  the  various  matters  already  mentioned ; 
whereas  the  Pnse  Court  is  temporary,  and  ibunded 
oA  a  commission  issuing  at  the  commencement  of 
every  war,  for  the  decision  of  questions  of  prize  only. 

The 
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.    ^^^^*    .  The  Ju4ge  of  the  Instance  Court  is  generally 

Attorvet-  named  in  the  connnission  as  the  Prize  Commis- 

GsK£RAL    gioner,  but  still  it  is  a  distinct  jurisdiction ;  and  there 

NoRSTEDT.  can  be  no  reason  for  giving  a  greater  or  more  bindii^ 

authority  to  the  decrees  of  the  Court  of  Prize, 

than  is  due  to  the  Instance  Court ;  and^  accord- 

ii^ly,  the  cases  all  go  to  establish  that  the  sentences 

of  the  Admiralty   Courts  are  eq^ually  conclusive, 

without  any  such  distinction. 

The  first  case  which  occurs,  is  that  of  Hughes 
X.  Comeliu$(€j.  That  was  a  case  of  trover,  brought 
for  a  ship  and  goods ;  and,  on  the  special  verdict, 
thiere  is  found  the  sentence  in  the  Admiralty  Court 
in  France^  which  was  with  the  defendant ;— and  the 
Court  adjudged,  that  *'  as  they  were  to  take  notice  of 
"  a  sentence  in  the  Admiralty  here,  so  ought  they  of 
^'  those  abroad  in  other  nati<ms ;  and  that  they  must 
*'  not  set  them  at  large  again,  for  otherwise,"  (said 
the  Court,)  '*  the  merchants  would  be  in  a  pleasant 
'*  condition/'  Now  that  case  goes  to  establish, 
that  the  Court  of  King's  Bencji  will  take  notice  of 
a  decree  of  the  Court  of  Admiralty  at  home ;  and 
the  principle  is  then  applied  to  a  decree  of  a  foreign 
Court  of  Admiralty.  Nor  is  that  principle  confined 
to  cases  of  prize  only  j  for  the  Court  goes  on  to  ads:, 
by  way  of  illustration, — '^  Suppose  a  decree  here,  in 
'*  the  Exchequer,  and  the  goods  happen  to  be  car- 
*'  ried  into  another  nation,  should  the  Courts  abroad 
"  unravel  this  ?"  Now,  a  decree  by  a  Court,  having 
competent  jurisdiction,  whether  it  be  the  Court  of 

(e)  %  Show.  232. 

Exche^er, 
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Ibtcliequer,  or  whether  it  be  the  Court  of  Admiralty,        ^Sj^- 
is  equally  entitled  to  respect.     We  respect  the  de-  Attorney- 
ctees  of  other  Courts,  however  unjust,  and  require    Gehsral 
them  to  defer  to  ours: — and  shall  we  not  respect  Norstedt. 
them  ourselves?     "While  we  prohibit  the  Customs 
from  seiiing  a  ship  sold  by  a  French  Prize  Court, 
as  laving  incurred  a  previous  forfeiture,  are  diey 
to  be  permitted  to  do  so,  whcrfe  the  vessel  is  seized 
and  sold  by  our  own  Court  of  Admiralty? 

That  case  is  reported  by  several  other  reporters. 
It  is  to  be  found  in  Skinner,  page  59 ;  and  there  it  is 
stated,  that  the  sentence  of  the  Admiralty  was  pro- 
duced under  seal ;  and  the  Court  would  not  suffer 
this  verdict  to  be  argif^d,  but  ordered  judgment  to 
be  entered  for  the  plaintiff; — for  they  said,  that 
sentences  in  Courts  of  Admiralty  ought  to  bind 
gmeiaUy,  according  to  the  jus  gentium  ^ — and  that 
was  a  pecoKariy  strong  case ;  because,  there  the  facts 
found  I7  the  special  verdict,  negatived  those  on 
which  the  sentence  in  the  Admiralty  Court  was 
ibmided.  And  when  Holt,  Lord  Chief  Justice, 
had  oocaaon  to  cite  this  case,  in  Green  v.  Waller  (f), 
he  said,'  *'  although  the  fact  was  found  to  be  con- 
'*  trary  to,  and  falsifying  the  sentence  in  the  Admi- 
**  -talty  of  France,  yet  that  sentence  was  held  to 
**  bind  the  property  of  the  gooids." 

'  TTiat  was  the  first  case,  in  point  of  time,  in 
whieii  Ah  question  came  under  the  consideration 
of  the.Commoa  Law  Courts;  but  that  was  sue- 

(fj  a  Ld.  Raym.  893.  935, 
VOL.  m.  I  ceeded 
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^8^^'    ^  c^ded  by  several  other  cdsesp  wUch  are  equally 
Attorney-  i^  point.     Exver  V.  Jon£S  was  a  case  in  which  the 
Generai.    jurisdiction  of  the  I^nstance  Court  happened  to 
No^sTEDT.  ^^^^  ^  ^^  9  ^^  there.  Lord  Holt  again  refer- 
ring t9  Hughes  y.  CormlitcSf  says,  that  the  Cqurt 
adjudged,  that  though  the  sentence  of  the  French 
Admiralty  Court  were  unjusty  the  property  was 
altered.  There  is  also  the  more  recent  determination 
ofLadbroke  v.  Crickett(gJ^  which  is  materially 
in  point : — In  that  case  the  master  (who  was  also 
owner)  of  a  sh^  had  had  repairs  done  to  her,  for 
the  pftyment  qf  which  she  had  been  hypothecated^ 
by  way  of  bottomry^    A  suit  being  instituted  in  the 
Admiralty  Court  on  that  instrument,  the  vessel  was 
seized,  and  decreed  to  be  sold  to  satisfy  the  demand 
for  repairs.    Subsaquent  to  the  seizure,  the  plain- 
tiff  (Sheriff  of  iS^urr^  J  took  the  ship  in  execution  $ 
Imt  the  defendant  afterwards  sold  the  ship  upder 
a  decree.    The  action  was  trwer  against  Crickctt^ 
who  was  Marshal  of  the  Admiralty  $  ap4  the  qaffr- 
tion  was, — Whether  there  was  juris^ictioA  in  the 
Admiralty  Court?  which  seemed  to  be.,adnijt)^ 
when  it  was  gone  into  i  but  Mr.  Justice  Askurst 
said,  in  giving  judgment, — ''  We  only  look, to  thQ 
sentence :  it  do^s  not  aj^ear  from  thence,  thai^  iheyi 
proceeded  without  jurisdiction,  and  we  caopQt^pfe* 
sume  that  they  acted  improperly :"  And  IVIj.thi^tipe 
Buller  said, — "  The  party  who  applies  fcr  a  prohi- 
bitio|i.  after  sentence,  mu9(  show,  a  nullity  of  jw?^ 
diction  on  the  face  qf  thepfoeee^mgsi  lihsffffyt^ 
the  plaintiff,  in  this  case,  would  not  go  into  evidence 

CgJ  a  !•  B.  649. 

at 
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at  Ae  trial  to  impeach  the  decree  of  the  Court  of  ^ i8i6. 

Admipalty."    By  that  ease,  it  appears  to  be  de-  ati^qmey- 

dded,  that  however  good  a  previous  title  may  have    Oknsral 

been,  if  the  Marshal  of  the  Admiralty  be  in  pos-  norstidt. 

aesnon  under  the  decree  of  that  Court,  no  trover 

lies  against  him:   the  Admiralty  Court,  having 

cognisance  of  the  subject  matter,  are  supposed  to 

act  throughout  correctly  in  all  their  proceedings, 

which  cannot  afterwards  be  enquired  into.     All 

the  cases  on  that  point  are  summed  up  in  the  case 

tX Lothian  and  others  v.  Henderson  (h).     In  the 

case  otBamardi  v.  Motteus  ft  J,  Lord  Mansfield 

says, — "  The  first  principles  are  clear,  and  admitted : 

^  all  the  world  are  parties  to  a  sentence  of  a  Court 

*'  of  Admiralty.  Here,  there  is  a  monition  published 

^^  at  the  Exchange;  and  in  other  countries,  at  some 

^'  place  of  general  resort ;  and  any  person  interested 

**  may  oome  in  and  appeal  at  any  time,  if  there  have 

'^  been  no  laches ;  if  there  have,  the  time  of  appeal  is 

**  fimited:  bikf  the  sentence,  as  to  that  which  is  within 

**  it,  is  coikdlusive  agamst  all  persons,  unless  reversed 

^  by  the  regular  Court  of  Appeal :   it  cannot  be 

^  controverted  collaterally  in  a  civil  suit.''    That  is 

abroad,  forcible,  and  comprehensive  proposition. — 

It  is  fiirUiei'  supported  by  the  authority  of  the 

PriVy  Council,  whose  judgment  was  pronounced  by 

the  Master  of  the  Rolls,  in  the  case  oi  Kindersley 

yf.CkaceCkJ^  ifAo  states  it  to  be  quite  clear,  that 

fittm  the  time  of  Lord  Hale  down  to  that  period, 

it  has  been  setded,  that  a  sentence  of  condemnation 

ChJ  3  B06.  &  PuL  499.  (ij  9  Doug.  580. 

(k)  Parke's  Ids.  547  (7t&ed.) 
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in  a  Court  of  Admiralty  is  conclusive.     When  it 


Attorney-  proceeds  on  the  ground  of  enemy's  property,  it  is 
GsMSBAL  conclusive  that  the  property  does  belong  to  enemies, 
NoESTEDT.  ^^^  o^y  ^^^  ^^^  immediate  purpose  of  such  a  sen-* 
tence,  but  it  is  binding  on  all  Courts,  and  against 
all  persons.  "  This  has  been  so  clearly  understood 
(his  Honour  adds),  "  that  it  was  not  even  contro- 
**  verted  in  the  case  of  the  Duchess  of  JiTing-^toTi, 
'*  where  the  conclusive  effect  of  all  sorts  of  evidence 
"  was  so  ably  discussed  :  it  was  admitted  that  the 
"  sentence  of  a  Court  of  Admiralty,  proceeding  in 
"  rem^  must  bind  all  parties, — must  bind  all  the 
"  world."  Now  certainly,  in  the  Duchess  oi  King^ 
stands  case  (^IJ,  there  was  not  the  sl^htest  doubt 
thrown  out  but  that  the  decisions  of  the  Court  of 
Admiralty,  and  the  Court  of  Instance,  which  are 
all  put  together,  were  conclusive  and  binding,  be- 
cause they  proceeded  in  r€m.  It  was  admitted,  and 
there  can  be  no  doubt  of  it,  that  they  would  be  bind- 
ing upon  all  the  world  \  and  unless  it  be  shown  that 
there  is  an  exception  in  favour  of  the  Crown,  this 
case  cannot  be  sustained. 


The  defendant's  Counsel  also  availed  themselves 
of  an  opinion*  expressed  by  Sir  LeoUne  Jenkins^ 

the 

(I)  State  Trials. 

*  The  case  on  wUch  that  opinion  was  giren,  wai  this : — 
A  vessel  having  been  earned  into  Scotland  by  a  privateer, 
was  sold  under  a  sentence  taking  place  there,  and  aiflerwards 
claimed  by  the  first  owners,  who  arrested  her  at  Nemcastlc. 
The  question  in  the  Admiralty  Court  here  was^ — What  was  to 
be  the  efiect  of  such  a  sentence,  which  was  contended  to  be 

nuU? 
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tlie  Judge  of  the  Admiralty  Court,  in  the  time  of  .  ^^^^'  . 
Charles  II.,  to  be  found  in  TFynne^s  History  of  Attohkbt 
his  Life,  vol.  ii.  p.  762.  Gbneha* 


The  next  question  is,  on  the  competency  of  the 

null?    In  Sir  L.  Jenkinses  opinion  on  it  are  found  these 
sentiments  taken  2— «  First,  From  the  rules  of  the  Civil  Law, 
the  ordinary  remedy  against  a  sentence  is  by  way  of  appeal ; 
every  sentence,  after  the  time  limited  to  appeal  from  it, 
being  to  be  taken  pro  veritatey  or  till  it  appear  to  be  otherwise 
by  the  sentence  of  a  competent  Judge  that  shall  reverse  it. 
That  we  are  not  competent  in  this  case  is  evident,  in  that 
there  lies  no  appeal  hither  from  iSto^/bwrf*— Secondly,-  From 
the  pracdce  of  Civil  Law  Courts,  which  ordinarily  inter- 
meddle not  with,  nor  inspect,  the  merits  of  those  sentences 
that  are  given  without  the  limits  of  their  jurisdictions.     It  is 
a  ruled  case,  that  one  Judge  must  not  refuse,  upon  letters  of 
request,  to  execute  the  sentence  of  another  foreign  Ju^e 
when  the  persons  or  goods  sentenced  against  wre  within  his 
jurisdicu'on ;  and  if  he  do,  his  superior  must  compel  him  to  it. 
Thirdiy, — From  the  usage  of  the  Western  world,  each  sove- 
reignty avoiding,  as  much  as  may  be,  to  break  in  upon  or 
iBterrupt  one  the  other  in  their  judicial  proceedings,  as 
appears,  first,  by  the  modem  treaties,  which  do  most  of  them 
provide,  that  persons  wronged  shall  seek  and  pursue  their 
remedies  in  law  (not  in  their  own  homes,  but)   in  those 
countries  where  the  wrongs  have  been  done  them.-^Fourthly, 
From  the  peculiar  usage  touching  the  property  of  ships,  the 
Parliament  of  Paris  hath  determined  that  ships  are  not  reco- 
verable Jure  postliminii,  when  they  happen  to  return  from 
an  enemy's  possession  to  their  true  owner's  country ;  and  the 
laws  of  Spain  and   Venice  do  allow  their  property  to  be 
altered*  (which  agrees  not  with  the  ancient  Law  of  Nations), 
even  !n  the  hands  of  pirates,  so  as  to  vest  legality  in  others 
that  derive  bona  Jfde  from  them.    Now,  if  tlie  property  of 
ships,  in  favour  of  public  commerce,  can  pass  without,  a  sen- 
tence seenfti  not  regularly  to  be  void  till  the  sentence  itself 
be  reveised  by  a  competent  authority." 

1 3  jurisdiction 


NORSTEBT. 


llS  CASES  IN   THE  EXCHEQUER, 

.     ^^J^'    .  jurisdiction.    As  to  the  argument  drawn  against  it 

Attorney  from  sales  in  the  TFestlndies,  although  it  was  held  by 

GsNBRAL    Loj.^  Ellenboroughj  in  the  case  oiReid  v.  Darby j 

NoRSTBDT.  that  a  sale  by  the  Vice- Admiralty  Court  there  was  not 

good :  that  was  because  they  had  no  jurisdiction  oyer  * 

the  subject  matter ;  for,  by  the  municipal  laws  and  the 

constitution  of  theft  Court,  it  had  no  jurisdictioh 

under  the  circumstances  of  that  case.  That  decision, 

therefore,  does  not  impugn  the  jurisdiction  of  the 

Court  of  Admiralty  here  to  seU  a  derelict. 

In  the  case  of  the  Betty  Catkcart^ — ^whidi  was 
carried  by  appeal  up  to  the  delegates,  who  unani- 
mously confirmed  the  sentence  of  the  Court  below, — 
a  ship  had  been  seised  by  a  French  ship,  and  carried 
mto  America :  it  was  decreed  tobe  restored  to  die 
owners ;  from  which  there  was  an  ^peal.  She  was 
sold,  pendente  lite,  in  the  Courts  in  America  to  a  Mr. 
Wenman  there,  on  behalf  of  the  former  British 
owner.  The  Judge  of  the  Vice- Admiralty  Court 
found,  that  by  that  he  became  posBessed  at  Mee  of 
this  ship  in  trust  ibr  the  British  oiitaer;  but  that 
the  British  owner  was  entitled  to  the  pnvilefgea  of 
a  British  ship,  and  that,  canying  a  caijgo  to  a 
British  settlement,  he  was  not  subject  to  coi&c»- 
tion,  because  he  had  not  Tiokted  the  laws.  Now, 
if  she  had  been  an  American  ship,  she  ibust  have 
been  condemned ;  and  that  was  •  ease  of  sale/ica- 
dente  Hte.-^A  ease  wts  also  cited  by  Dr.  IjmA- 
ingt&n,  in  which  he  was  of  CounscA  in  support 
of  the  sale  under  a  similar  decree  of  the  Couxt  of 
/  Admiralty.  That  was  the  case  of  die  JE^permicnft>. 
The  Baperimento  was  n^  British  wnel^  whioh  hap- 
pened to  be  in  America  on  the  oomttewcemept  of 

hoBtilitiea 
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hostilities  between  America  and  this  country :  she       1816. 
W88  seized  by  the  American  Grorernment.    The   Attormxt 
American  Goverament  passed  an  act  of  Congress,    Gsnxral 
by  which  all  British  vessels,  which  had  been  in  the  Norstxdt. 
pcNTts  of  the  United  States  prior  to  a  declaration  of 
war,  should  be  restored  to  their  respective  owners; 
oonsequendy,  the  owners  of  this  vessel  were  entitl^ 
to  restoration  under  that  act  of  Congress,  and  a  claim 
wasaccordingly  made  onbehalf  of  the  Britishovaxers. 
By  that  act,  the  vessel  ought  to  have  been  restored 
to  the  owners  on  payment  of  the  expenses  of  the 
proceedings :  but  those  expenses  not  beii^  paid, 
die  was,  by  decree  of  the  Court,  sold  to  defray 
them,  and  the  balance  of  the  proceeds  was  paid 
into  Court,  for  the  benefit  of  the  owners.     Under 
that  decree,  and  the  sale  consequent  thereon,  she 
was  purchased  by  Spanish  owners,   resident   in 
Amelia  Island^  who  brought  her  to  this  oouKitry. 
On  her  snival  here,  she  was  arrested  on  the  claim 
of  the  ftxrmer  British  owners,  and  they  alleged 
their  finrmer  title — the  decree  of  restitution  in 
Ae  Admiralty  Court  in  America^  under  the  act 
of  Congress ;  and  also  that  the  sale  was  a  fraudu- 
lent sale,  the  purchase-money  spearing  to  be  very 
smslL   The  sole  argument  used  on  that  occasion  for 
the  tide  of  the  Spanish  owners  was,  the  production 
x)f  the  deciee  of  a  competent  Court  of  Admiralty ; 
wlien  the  Court  at  once  said,  that  it  was  not  necessary 
tugb  fhrfhers  The  Court,  on  that  occasion,  said,  that 
*^  «  judicial  sale  may,  and  generally  is,  a  disadvan- 
^^tageous  sale;  but  £d  the  sale  take  place  und^r  the 
"^aodioritjr  of  a  competent  Court  ?  Thefe  cannot  be 
f^  a  question  about  it«    The  Court  of  Acbnirdfiy  of 
^^Smmimk  had  a  right  to  do  what  this  Court  is  in 

I  4  "the 
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**  the  habit  of  doing — to  issue  a  decree  of  sale  for  tbe 


Attorney 
Gensral 


''  payment  of  the  expenses  incurred  in  adjudication. 
'^  There  can  be  no  doubt  as  to  the  competency  of  the 
NoRSTEDT.  "  Court  to  order  a  sale  for  such  a  purpose.  The 
"  price  appears  small,  but  the  Court  wiU  not  enter 
"  minutely  into  that  consideration  :  it  would  be  im- 
"  possible  to  maintain  the  decrees  of  Courts,  if  they 
"  were  to  be  entered  into  in  that  way.** 

It  was  then  denied  that  this  was  a  sale  between 
Eber stein  and  Norstedt^  and  that  Eberstein  was 
the  seller,  or  that  his  former  title  had  any  thing  to 
do  with  the  title  under  which  Norstedt  now  held. 
The  mode  of  selling  under  a  decree  of  the  Court 
of  Admiralty,  has  the  effect  of  shutting  out  and 
destroying  all  previous  titles.     The  purchaser  has 
no  power  or  means  of  investigating  a  title, — ^it  is  not 
open  to  his  inspection.     The  foriner  owner  is  no 
party  to  the  sale;  it  is  the  Court  of  Admiralty 
which  guarantees  the  title  to  the  buyer,  and  upon 
the  faith  of  that  Court.     That  is  universal  practice^ 
as  is  shown  by  the  purchaser's  never  taking  a  title-- 
deed of  any  kind  from  former  ownqrs,  he  taking 
merely  a  certificate  from  the  marshal  of  the  Adjni- 
ralty,  and  nothing  else;  and  it  is  the  same  thing  in 
the  Prize  Court. 

[^The  Court  having  asked  how,  in  the  case,  of  a 
British  vessel  condemned,  she  is  registered  after 
such  a  purchase?  it  was  said  that^  in  that  case^  the 
Instance  Court  would  take  a  copy  of  the  former 
register,  and  get  her  registered  over  again>  supposing 
her  to  be  a  British  vessel,  and  she  would  the^  be 
registered  as  such.     In  the  Prize  Court,  they  are 

also 
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also  entitled  to  hare  her  registered,  (except  in  the  ,     ^Bi6. 

case   of  re '  capture)   under  a  particular    statute,  Attorney 
brought  in  by  Mr.  Rose.']  Gbneral 


The  case  was  put,  of  a  Vessel  sol  A  pendente  Ute,  in 
a  Court  of  Prize,  where  there  should  have  been  no 
final  condemnation ;  yet  it  could  not  possibly  be  con- 
tended, that  that  ship,  in  the  hand  of  a  purchaser, 
would  be  liable  to  a  former  forfeiture.  That  is  the 
general  principle,  and  it  stands  unquestioned.  To 
the  arguments  founded  on  the  purchaser  having  a 
ranedy  over,  it  was  answered,  that  this  having  beea 
a  purchase  by  a  British  subject,  under  a  decree 
of  the  Court  of  Admiralty,  if  the  vessel  should 
afterwards  be  condemned  for  a  prior  forfeiture,  no 
action  could  be  brought  against  the  former  owner, 
because  he. not  having  been  cognizant  of  the  fisud, 
nor  a  party  to  the  decree,  (for  the  former  owner 
has  nothing  to  do  with  the  sale)  the  defence  to 
that  action  would  be,  that  the  defendant  did  not 
sell  what  was  so  purchased,  under  a  decree  of  the 
Court  of  Admiralty,  ^or^fe^f  therefore  could  not 
support  an  action  against  Eberstein,  should  the 
Conrt  determine  that  this  ship  should  be  held  |o 
be  forfeited. 

Admitting  it  to  be  the  general  rule,  tha^  theibr- 
feiture  attaches  the  moment  the  adt  is  committed^  it 
would  still  be  aialc^oiis  with  the  common  case  of  de* 
bituminpresentiysolvenduminfuturo.  Felons'goodsr 
between  the  time  of  committing  the  felony  and  the 
tiaie  of  conviction,  if  disposed  of,  for  his  own  mam* 
t^iant^e,  would  be  protected  in  the  case  of  a  bondjide 
pnrchase :  that  is  a  case  which  was  lately  before  the 

Conrt 
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»8i6.  Court  of  King's  Bench.  But  tliey  have  gcme  further, 
Attornxt  in thegreat  Priaage  Case  in  Bulstrode(mJf  where  this 
GxMSAAx.  point  is  put.  A  termor  is  distrained  for  rent  behind ; 
Nm8t»t«  aftcr'^^ards  ^^  ^  attainted  for  felony,  done  before  the 
^stresstaken.  P^Ct^riain.— The  Kingshallnothave 
4his  distress  as  a  forfeiture,  unless  he  do  sadsfie  the 
jparty  who  distrained,  for  this  was  htwfully  taken  tem- 
pore captiofus ;  so  that  there  is  a  case  where,  though 
the  King  would  be  entitled  to  the  forfeiture,  yet 
because  it  was  lawfully  taken  tempore  capHonis^  the 
right  would  attach  only,  subject  to  the  claim  of  the 
p^rty  making  the  distress.  There  are  several  other 
owies  in  Bulstrode^  where  there  is  the  same  sort  of 
law  applied  to  the  case  of  a  lease,  where  the  felony 
hli8  been  committed  i^r  the  lease  granted.  These 
oaaes  show,  that  the  right  of  the  Crown,  by  for- 
feitute»  does  not  completely  over-ride  all  other 
r^hla ;  and  if  adverse  rights,  founded  on  principles 
of  wnunon  justice  and  equity,  should  have  acemed 
subsequent  to  tiiie  forfeiture,  they  ought  not  to  be 
pennitted  to  be  overthrown.  That  rule  of  jusfeiee 
is  w^orted  by  authorities,  and  the  practice  of  the 
Courts.  Thus,  in  tibe  case  of  the  payment  of  bends 
by  an  adniniatiator,  before  seizure,  or  notice  of  the 
King's  debt,  that  is  held  to  be  a  good  plea  against 
the  King,  where  his  debt  is  not  of  record ;  but 
wbere  the  King^s  debt  ia  of  record,  aH  the  worid 
are  bound  to  take  notice  of  that  debt;  aatd^  there- 
fore,,  such  a  plea  would  be  bad :  but  this  is  not  such 
adaimas  is  notice  jper  suf.  So  dio  m  casesM^^Ex- 
mots,  where  a  pmper  assignmoat  has  be^B  fifaide 
beHMa  the  Extent  be  takan  oat,  iN  Kiaj^s  jMNMi- 
isting «tebt iir boimd.  if,* Aeti,dke  InsMnee^Ceurt 

(m)  sBuIstr.  17. 
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of  Admiralty  has  power  to  decree  «  sale,  and  in       i8i6> 
such  cases  as  this;  and  if  «  decree  of  a  Court  of  attormet 
competent  jurisdicti<m  is  conclusiye,  it  cannot  be    Gkhbrai. 
brought  into  questi(Hi,  nor  can  the  merits  on  which  ^orstsdt. 
il  proceeded,  be  re-discussed  in  any  other  Conrt 
but  a  Court  of  appeal,  so  speciaUy  appointed;  and 
diis  Court  would  assume,  on  what  it  does  not  pos- 
sess, appellate  jurisdiction  from  that  in  which  lUs 
decree  was  pronounced,  if  on  this  collateral  qfoes- 
tion,  it  should  entertain  any  objection  whidb  migfat 
be  taken  to  the  circumstances  under  which  it  was 
made;  as,  for  instance,  whether  th^re  were  fiaud 
and  collusion  among  tiie  parties  to  the  suit,  and 
whether  the  suit  itself  was  merely  proceeded  in  for 
the  express  purpose  of  doing  what  has  been  sug- 
gested. 

Much  stress  was  hud  on  the  at^gument,  that  the 
proceeds  in  Court  were  tespanaUe  for  the  claims 
on  the  ship,  and  it  was  put,  that  the  Crown  should 
have  required  them  to  be  pmd  to  the  Customs$  aad 
diat  wh^iever  a  datm  of  that  description  was  made« 
it  was  always  attended  to;  as  for  instance,  in  the  case 
<tf  Sir  Home  Po;i^kmn,wheife  the  Court  actually  can-  * 
doomed  the  EtnacOf  en  a  diaigeof  iHcgal  tradiiig, 
80  they  would,  no  doubt,  have  done  in  this  case, 
but  the  sale  once  decreed,  eVen  the  right  of  the 
Crown  is  shut  out. 

Hie  defcaidanVs  counsel  ihea  adverted  to  the 
eaaea  which  had  baca  cited  foa  the  Crown,  mid'^eaR- 
teoAed  tiiat  ^they  fonirited  so  ded^n  applying 
in  anpport  of  tfie  poaitions  aanuned;  tint  they 

were 
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were  differently  circumstanced,  and  fell  short  of  all 
that  was  necessary  to  raise,  on  that  occasion,  any 
of  the  questions  new  before  the  Court.  All  that 
was  decided  there  by  the  Court,  was,  that  under 
the  circumstances  of  those  cases^  neither  a  seizure 
of  the  vessel  by  the  Admiralty  as  a  droit,  nor  her 
becoming  fiotsdm  after  a  forfeiture,  could  operate 
to  purge  that  forfeiture.  But  among  those  circum- 
stances, this  is  not  to  be  found,  that  the  Court  of 
Admiralty  had  actually  proceeded  in  the  exercise  of 
its  jurisdiction,  to  decree  the  vessel  to  be  sold,  or 
that  a  sale,  under  that  decree,  to  a  third  person, 
had  taken  place  *,  which  are  facts  widely  distinguish- 
ing those  cases  from  the  present. 


In  opposition  to  those  authorities,  (as  far  as 
they  went)  they\cited  the  case  of  Minnett  and 
Heys  V.  Robinson  (l)^  which  was  a  motion  by 
the  plaintiffs  for  a  prohibition  to  the  Admiralty 
Court,  then  proceeding  on  a  libel  for  wages,  (due 
before  the  seizure)  upon  a  suggestion  that  the  ship 
had  been  seized  for  a  forfeiture  under  the  Navi- 
gation Act;  and  that  claim  was  put  in  by  the 
master,  on  the  information  filed  by  the  seizor,  to 
which  the  master  pleaded  the  general  issue ;  but 

(I)  Bunb.  181. 

*  It  was  abo  said,  that  some  doubt  had  been  thrown  on 
that  case  in  the  King  v.  AppUby.^^  by  Thimu<my  Baron, 
having  said,  that  he  had  found  on  examination  that  it  did  x^ot 
correspond  with  the  record ;  but  that  his  Lordship*  said,  he 
did  not  recollect  It  was  suggested,  too,  that  George  Prince 
ofDemmark  being  at  that  time  Lord  Hi|^  Admlril,  he  liai 
a  right  as.  ^(gainst  the  Crown. 

t  SAnstr. 

he 
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ke  aftenirards,  and  before  trial,  submitted  and  com- 
pounded, on  which  there  was  judgment  quodvas  de- 
UberetuTi  SfC.  It  was  insisted,  that  the  Act  of  Parlia- 
ment had  so  altered  the  property  of  the  ship,  that  by 
the  seizure,  submission  to  the  fine  and  judgment,  all 
precedent  incumbrances  were  discharged.  But  the 
Court,  (it  is  reported,)  dischaiged  the  rule,  on  cause 
shown,  though  they  admitted,  that  if  there  had  been  a 
condemnation,  that  would  have  been  a  good  ground 
for  a  prohibition,  and  a  dischaige  of  all  precedent 
incumbrances:  on  which  the  Reporter  makes  a 
quere :  the  fine  being  tantamount  to  a  condemna- 
tion. That  case  shows,  that  a  condemnation  is 
necessary  to  supersede  the  jurisdiction  of  the  Court 
of  Admiralty.  Now,  if  a  sale  had  been  ordered  in 
that  case,  pendente  lite,  and  the  purchase-money 
brought  into  Court  to  answer  demands  existing 
against  the  vessel,  the  purchaser  woidd  surely  have 
been  protected;  otherwise  it  must  be  held,  that  that 
which  represents  the  ship  might  be  used  for  one 
purpose,  while  the  ship  itself  might  be  seized  for 
another.  But  it  can  never  be  contended,  that  the 
same  property  may  be  seized  and  sold  twice  over,  or 
ad  infinitum  i  and  that  must  be  the  consequence  of 
holding  the  sentences  of  Courts  competent  to  de- 
cree a  sale  to  be  not  binding  or  conclusive.  And 
that  that  rule  should  be  solemnly  established,  mer- 
cantile pdiey^  and  the  respect  due  to  Courts,  the 
fiscal  f%hts  of  the  Crown,  and  the  security  of  pro- 
perty acquired  by  the  subject,  all  combine  to  requiire. , 

It  was  £art]ier  observed,  that  in  the  present  case, 
the  purchase-money  was,  after  the  sale,  by  the 

course 
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^>^S,  course  of  the  proceedings,  bronght  within  the  power 
Attorket  of  the  Crownj,  by  having  been  paid  into  the  registry 
Obkerai.  of  the  Admiralty  Court ;  and  then  also,  the  Crown's 
NoKsxsDT.  c^^Bom  might  have  been  made.  The  king's  proctor, 
in  his  office  of  Admiralty,  who  was  the  party  moving 
the  suit,  and  continuing  to  prosecute  it  to  the  last, 
might  have  done  so.  The  money  may,  perhaps,  even 
now,  be  followed,4)ut  the  ship  should  be  secured  to 
the  purchaser.  With  respect  to  the  confliction  of 
claims  between  different' departments  of  the  Crown, 
that  should  not  prgudice  third  persons;  and,  to  the 
argument  derived  £rom  other  Courts  not  having 
power  to  bind  conclusively  all  the  world  by  their  de- 
crees, theanswer  is,  that  the  proceedings  of  this  Court, 
in'  such  matters  as  are  now  the  subject  of  discussion, 
are  all  m  rem ;  whereas  those  of  other  Courts,  in 
the  instances  put,  are  merely  in  personam.  They 
direct  parties  to  act  as  they  think  right ;  and,  con- 
sequently, if  any  person  who  has  an  interest  in  the 
subject  matter  of  dispute,  be  not  before  the  Court, 
there  can  be  no  decree  as  to  him. 

In  this  case,  Commissioners,  named  by  the  Court, 
are  appointed  to  sdl  the  property,  and  the  only 
conveyance  which  the  purdiasA*  has,  h  a  short  cer- 
tificate of  the  sale,  setting  forth  the  circumstances 
uncter  which  that  sale  was  ordered,  and  he  takes  no 
ftirther  conveyance  from  the  parties  interested ; 
whereas,  in  Courts  of  Equity,  the  course  is  to  otder 
the  parties  interested  in  the  estate  totiesdd,  to 
convey,  and  the  Deputy  RemeantnrEmcer  does  not 
profess  to  confer  a  tide  by  bis  mere  t^ertificMe^  as 
the  Marshal  of  the  Admindty  does. 

The 
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The  {tfooeeding  being  in  remi  was  alao  pu^  as       ^816* 

ananswer  to  the  case  suggested,  of  goods  taken  in  attorhxt 

ezeotttkm  hy  a  sheriff.  Gsnekal 


:  [WooD>  Baron.  If  under  an  Extent  against  Ar 
the  goods  of  B  i^ould  be  seized  by  the  sheriff*  and 
specifically  returned  into  this  Court,  and  sold,  in 
defaQlt]of  the  person  in  wlumi  the  property  is,  claim- 
ing, tfa^y  are  bound.] 

And  that  is  the  case  in  the  Court  of  Admiralty, 
who  do  not  affect  to  sell  the  property  of  Eberstein^ 
or  anyone  else ; — they  order  &sale  of  property  found, 
and  brought  in,  (under  circumstances  enabling 
them  to  do  so,)  and  they  make  the  proceeds  answera^ 
ble  for  all  demands ;  which  demands,  without  a  sale, 
could  not  be  severally  satisfied.  The  case  was  also 
put,  of  the  ship  being  the  property  of  the  Crown, 
and  sold  to  pay  salvage  due  from  the  Crown ;  and 
it  was  asked,  if  the  Crown  could,  after  so  employing 
the  purchaser's  money,  seize  thi&  ship  in  his  hands 
as  forfeited? 

(The  question  was  then  ably  taken  up^  on  the 
piiaciple  of  tl^e  necessity  of  encouraging  universal 
c(»ifid.ence  among  the  di£krent  natimis  of  the  com- 
m^roial  wodd.] 

Ropioning;  ijltpnately  from  the  mischiefs  insepa* 
uridyl  &)»m,thA  diaptrine.  which  had  been  advanced 
ia^^Q)pa6qpati(pi  of.  this  verdict»-^the  learned  counsel 
iniis^dnii^h  o»  the  iiyury  to  the  government  itself, 

in 


MORSTSDT* 
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in  pwnt  «rf  revenue,  wMch  must  necessarily  result 


Attoenby  from  defeating,  by  subsequent  seizures  like  the  pre- 
^.         sent,  the  rights  acquired  by  judicial  sales;  fop*  thus 

NojtsTSDt.  the  Crown  would,  by  depressing  the  confidence  of 
puiichasers,  and  checking  the  facility  of  sde,  de- 
crease or  destroy  the  value  of  its  rights.  Who 
would  purchase  an  Admiralty  droit,  which  would 
be  always  liable  to  seizure  by  the  Customs  for  old 
forfeitures,  of  whidi  no  knowledge  could  be  ob- 
tained, and  against  which,  therefore,  there  could  be 
no  guarantee?  and  while,  in  cases  of  private  sales 
being  rendered  nugatory  by  previous  forfeiture, 
the  purchaser  would  have  a  remedy  over  against 
the  vendor,  that,  on  the  other  hand,  which  ought 
td  be  (and  usually  is)  a  stronger  ratification — a 
judicial  Sanction, — ^would  have  no  oilier  operation 
than  to  defeat  that  remedy ;  stripping  the  fair  dealer 
of  his  security,  and  affording  the  offeider  impuni^^ 
Thus  every  man  whose  title  is  derived  from  tiie 
decrees  of  Courts,  would  have  no  claim  to  what  he 
now  considers  his  property,  if  the  ship  he  has  bouglit 
should  ever  have  committed  a  forfatable^  ofibioe, 
.  and  that,  however  remote  a  purchaser  he  may  be; 
for  the  defendant,  in  the  present  instaice,  betiig 
the  next  immediate  purchaser,  is  an  accident,  and 
does  not  aflfect  the  principle. 

Then  inverting  the  argument,  they  inesisted,  t^wit 
no  one  object  of  the  penal  enactments  against  the 
ofibice  of  smugging,  would  be  answered  by  nch 
a  decision; — the  guilty  would  not  be  delentd^ 
the  fair  trader  encouraged,  nor  the  r^renue  ad« 

yrmced 
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vaoeed.     For  these  reasons  it  was  submitted,  that       ^^^* 

tlie  ^rdict  of  eondemnation  ought  to  be  set  aside,  ATToaxxY 

and  entered  ibr  the  defendant  Gikeeal 


N0E8TKDT. 


The  S<dicitor  General  relied.     He  observed, 
that  the  whole  of  the  very  ingenious  argument  which 
hael  been  raised,  was  founded,  and  pvoeeeded,  on  the 
airamption  that  the  deo-ees  of  the  Instance  Court 
of  Admiralty  (in  questions  of  salvage  between  the 
salvors  and  owners,)  were  equal  to  those  of  the 
Courts  of  Prize,  whose  decisions  are   necessarily, 
and,  by  the  comity  of  nations,  held  to  be  binding 
on  all  the  world.      But  even  admitting  that  the 
deinitive  sentences  of  the  Instance  Court  on  a 
question  of,  whether  droit  of  Admiralty,  or  not, 
were  conclusive;  here,  at  least,  that  question  was 
Bot  finally  determined  by  a  condemnation  of  the 
▼essel  as  an  Admiralty  droit,  which  she  certainly* 
was  not,  under  the  circumstances  of  this  case; 
fyr  the  order  on  which  the  sale  was  had,  is  merely 
iateriocutory ;  and  tibat  divests  at  once  all  the  cases 
irfiich  have  beat  cited  for  the  defendant,  of  applica*  ^ 
tion  to  the  present.     But  no  authority  has. been ^, a  ^ 
dted,  in  support  of  this  extraordinary  poWer  tf  the  '^ 
Instance  Court  to  sell  the  ship;  altering  thereby      ^ 
the  ri^t  of  property,  and  purging  all  previoifis  frr-       ^^ 
feitures  incurred  by  her,  and  that  even  (for  the 
aigument  must  go  the  wh<^  length,)  in  the  case  of       4 
refctitiition  to  the  owner  beii^  decreed.    That  Court     ^  ^ 
k  the  competent  jjidge,  perhaps,  of  a  saliror'a  daim  ^ 
^d  they  may  order  the  ship  to  be  detained  for 
sdx^ge,  but  not  to  be  sold  to  pay  it,  without  the 
ewj/mt  of  all  parti$s^  who  would  have  had  them- 

3Il.  ih.  k  ^  selves 
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^^^^'      selves  an  intej^eal;,  jtowevfur  »iaU»  amd  90  far  a  i^Bi 

Atyokkey  to  sell.    Now  now  of  the  pwrti^  to  thip  ppwe^d- 

QsMERAL    iiig  in  the  Court,  coidd  bav^  had  any  righ^  to  sitikf 

NoasTEDT.  ^7  '^B&son  of  the  previous  forfeiture  ;f   and  there^ 

lore  eould  not  amaent#  so  as  tae£^  a  sale  through 

ihe  medium  of  the  luatauce  Court.    But  even  V 

that  were  so,  then  the  other  objeetion  in  the  p^eaeat 

case  arises,  that  this  was  a  mere  interlocutory  order 

of  the  Court,  and  really  had  nothing,  ta  do  with  the 

meiits  of  the  question  before  them*    Where  the 

Courts  hare  held  the  decisions  of  other  jurisdietMUs 

binding,  it  has  always  been  cfmfined  to  tiie  ponts 

conclusively  liti^ted. — Htrt  there  was  really  bo- 

thing  litigated  in  ^fect;  and  there  was  no  decision 

on  the  question  of  property,  f<Mr  that  Was  newr  nt 

issue;   nor  was  the  question  of  droit  or  no  droits 

prize  or  no  prize  definitively  a^dged.     The  daci- 

^sions  of  the  Prize  Court,  undoubtedly,  are  held» 

in  Courts  of  common  kw,  of  $0  much  weight  as 

to  be  conclusive  on  all  questions  of  ptiae;  and  the 

common  law  Courts  will  not  entertain    inqun^ 

^  of  prize  or  not  poize,  without  tibe  {previous  m- 

,  *  •  interference  of  the  constituted  Courte  of  Prize;— 

^        ^  '  but  then  the  question  of  prize  mu8^beafUudioated^:t0 

I         r  ^    rendar  the  sentence  conchisive«    l%e^  cases  cited  m| 

*    ^^.      thfjt  t)oint,  all  turn  on  thf^  and  tiMvefove  tiiey  «09 

out  of  the  questiour  That  i^Ladbroke  v.  CrickeU^ 

amounts  to  no  more  thast  that  a  ship  seieed  by  the 

Admiralty,  to  enforce  payment  for  repairs,  cannot 

ie  taken  b|r  a  sheriff,  ui^er  an  execution,  agaiMt 

the  previous  owner,  at  the  suit  of  another  creditor  j 

and  th^t  the  plaintiff  cannot  maintain  ir0ifw  against 

the  Admiralty  o£Bbeer  in  poftessron^ 


i  *' 


jp  .*' 


k*  .V,  • 
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.He  denied  thst  the  Court  of  Admimlty  (te«uch>  .    ^^^^^ 
Bad  my  jorisdictioti,  in  cases  of  forfeiture,  trithin  A^rfoRKSY 
the  kingdom;  although  the  Vice- Admiralty  Courts,   ^»i«»al 
in  the  West  Indies  had,  un<kr  particular  statutes,^  J^omwyr, 
by  which  they  were  expressly  constituted  so  far*   '         , 
Courts  of  Revenue,  but  still,  not  qua  Courts  of/ 
Adauralty^ 

He  theaadTeMed  to  an  opinion  of  Lord  Thurhm)^ . 
(when  Attorney  General,)  that  a  sale,   even  in 
mai^ekoiu^^  of  a  thing  forfeited,  would  not  so  alter . 
the  property  as  to  bind  the  Crown;  but  admitted 
that  a  febn  might  sell  his  goods  and  moveables,  but 
that  is  because  the  Crown  has  no  title  till   con-  i* 

laction*.  In  eases  of  forfeiture,  unle^  the  decisions 
ase  wrongs  the  right  attaches  immediately;  and  it 
neittr  has  been'  heard  of,  that  the  right  of  theCrown, 
hjf  forfeituie,  is*  defeated  by  an  adverse  title  ac? 
quind  subsequent  to  die  act  of  forfeiture.  If  such 
a  speool  plea  (of  a  subaeqoient  title  in  a  third  person)  ^ 

Ff te  put  on  the  record,  to  an.  infonAation  in  rem^ 
$3r  a  forfeiture  of  a  specific  things  it  would  be  ab- 
surd; akid  that,  because  it  matter^,  net,  in  such 
cases^  in  whom  tfcat  property  is  at  t|he  time^  Th& 
case  of  the  King  being  bound  by  the  proyi|ionai  ^      > 

awgnment,  before  *an  Extent  issued,  has  bees^  put  %  ^^  ^  ^    ' 

kitt  i&  Extents,  the  laods^^  of  the  debtor  are  liable 
to^be.  «ized,  though  sold  a  hundred  times  over;. 
Slid  that,  ..also,  may  be  said  to  be  a  case  of 
bardsfaip^  . 

^  to  the  afgument  used,  of  the  ignqp^ce  of  law  > 

in  ^e  c^imei:  pf  the  offiAiding  shi^.  or  even  his  own 
inkMutf  iaffit^ence  of  the  effence5;  that  may  be 

y  '  K  %  welt 


t    *     « 


^ 
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^^^^  well  addressed  to  the  Court,  or  the  Crown  rather, 
ATTORMmr  ^  mitigation  of  severity,  and  is  always  attended 
GfiMBBAL    to ;  but  it  is  nothing  like  a  defence  in  law. 

^'^«»"^^'  Cur.  adv.  vult. 

The  Court  enquired,  Whether  the  Crown  con* 
sidered  itself  no  party  to  the  suit,  in  the  person  of 

,  the  Procurator  General : — and,  Whether  it  insisted 
on  the  forfeiture  vesting  the  property  presently, 

.with  regard  to  the  time  of  the  offence  being  com- 
mitted. 

The  Solicitor  General  answered  the  first  question 
in  the  negative^  and  the  last  in  the  affirmative.  And, 
.  to  an  inquiry, — of  what  subsequent  proceedings  had 
been  had  after  the  sale, — and  whether  the  Crown 
received  any  thing  under  the  claim  of  derelict ; — it 
was  answered,  that  the  proceeds  had  been  brought 
^  %  into  Court,  and  the  expenses  of  the  Admiralty ; 
the  salvage,  to  the  officers  of  the  King's  ship; 
and  th^  balance,  to  the  claimant,  Coxme  and  Co., 
as  agents  for  the  party  daiming  the  property,  were 
decreed  to  be -paid  thereout;  and  that  the  Crown 
had  fi&ceived  nothing. 

ndju9f.  Thomson,  Chief  Baron,  now  delivered  judg- 
ment. His  Lordship  stated  the  substance,  and 
object  of  the  information :  the  latter,  hq  observed^ 
did  not  seem  to  be  of  any  great  value,  havii^  heea 
appraised  at  the  sum  of  300/.  only. 

He  also  desired  to  be  considered  as  laying  gre^t 
stress  upon  the  circumstance  of  the  ship  having  be^f 

\      Ubelled 
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libelled  in  the  Admiralty  Court,  by  the  King^s  ,    ^^^^' 

Proctor  claiming  her  as  derelict.  Attoriisv 

General 

In  this  situation  (said  his  Lordship) — [hating  Norstedt. 
finished  his  statement  of  the  facts  of  the  case  pre- 
vious  to  the  suit'] — upon   the  application  of  the 
lit^;ant  parties  (those  litigating,  I  mean,  for  the 
salvage)  and  the  owners,  and  with  the  consent  of 
the  Proctor  for  his  Majesty  in  the  Admiralty,  a  • 
sentence  was  pronounced,  directing  the  sale  of  the 
ship,  and  the  produce  to  be  brought  into  Court. 
Id  consequence  of  this,  a  writ  issued  from  the  Court 
of  Admiralty,  directed  to  certain  persons  to  appraise 
the  ship,  and  then  to  expose  her  to  public  sale :  ^ 
this  was  accordingly  done,  and  she  was  sold.     I 
should  state  that  she  was  a  foreign  ship,  a  &wedi9h     « 
or  a  Danish  ship,  no  matter  which  ;  but  she  was  a     "^  ^^ 
foreigner.     She  was  purchased  on  behalf  of  the        ^ 
or^al  owner,  who  declined  having  any  thing  to 
do  with  her ;  and  then  the  present  defenddtat  ^who 
had  heea  a  clerk  in  his  service,  and  succeeded  him  # 

on  his  having  declined  business,  as  it  is  statcA,)  ac- 
cepted the  ship,  and  took  the  bargain  upon  himself.^  ^  , 
It  was  thrown  out  (but  that  was  mcj;e  matter  of 
statement    and  representation,    and    withoty^  any 
proof,  I  believe,  whatever  being  brought  forward     * 
to  support  it,)  that  this  was  all  a  juggle  betw^n  the 
master  and  this  clerk  of  the  former  owner,  as  well 
as  the  salrors,  and  all  the  others,  to  get  this  ship 
so  sold,  in  order,  if  possible,  by  means, of  that  pro- 
ceeding, to  get  rid  of,  and  to  purge  the  forfeiture               ^  ' 
which  the  ship  had  before  incurred.     The  vessel, 
however,  was,  in  point  of  fact,  sold,  and  the  jury,  as 

K  3  I  lefim  X 
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I  learn  ifroin  the  report  of  my  brother  RichdrdSf 
who  tried  the  cauae»  negatived  every  circumstance 
of  fraud  in  that  transaction.  Then^after  she  was  so 
sold,  an^  after  the  purchase^^moofiy  was  fairly  paid; 
she  was  seized  by  an  officer  of  the  Customs,  on  be- 
half of  himself  and  the  Crown ;  that  is,  she  was 
seized  in  the  hands  of  the  new  purchaser,  in  order 
to  proceed  to  a  condemnation  of  her,  for  theongi- 
•  nal  offence  committed  before  the  transfer  of  ^the 
property  took  place.  Then  the  question  is,  Whetb^er^ 
under  these  circumstances,  and  notwithstanding 
the  authority  under  which  the  vessel  was  scdd,  the 
ship  still  remains  answerable,  wd  is  liable  to  forfeit 
ture  to  the  Crown  ? 


•  [His  Lordship  then  noticed  the  cases  in  Parker^ 
^     cited  for  the  Crown,  which  he  read  at  large;  but 
those  decisions,  he  observed,  did  not  go  the  length 
contended  for.] 
%. 
Now  4;Iic  distinction  (continued  his  Lordship) 
betweeft  those  cases,  and  the  one  before  the  Court, 
'    >^eems  to  be,  that  there,  the  subject  which  was  to 
be  forfeited,  remained  in  its  original  situation.     It 
had^ot  been  sold,  or  disposed  of,  nor  had  any 
\    thing  been  done  to  condemn  it,  as  a  right  of  Ad- 
miralty^ before  the  seizure  by  the  Custam<*bouse 
officer;  and,  unquestionably,  the  forfeiture  had  been 
incurred  by  her  importing  those  French  goods, 
though  she  was  also  liable  to  be  seized  as  a  right  of 
Admiralty,  for  coming  under  those  circiftnstancea 
intq.  the  port ;  but  however,  the  daim  of  the  Crown 
was.  there  asserted  befpre  any  act  had  been  done  to 

alter 
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alter  the  pn^perty,   and  in  consequence  of  that       iSiS* 

claim  having  been  so  asserted,  the  prohftition  went  attornsy 

to  stop  the  proceeding  in  the  Court  of  Admiisalty.  General 

The  other  case  turns  upon  the  same  distinction  norstbdt 
I  have  already  taken. 

I  think  the  learned  Doctor,  who  argued  this  case^ 
on  the  part  of  the  defendant,  contended  very  afaly, 
and  very  satisfactorily,  in  my  judgment,  for  the  juris-  • 
diction  of  the  Admiralty  in  the  Instance  Court,  as 
well  as  in  the  Prize  Court.  It  will  be  borne  in 
mind,  that  there  is  a  distinction  in  the  Court  of 
Admiralty,  and  that  there  are  two  branches  of  its 
jurisdiction :  the  one  judges  of  matters  of  prize ; 
and  the  other  (which  is  its  general  maritime  juris- 
diction,) includes,  among  a  great  number  of  articles 
of  which  it  is  its  province  to  judge,  the  question  of 
salvage  upon  ships  brought  in  for  that  purpose. 
That  Court  proceeds,  as  the  Exchequer  does,  in 
informations,  m  rem ;  the  ship  itself  is  liable  to  be- 
sold  under  its  proceedings,  in  order  to  answer  the 
demands  that  are  made  upon  it.  It  generally,  I 
believe,  happens  that  the  ship  is  not  ordered  to  be 
sold  till  after  a  definitive  sentence  upon  the  subject, 
and  possibly  not  till  after  the  quantum  of  salvage 
is  allowed ;  but  here,  upon  the  application  of  all 
the  parties,  and  with  the  consent  of  the  Crown  in 
this  instance,  (though  not  in  its  right  as  claiming 
the  ship  as  a  forfeiture,  but  in  its  right  of  claiming 
it  as  derelictjj  a  sale  is  ordered,  and  a  sale  does 
take  place.  Now,  as  to  these  judicial  sales,  there 
seems  to  be  no  reason  for  any  distinction  between 
such  as  «re  made  under  the  audioiity  of  the  F^^ 

Court,  n 
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1816.       Court,  and  such  as  are  made  under  this  clear  juris- 

Attorney   diction  of  the  Admiralty,  in  the  Instance  Court; 

General    and  the  effect  of  a  sisile,  under  either  of  them,  is  to 

NoRSTEDT.   ^^^  ^^  *^^  purchaser  the  absolute  property  in  the 

ship,  inasmuch  as  it  is  sold  for  the  purposes  for  which 

,  the  suit  requires  it  to  be  sold :  whoever  was  entitled 

to  the  produce  of  that  sale,  might  have  come  in  and 

claimed  it  in  the  Court. 

In  the  present  case,  before  they  proceeded  to  this 
salej  there  was  no  prohibition,  and,  indeed,  no  seiziu*e, 
had  been  then  made ;  but  if  the  seizure  had  been  made 
before,  it  appears  to  me  it  would  have  been  a  good 
ground  for  their  coming  and  praying  a  prohibition, 
as  they  did  in  the  case  cited,  on  the  footing  of  the 
Crown  having  a  right  by  forfeiture — a  right  prior 
to  that  which  the  other  claimants  had,  and  therefore 
prohibiting  the  proceeding  there ;  at  the  same  time, 
it  seems  to  me  to  be  clear,  that  the  salvors,  even  in 
ihBt  case,  would  hare  been  entitled  to  salvage;  and' 
if  that  were  not  paid,  they  would  of  ^course  have- 
been  entitled  to  a  sale,  in  order  to  make  good  that 
salvage,  for  whosesoever  property  that  ship  may  be 
taken  to  be,  still,  they  who  meritoriously  preserved 
it  from  destruction,  would  be  entitled  to  compen- 
sation in  the  shape  of  salvage;  but,  however,  that 
has  not  been  done  in  the  present  instance.  The  ju- 
risdiction of  the  Admiralty,  therefore,  undoubtedly 
did  apply,  in  this  case,  before  any  notice  was  taken 
of  the  forfeiture  incurred  to  the  Crown,  or  of  any 
intention  in  the  Crown  to  assert  its  right  to  this  for- 
feiture ;  and  {his  judicial  sale,  as  I  call  it,  made  by 
coQseiitof  all  parties,  still  was  a  judicial  sale;  and 

therefore 
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tberefore  it  seems  to  us,  that  the  party  purchasing 

under  the  authority  of  the  Court,  had  a  judicial  title   Attornbt 

given  him;  which  must  secure  to  him  the  property,    Gsnbbal 

— the  sale  was  made  for  the  payment  of  the  salvage,  norstsdt. 

andfor  other  purposes, — ^the  money  was  brought  into 

Court,  the  purchaser  having  fairly  paid  it;-'-«Qd, 

consequently,  we  are  of  opinion  that  the  claim  of 

the  Crown,  now,  to  have  this  ship,  after  it  has  been 

so  transferred,  as  forfeited  by  reason  of  the  offence 

committed  before  this  transaction  of  the  sale  tddc 

place,  is  not  at  all  well  founded.     The  jurisdiction 

of  the  Court  of  Admiralty  was  explained  to  us^ 

in  a  very  luminous  manner,  by  the  leading  advocate 

for  the  defendant,  and  with  great  candour  and 

ability. 

This  case  was  brought  on  (which  was  somewhat 
irregular)  in  the  way  in  which  it  now  stands,  by 
agreement  between  the  parties.  In  point  of  form,  the 
only  issue  that  was  joined  upon  the  record,  between 
the  parties,  was, — Whether  the  ship  had  incurred 
a  forfeiture?  And,  perhaps,  strictly  speaking,  upon 
that  issue  this  question  of  the  alteration  of  property 
between  the  act  of  forfeiture  and  the  seizure,  could 
not  have  arisen;  but  it  was  stated,  and  the  Court 
took  it  up  upon  that,  that  it  was  agreed  that  all  strict- 
ness of  form  should  be  waived,  and  that  it  should 
come  OQ  as  if  the  question  had  been  brought  forward 
in  the  proper  shape.  Probably,  the  proper  way 
would  have  been,  ibr  the  defendant  to  have  applied 
for  leave  to  plead  the  subsequent  hcts  of  the  actual 
judicial  sale,  and  the  purchase  by  the  flefendant.  If 
that  had  not  been  sufficient^  the  Attorney  General 

might  '  ^ 
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^Bi6.      might  have  demurred,  and  thus  the  matter  would 

ATTORifEV  ^ave  been  brought  regularly  before  the  Courts 

General    That,  however,  has  not  been  done;  and  therefore 

NoRSTSDT.  ^^  ^^1  dispose  of  it  according  to  the  agreement  of 

the  parties,  that  this  should  be  considered  as  a  de« 

cision  upon  the  point  arising  out  of  the  circmn* 

stances:  which  have  taken  place,  without  r^ard  to 

the  form  in  which  it  comes  before  us ;  and,  upon 

the  best  consideration  we  can  give  to  the  case,  we 

are  of  opinaimy  that  this  claim  of  the  Crown  is  not 

well  founded;,  and  that  this  ship  is  not  now  liable 

to  the  forfeiture  she-  is  charged  to  have  incurred 

before  the  judicial  sale* 

We  therefore  make  the 

Rule  Absolute* 
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MEMORANDA: 

In  the  preeeding  vacation,  Mr.  Seqeant  Onslow 
WIS  promoted  to  the  degree  of  King's  Serjeant. 

Samuel  Marry att,  of  the  Middle  Temple,  and 
John  Gumeyj  of  the  Inner  Temple,  esquires,  were 
appointed  of  his  Majesty's  Counsel  in  the  Law. 
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^if.LS  t'.f  Ejlton. 


1816. 

Fridmf, 
StkNwember. 

A  trader  being  THIS  was  an  action  agaiBst  the  Sheriff  of  Deron, 
/jfXi  %-  foTSLfdl^  return.  The  defendant  hiid  levied,  on 
^PftiticMu^  the  25t}i  September  iSiSy  1,095/*  75.  gd.  on  the 
hthsadelu  goods  of  WtUiam  Shiles,  against  whom  the  plaintiff 
vcrcd  a  war-    y^  ^^  ^^t  a  Writ  of  jferi  facias.     On  the  8th 

rant  to  arrest  #•   i       .  «/         t/ 

him  to  a  she-  October  foUowmg,  the  Sheriff  had  notice  of  a  com- 
v^hoU^eeking  niissien  of  bankrupt  having  been  issued  against 
him  for  the  Skiles^  uuder  \f  1^0h  he  ha4  that  dfij  been  declared  a 
executing  it  $  bankrupt,  on  an  act  of  bankruptcy  alleged  to  have 
by'^the  Mme'"*  been  cwnmitted  on  the  1^  September.  He  l^en 
attorney  to      took  an  indemnification  from  the  petitioning  (:;redi- 

repair  to  his  _  .  ,.     ,  at  i       ^     i 

officc,/0  avoU  tors,  Kir  retunung  mula  bona  after  the  wfi  pi  the 
^slmi^Sted   goods  taken  in  execution.     The  question  on  the 
wVZ^d'    *"^  ^^'  therefacef  whi^th^r  m  a^  pf  bankruptcy 
and  remains  '  had  been  committed  on,  that  oay  by  Shiles. 

there  a  consi- 
derable times 

hIve^co"^'^r  ^^  ^^^  adduce4^  to  proye  the  aet  of  J)ank- 

ted  an  act  of  ruptcy»  which  was  the  defence  to  the  presf^nt  action, 

Sn^h7  ^i^  ^«^-    ^^'  *^  attorney  ,^.  the  petition- 

meaning  of  ]x^  creditors,  (and  who  was  called  as  a  witness 

the  statutes;         ^  ^ 

so  as  to  defeat  on  the  trial)  had  sjfifi^  o)it  a  iMfrit,  on  their  behalf, 
agatnstThe  against  Shilcs,  on  which  a  warrant  had  been 
^criff,  bya     delivered  to  the  sheriff's  officer.     Ctw?,  meeting 

judgment  ere-    «,.,.*  »'i  -i^.        ^  •  ^ 

<iitor  to  Kco*  Sn$les  m  the  market*p|aee,.apprized  mm  ot  it,  and 
c«d?o^l^'  i^COmw^i^^  him  to  ?ome  to  his  o^p?t  to  avoid 
^°d***id*^  t^i^e  publicity  of  being  arrested  in  the  street,  which 
nferifaaoi,  he  di4>  and  expressed  himsielf  obliged  to.  Co^v  for 
tSu^JiSf.  ^  civUity.     While  he  was  at  Coa^s  office,  he  sent 

act  of  bankruptcy.  ^  mCflSllge 
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8  message  to  one  of  the  plaintifi  to  come  to  him,  ,  ^^^^ 
for  the  purpose  of  making  some  arrangement,  who  Mills 
promised  to  meet  him  there  in  half  an  hour.  In  the 
mean  time,  Shiks  asked  if  he  could  take  the  op- 
portunitj  of  going  ont  on  some  other  business  which 
he  had,  when  Car  obsenrecU  that  as  the  officer  had 
the  writ  in  his  possession,  for  the  purpose  of  exe- 
cuting it,  he  would  most  probably  be  arrested  if  he 
did  ;  and  that  he  had  no  authority  from  his  clients 
to  prevent  it.  Upon  which,  the  witness  sat  down 
again,  and  said,  **  Then  Iwill  not  go  out,''  and 
remained  in  Caa^s  office  till  three  o^elock,  and  dien 
went  away. 

On  this  evideiwe,  Mr.  Justice  Parke  directed 
the  jury  to  find  a  rerdict  for  the  plnntiff,  ruling, 
that  what  had  been  prored  did  not  amount  to  an 
act  of  bankruptcy;  distinguishing  this  case  ftom 
Ckenoweth  ▼,  Hay  (a\  inasmuch  as  it  appeared, 
in  the  present  instance,  that  Shiles  had  not  kept 
out  of  the  way  to  prevent  the  arrest  taking  [^ace  ; 
but  that  it  might  be  done  in  a  less  pnUic  manner, 
and  not  in  the  street ;  observing,  also,  that  the  act 
was  the  effect  of  a  recommendation  by  the  attorney 
of  the  petitioning  creditors ;  and  the  jury,  in  con- 
sequence  of  the  learned  Judge^a  ^ii^ction,  found  a 
verdict  for  the  plaintifi^ 

Pell,  Serjeant^  now  moved  for  a  new  trid,-  on 
the  authority  of  the  case  of  Chentmeth  v.  Hay^ 

(a)  1  M.  &  a  676. 

L  2  where 
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.    ^*^*'  .  where  it  ww  ruled  that  it  is  not  necessary  that  the 

Mills  plaintiff  be  actually  ddayed  by  the  act  of  bankniptey : 

V'  for  that  the  mere  posability  that  the  act  might  so 


operate,  was  sufficient  to  bring  it  within  the  : 
ing  of  the  statutes.^ — Here,  the  inacdrent  was  con- 
cealed  from  the  officer,  knowing  that  he  was  in 
search  of  him,  and  was  actually  prevented  fr<Hn 
going  out  about  his  common  busness  by  that  ap- 
prehension ;  the  attorney  having  no  authority  to 
prevent  the  arrest.  The  case  oi  Ghnmungham  v. 
Laing  (bj,  also  decides,  that  the  statutes  were 
meant  to  extend  to  any  evasion  of  creditors,  and  that 
any  absenting,  with  a  view  to  delay,  would  consti- 
tute an  act  of  bankruptcy. 

Per  Curiam. — ^Under  all  these  circumstances, 
there  has  not  been  such  an  act  of  bankruptcy  com- 
mitted by  ShileSf  as  will  defeat  this  action. — Had 
Cb.r  not  been  the  attorney  of  the  petitioning  ere* 
ditors,  the  case  would,  perhaps,  have  borne  a  difibrent 
complexion.  As  it  stands,  we  see  no  ground  for 
granting  the  rule. 

Rule  refused^ 

(bj  2  Marsh.  240. 


IN 
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Tic  King  (on  the  prosecution  of  Messrs.  Heath-        1816. 
COTE  &  Boden)  v.  Towle,  Badder  &  Slater,        wednesdatj, 

I3th  Natembtr. 

TH]&  prisoners  were  indicted  at  the  last  Summer  An  indict- 
Assizes  9A  Leicester,  before  Mn  Baron  Graham,  ^^rc^^^Sl 
on  the  fltat  43  Geo.  IIL  c.  58  ♦,  for  shooting  at  ^h.  58,  charg. 

5*         ing  m  one 
Jo/in  count,  that  if. 

/ifOMiOMSfyf 

•  By  Sect  I.  it  is  enacted,  "  That  if  any  person  or  persons,   wilfullv,  ma- 
from  and  after  the  first  day  ofJul^  in  the  year  of  our  Lord  Hn^^f^if"^ 
one  thousand  eight  hundred  and  three,  shall,  either  in  Eng'  and  of  hit' 
land  ox  Irdandf  wilfully,  maliciously,  and  unlavpfuUy  shoot  at  m^ilice  afore« 
any  of  his  Majesty's  subjects,  or  shall  wilfully,  maliciously,  Jh^f  aJ'jj],'^ 
and  unlawfully  present,  point,  or  level  any  kind  of  loaded  with  intentyi^- 
fire-arms  at  any  of  his  Majesty's  subjects,  and  attempt,  by  ^^!^.^'^^' 
drawing  a  trigger,  or  in  any  other  manner,  to  discharge  the  and  that  Cand 
saoie  at  or  against  his  or  their  person  or  persons,  or  shall  wil-  /).  were  then 
fully,  maliciously,  and  unlawfully  stab  or  cut  any  of  his  Ma-  f^^  ^^d^wlf' 
jesty's  subjects,  with  intent  in  so  doing,  or  by  means  thereof,  (j^g  g^id  J. 
to  murder,  or  rob,  or  to  maim,  disfigure,  or  disable  such  his  the  felony 
Majesty's  subject  or  subjects,  or  with  intent  to  do  some  other  ^^^"jj?^'^ 
grievous  bodfly  harm  to  such  his  Majesty's  subject  or  subjects,  form  afore- 
that  then  and  in  every  such  case  the  person  or  persons  so  f^d^  to  do 
offending,  their  counsellors,  aiders  and  abettors,  knowing  of  a«inft"the^' 
and  privy  to  such  offence,  shall  be  and  are  hereby  declared  fonn,&c.;^d 
to  be  felons,  and  shall  suffer  death  as  in  cases  of  felony  with-  in  another 
out  benefit  of  clergy:  Provided  always,  that  in  case  it  shall  j^ngthe^acTof 

appear  shooting  on  a 
person  un-  • 
known,  in  the  same  wordszs  before  ;  and  that  all  three,  A.^  C.  and  Z).,  were  then 
and  there  aiding  and  abetting  him  the  felony  aforesaid,  in  manner  and  form  aforesaid, 
to  do  and  commit  (omttting  the  word  feloniously  to  the  aiding  and  abetting)  ;— 
held  good  on  tbewboUt  notwithstanding  that  omission :  the  tratuta  having  made 
aiders  and  abettors  principal  felons ;  although  the  Jury,  having  found  A,  guilty 
generally  and  acquitted  the  others,  afterwards  expressly  negatnred  that  if/s  was 
the  band  that  fired. 

L3 
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^^^^'       John  Asker.  '  TTie  indictment  consisted  of  six 

The  Kino    counts : — The  first  count  stated,  that  J(me$  TotDle^ 

v«  on,  &c.  with  force  and  arms  at,  &c.  to  wit,  with  a 

and  othen.   ^^^^^  pistol  loaded,  kc.  Jeloniousli/^  wilfulfyy  Tna^ 

Ucioushfj  and  vnlawfulltfj  and  qf  his  malice  qfare" 

thought^  did  shoot  at  John  Asher^  a  subject,  &c« 

with  intent  in  so  doing,  and  by  means  thereof,  ^fo- 

niousb/f  &c.  to  kill  and  murder  him  said  Asher : — 

and  that  Badder  and  Slater  were  then  and  there 

aiding   and  abetting  the  said  I'owlCj  the  JeUmy 

aforesaidj  in  manner  and  form  ajbresaid^  to  do 

.  and  commit,  and  were  knowing  of  and  privy  to  the 

committing  of  the  said  felony,  against  the  form  of 

the  statute,  &c. 

The  second  count  alleged,  that  the  act  was  com- 
mitted  wifch  intent  to  disable  him. 

The  third  count  laid  the  offence  with  intent  to 
do  and  inflict  upon  him  a  grievous  wound,  such 

appear  on  the  trial  of  any  person  or  persons  indicted  for  the 
wilfullj,  maliciously  and  unlawfully  shooting  at  any  of  hi« 
Majesty's  subjects,  or  for  wilfully,  maliciously,  and  uidawfolly 
presenting,  pointing,  or  levelling  any  kind  of  loaded  fire-arms 
at  any  of  hb  Majesty's  subjects,  and  attempting,  by  drawing 
a  trigger,  or  in  any  other  manner,  to  discharge  the  same  at 
or  against  his  or  their  person  or  persons,  or  for  the  wilfully, 
maliciously,  and  unlawfully  stabbbg  or  cutting  any  of  hif 
Majesty's  subjects  with  such  intent  as  aforesaid,  that  sucb 
acts  of  stabbing  or  cutting  were  committed  under  such  cir- 
cumstapces  as  that  if  death  had  ensued  therefrom,  the  same 
would  not  in  law  have  amounted  to  the  crime  of  murder,  that 
then  and  in  every  such  case  the  person  or  person*  so  indicted 
shall  be  deemed  and  taken  to  be  not  guilty  of  the  feloniea 
whereof  tb^  shall  be  so  indicted,  but  be  thereof  acquitted." 

wound 
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woand  then  and  therfe  being  a  grierotis  bodily  .    ^^^^''    . 
harm*  The  King 

The  fourth,  fifth,  and  sixth  conntsj  charged  the  gnd  others, 
same  acts,  in  the  same  words j  to  have  been  com- 
mitted, with  the  like  several  intents,  by  some  evil 
diq)09ed  person  to  the  jurors  unknown  ;  abd  that 
all  the  three  prisoners  were  then  and  thel«  (omit- 
ting the  word  felotnondy)  aiding  and  abetting,  &c. 
the  8«d  unknown  pierson,  the  jhhmf  (tforescud^  in 
manner  andjbrm  qfbresaidj  to  do  and  commit^  and 
were  then  and  there  knowing  cifj  and  privy  to  the 
committing  of  the  said  several  felonies,  against  the 
form,  ftc. 

The  jury  acquitted  Badder  and  Slater,  and  found 
Towle  guilty  generally.  The  learned  judge  then 
put  it  to  the  jury,  whether  Towle  was  the  man  who 
^red;  and  they  found  that  he  was  not.  On  that 
finding,  the  objections  were  taken ;  first,  that  the 
thre^  last  counts  of  the  indictment  were  bad,  for 
the  omission  of  the  word  "  feloniously"  in  that 
part  of  those  counts  which  went  to  nSect  the  prr- 
soner  Towle ;  and,  secondly,  if  that  Were  so,  that 
no  judgment  could  be  entered  up  on  the  three 
first  counts,  because  the  jury  had  negatived  the  ] 

charge   to  which   they  applied,   by  finding   that 
Tffwle'B  was  not  the  hand  which  fired. 

The  judge  pronounced  sentence  on  the  prisoner, 
but  respited  the  execution  of  it  till  the  opinion  of 
the  twelve  judges  should  be  taken.  The  case  now 
camse  on  for  argument,  when 

L  4  Denman, 
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Defiman^  in  support  of  the  objectionsi  submittecl 
The  King    (taking  the  second  first)  that  there  could  bene 
''•         charge  of  felony  framed,  without  employing  the 
and  others,    word  *  feloniously*  in  the  indictment; — ^that  that 
word  was  indispensably  and  essentially  necessary  to 
mark  the  felonious  intent  with  which  the  act  was 
committed,  and  to  characterise  the  offence  chained 
— that  no  other  word  could  be  substituted  to  sup- 
ply the  omission — and  that  such  words  as  wilfully, 
knowingly,  or  any  other,  were  insufficient;  because 
it  would  be  still  doubtful  what  offence  the  will  and 
knowledge  constituted. 

The  rule  of  pleading  is,  that.the  offence  itself  mu^ 
be  alleged,  and  the  manner  of  it,  and  both  in  apt  and 
technical  words : — "  An  indictm^it  of  felony,"  says 
Sir  M.  Hale^  (2  Hist.  P.  C.  ch.  25,  s.  7,  p.  184,) 
**  must  always  allege  the  fact  to  be  donej^fome^ ; 
'^  an  indictment  of  burglary  must  lay  the  ofienee 
"  to  hejelonice  et  burglariter  Jregit  etintraviti 
**  an  offence  of  high  treason  must  be  laid  to  be 
"  done  proditorie ;  petit  treason  felonice  et  pro- 
"  ditorie.'^  Then  (citing  Stamf.  P.  C.  p.  96.  a.) 
he  proceeds,  *^.A.  kinj^dctedy  quod  Juratiis  est  unum 
^*  equvm ;  it  is  but  a  trespass  for  want  of  the  word 
^^Jelonice.'*  Of  so  great  importance,  says  the  same 
authority,  are  the  words  of  art,  that  if  by  omission, 
or  misplacing  of  letters,  they  become  insignificant, 
they  vitiate  the  indictment;  as  burgariter  for  hur* 
glariter^feloniter  {(xrjelonice,  murdreddmt  for  mt^r* 
dravit.  (lb. ch. 24, p.  169 — 187.  Stanf.  V.C.g^.h.) 
— In  2  Hawkins,  (P.  C.  23,  s.  73.  p.  258,)  it  is  said, 
that  ^*  no  periphrasis  or  circumlocution  whatevei^ 
-^^  will 
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•^  will  «upply  those  words  of  art  which  the  law  has  ,     ^^^^'    . 
<<  i^ropiiated  for  the  description  of  the  offbnce ;    xhe  King 
'*  from  whence  it  follows  that  an  appeal  of  death         ^* 
•*  cannot  amount  to  a  chaise  of  murder,  without   and  othera. 
**  the  word  murdraviti''  and  that  however  particu- 
larly the  circumstances  and  malice  be  set  forth.  Nor 
Off  rape,  without  the  word  rapuit;  of  larceny,  cepit; 
of  mayhem,  mayhemaxnt:  nor  would  any  of  those 
appeals  be  sufficient,  without  the  word  Jelonice. 

[Ellenborough,  Ld.  C. «/.  It  cannot  be  dis- 
puted that  periphrasis  is  not  sufficient.  But  it  will  be 
contended,  that  the  word  '  feloniously'  is  virtually 
inserted,  and  without  any  periphrasis,  here,  because 
the  unknown  person  is  alleged  to  have  committed  a 
felonious  BCtJelomousb/'y  and  the  prisoner  is  then 
chaiged  with  aiding  and  abetting  the  said  unknown 
person  to  do  and  commit  the  felony  aforesaid^  m 
MANNER  AND  FORM  AFORESAID,  and  to  have  been 
knowing  of  and  privy  to  the  committing  of  the  said 
felony.3 

That  would  be  still  liable  to  the  objection  of 
requiring  the  aid  of  construction  by  reference,  and 
caUii^  in  former  words,  which  is  never  admitted  in 
eriniHial  cases;  nor  is  there  any  instance  of  that  sort. 
It  would. clearly  be  insufficient,  in  an  indictment 
^igainst  a  receiver  of  stolen  goods,  to  refer  to  the 
felonious  act  of  stealing,  without  also  stating  that 
the  stolen  goods  were  feloniously  received. 

[Bayley,  J.  You  do  not  cite  any  authority  for 
that.] 

The 


150  CASES  IK  THE  EXCHEQUER, 

'^^^    ,       The  rule  is  clear,  that  nothing  can  be  left  to  in*- 

The  King   tendment;   and  all  the  precedents  ate  uniformly 

^'         j&amed  on  that  rule.     In  fld  Hccwkins^  P.  C.  c.  ag, 

and  Others.   8. 17,  p,  445,  it  is  said,  "  it  doth  «ot  seetn  ne- 

*'  cessary,  in  any  indictment  or  appeal  against  a 

'*  man  as  accessory  before  the  fact,  to  set  forth 

"  the  special  manner  by  which  he  abetted  it,  but 

^  "  only  to  chai^  him  generally,  quod  feUmicdj  SfC. 

"  ahettamt**  The  word^/on/c^,  therefore,  is  more 

necessary  in  charging  an  abetting,  than  the  setting 

forth  the  special  manner  of  such  abetting. 

In  many  cases  of  cWge  of  felony,  the  facts 
alleged  might  be  true,  and  yet  no  felony  may  have 
been  committed.  Thus,  if  a  constable,  acting  ^th 
his  staff  of  office,  were  to  abuse  his  authority,  and 
were  to  call  upon  A.  to  assist  him  (which  A.  would 
certainly  be  bound  to  do)  and  death  were  to  ensue, 
the  constable  would  be  guilty  of  murder ;  but  A. 
would  not ;  and  yet  ^.  would  be  aiding  and  abetting 
an  act  which  was  felony  in  the  constable  ;  but  he 
would  not  be  privy  to  what  was  passing  in  the  mind 
of  the  constable,  and  which  gave  the  act  its  feloni- 
ous essence. 

[Ellenborough,  Ld.  C.  J.  Here  a  f&ffdj  is 
laid  to  have  been  committed,  and  the  |>risoner 
to  have  been  knowing  of  and  privy  to  the  com- 
mitting of  the  felony.  That  includes  the' motives 
under  which  the  felony  was  cominitted,  tfnd  gives 
to  the  guilty  privity  the  quality  of  the  princr-- 
pal  actO 

The 
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The  Counsel  then  put  the  case  of  a  man  labour- 
ii^  under  mental  derangement,  doing  an  act  which 
would,  in  a  sane  person,  amount  to  a  felony,  and  v* 

submitted,  that  in  cases  of  felony,  particularly  where  gnd  others, 
the  offence  was  created  by  statute,  judges  were  not 
astute  in  deducing  inferences.  This  indictment 
iovld  not  be  true,  unless  felony  had  been  com- 
mitted; still  the  technical  words,  which  the  law 
requires  to  be  introduced  for  the  certainty  of  chaige, 
can  never  be  dispensed  with,  and  that  (infavorem 
vita? J  even  though  the  act  be  clearly  a  felony. 

It  was  then  contended,  that  if  the  three  last 
counts  were  bad,  the  prisoner  could  not  be  convicted 
on  the  three  first,  because  he  was  there  charged  in 
terms  with  the  act  of  shooting,  which  was  expressly 
imd  distinctly  negatived  by  the  jury.  In  certain 
cases,  a  person  aiding  and  abetting,  may  be  said  to 
be  a  principal,  under  circumstances  specially  found, 
by  the  jury  chaining  him  with  doing  the  act.  That 
was  so  held  in  fVitts's  case  (a). — So  also  in  the 
King  V.  Bortkwick  ( bjt  and  the  King  v.  /Van- 
cis(c)\  but  in  the  present  case,  neither  was  the 
shooting  found,  nor  any  other  equivalent  circuili^ 
stances.  The  two  offences  created  by  this  statute, 
are  entirely  distinct,  though  the  punishment  is  the 
same  in  both.  Tlie  only  authority  inclining  against 
this  doctrine,  is  to  be  found  in  Foster  fd\  where 
it  is  said,  that  in  the  case  pf  murder,  the  mor- 
tal stroke,  though  given  by  one,  is  considered, 
in  the  eye  of  the  law,  as  given  by  every  individual 

{aj  East,  P.  C.  414^— Starkie,  Cr.  PI.  400. 
CbJ  Doug.  floy.  fcj  Str.  1015. 

(dj  C.L.  351.  3ded. 

present 
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,    ^^^^'    ,  present  and  abettiiig»  t|be  person  actually  strikhig^ 

The  KiKQ    being  only  the  band  or  instrument  by  whicb  the 

_  ^*         others  struck.    It  is  further  said  there,  that  if  the 

and  others,   indictment  charged  that  A.  gave  the  mortal  stroke, 

and  B.  and  C.  were  present,  aiding  and  abetting; 

if  it   Cometh  out  in   evidence  that  B.  gave  the 

stroke,  and  that  A.  and  C.  were  aiding,  the  proof 

would  sustain  the  indictment. 

[GiBBs,  C  «7.  Independent  of  the  authority  of 
Foster^  it  is  a  doctrine  no  one  can  doubt,  that,  in 
murder,  whoever  gives  the  blow,  all  present  are 
g^iilty :  for  the  act  of  one  is  the  act  of  all.] 

But  there,  the  o£Penee  is  malum  in  se^  and  a  life 
must  be  lost,  juod  therefore  the  principle  of  the 
common  law  applies. — Here,  no  life  has  been  lost, 
and  the  impunity  of  the  common  law,  in  such  a 
casis,  is  provided  against  by  statute,  and  by  that 
alone  the  felony  is  created;  the  statute  must 
therefore  be  strictly  followed  in  laying  the  chaige, 
and  the  whole  charge  precisely  proved.  Were  it 
otherwise,  a  man  might  not  know  what  he  was  called 
upon  to  answer,  or  might  be  convicted  of  a  crime 
which  he  did  not  come  prepared  to  defend.  ' 

It  was  then  urged,  that  the  casqs  of  shooting  were 
to  be  governed  by  the  decisions  on  tl^e  statute  of 
stabbing;  and  the  authority  of  Foster  (e)  was 
again  resorted  to,  to  show  how  strictly  the  statutes . 
which  took  away  clergy  are  to  be  .cqnstrued ;  so 
much  so,  that  aiders  and  abettors  were,  in  the  case 
of  the  King  v.  Page  and  tiarwood  (f)^  admitted 

(e)  C.  L.  355.  (f)  Aleyn,  43.— Stiles,  m. 

to 
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to  thdr  clergy ;  and  the  statvrte  (i  Jm.  !•  ch.  8.)  was       ^^^^' 
held  to  extend  only  to  «ueh  as  actually  made  the    TheKivG 
tjirust,  not  to  those  who,  in  construction  of  law.      _  ^' 

TOWLE 

might  be  said  to  make  it :  and  that  is  a  stroi^  case,    and  otheiv. 
£Mr  tlie  offence  was  felony  at  common  law. 

'   [Ellenborgugh,  hd.  C*  J.  That  statute  loooks 
only  to  the  individual  act. 

GiBBS,  C.  J.  No  aigument  can  be  drawn 
firom  the  statute  i  Jac.  I.  c.  8,  in  the  present  case, 
because  that  statute  was  passed  against  the  very 
hand  which  struck  the  blow,  and  that  only. — The 
words  are, — "  every  person  which  shall  iJirust  or 
'*  sti^."  Whereas,  by  the  statute  now  under  con* 
sideration,  all  counsellors,  aiders  and  abettors  of  the 
crime,  though  not  actually  present,  are  made  felons, 
and  no  maition  is  made  of  those  who  are  present.] 

The  act  now  in  question  is  very  analc^ous  to  the 
statute  3  Henw  VII.  c.  2,  de  muUere  ahducta ;  by 
which,  says  ljoriCok€(gJ^  **  not  only  the  takers  but 
*^  the  procurers,  abetters  of  the  felony,  and  receivers 
''  of  the  woman,  knowing  the  same,  are  all  adjudged 
'*  as  principal  felons;  the  like  whereof  we  find  not 
"  in  any  other  statute."  Yet  in  Lady  FtUwood^B 
case  (kj^  who  was  indicted  on  that  statute,  with  other 
persons,  for  aiding  and  abetting  in  the  county  where 
the  marriage  took  place ;  and  some  of  the  same 
persons  were  also  indicted  in  another  county,  from 
whence  the  woman  was  carried ;  a  distinction  was 
teken  and  recognised,  as  to  the  latter  not  having 

/gj  3  lost.  6i.  (hj  Cro.  Car.  482, 484, 488. 

been 
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1816.  been  guilty  <rfa  fetony  witkin  the  statute.  Where 
The  Kiwo  ^^^^^  ^^^  made  principals,  the  indictment  always 
«.  d^ftcribes  the  faet  a9  it  aetually  oecuired,  or  the 
and  oSwre.  g^w*^^  injustice  would  otherwise  ensue.  For  thus, 
persons  charged  as  accessories  before  the  fact,  might 
be  convicted  on  a  case  made  out  against  them 
in  evidence  as  principak;  because,  their  defence 
restilig  on  quite  a  different  footing  from  the 
charge,  they  might  be  indicted  for  one  offence, 
and  convicted  of  another,  from  mere  want  of 
preparation; — and  thus,  a  man  might  be  con* 
vided  of  shooting  a  person  whom  he  never  saw, 
though  on  a  charge  of  counselling  die  act.  Such 
are  ^e  evil  consequences  which  would  arise  from 
not  adhering  to  the  terms  of  the  statute,  whereby 
dbtinet  degrees  of  olfenee  are  created.  The  same 
observation  applies  t9»  the  Coventiy  Act  ft  J,  on 
which  this  act  was  framed.  The  indictment  on  diat 
act,  always  alleges,  that  one  party  cut,  and  that  the 
others  aided  and  abetted; — it  did  not  charge  all 
generally,  but  each  with  committing  the  approprirte 
oflfence.  By  the  Kack  Act,  (g  Geo.  I.  c.  22,) 
persons  maliciously  shooting,  were  made  felons, 
without  benefit  of  riergy.  In  the  Coatt^Aver^^  ease 
fkj  it  was  held,  that  aidess  and  abettors  might  be 
found  ^ilty  as  principals;  but  the  statute  creating 
the  felony,  with  which  they  were  charged,  was 
silent  as  to  aiders  and  abettors,  and  the  common 
law  took  its  course.  In  the  present  case,  the  statute 
on  which  the  indictment  proceeds,  has  minle  the 
aiding  and  abetting  a  distinct  of&nce  from  the 
principal  act,  although  of  the  same  degree  as  to  the 

(ij  32&  ^  Car.  n.  (^J  Lead),  Cr, L.76. 
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punishment.  It  was  iMniedly  queationed  by  Mr. 
/.  Fo$t€r^  in  Miifwmfer  wd  Sims*$  case  flj^  whe-  TheKiMo 
ther  that  stiM^ute,  on  w]iieh  they  were  indicted)  ^ 
(the  Black  Act,)  could  lie  extended  to  aiders  «nd  and  olSrs. 
abettors,  so  as  to  oust  thepi  of  their  clergy;  and 
the  same  doubts  are  entertained  in  subsequent  cases» 
to  be  found  in  East,  (Cr.  L.)  He  stated,  in  conclu- 
sion, his  general  propoaMon  to  be,  that  whereyer 
an  act  of  parliament  furnishes  a  description  of  the 
person  intended  to  be  bren^t  within  it,  the  charge 
must  be  stated  and  proved  to  accord  with  the  law 
and  the  laot;  and  that  if  it  be  not,  no  inference  or 
implication  can  belp  it,  Heve,  that  had  not  been 
done,  because  the  aeooad  species  of  ofience,  (idding 
and  abetting, )  of  whieh  alone  the  prisoner  had  been 
conYicted,  had  nut  been  laid  to  haw  been  done  foh^ 
fiiotLsly ;  and  therefore  he  sulmutted,  that  it  had  not 
been  brought  within  the  act.  And  of  the  first  and 
laiger  oflenee  (the  actual  shooting)  the  priscmer  had 
been,  in  point  of  &ct,  aequitted,  by  the  subsequent 
express  qualificataon  of  their  verdict  fay  the  jury. 

JR^j/m^  for  the  Crown,  admitted  the  neecasity 
of  emptoying  ept  teraw  of  hw  in  iaadiotmaita  of 
Seiony ;  but  he  contended^  that  in  the  pres^  ^ase 
the  vcynlict  jrecorded  waa,  in  effect,  a  verdict  of  guilty 
generaUy,  oAtwithstanding  what  passed  afterwards 
aa  to  the  qualifying  aMwea  qf  the  Jury  to  the 
quejBtionaofthe  Judge^  wUi^h  he  contended  vf/&ce 
wholly  iHuaa^iial  &etfi  aa  affbctiBig  tiie  lavr  of  the 
ease.  Be  s^ibmitted,  that  the  whole  of  each  oomit 
must  be  t^ken  togethev  aafermmg  one  entire  count, 

,  rO  FoS»r,aii..App*4i5. 

t       .      . ,  and 
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,    ^^^^    .  and -as  umting  the  farmer  part,  in  which  the  word 

Tte  KiHO    '  felonioualy '  oocwrijed,  y/rith  the  latter,  m  whieh  it 

^'         did  not,  thereby  siq^plyiag  the  omissioni  by  the 

and  oth&s.   ooniiectioii  of  the  latter  with  the  fonner  part.     The 

charge  was,  that  the  act  (of  shooting)  had  been 

Jehmiauslif  committed  by  certain  persons,  and  that 

the  others  were  aiding  in  the  felony  aforesaid,  in 

mamter  4mdform  aforesaid. 

In  the  case  of  the  constable,  put  by  the  other 
side,  the  penion  assisting  him  would  not  be  wilfully 
aiding  and  abetting  the  commission  of  the  Jehny^ 
because  the  felonious  intention  (the  consenting 
mind)  would  be  wanting ;  but  that  is  not  so  here, 
because  the  indictment  distinctly  alines  all  that  is 
necessary  to  constitute  the  felonious  ofifence,  aild 
adopts  all  the  necessary  terms. 

The  word  '  feloniously'  is  certainly  to  be  fbund 
in  most  precedents  of  indictments^for  felony ;  but 
it  does  not  therefore  follow  that  its  repetitian  is  in- 
dispensable or  necessary :  that  must  always  depend 
on  the  particular  case.  In  HeydefC%  case  (m)^  the 
jury  on  the  coroner's  inquest  found  ^*  Qujod  Jacobus 
Heyden  Ae  S.  Ssc.  T.  M.  W.  M."  (and  several 
odiers)  '^  quarto  die^  &c.  ex  maUtUs  sms  prasco- 
*<  gitatis  felonkd  utjebmes  dictae  Dom^  Reg^  in 
*'  diet.  £dw'  Savage  adtunc  8g  ibidem  imuUum  et 
^<  qffiraiamficerunt  et  quod  prasd*  Jacobus  Heyden 
*^  cum  quodam  gladio  vdlor^j  8^.  pra^atum  Savage 
^^filofic^  percussit  et  dediteidem  Edwardo  adtunc 
^<  ist  ibidem  unam  plagam  mortaiem  super  sinis- 

(mj  4  Rep.  41. 

"  tram 
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**  trum  gem^  SgcJ'    On  that  finding,  it  vm  ob-       1816^ 
jected  liiat  the  mdictment  did  not  say  that  Heyden   The  Kiiro 
^^felofiice  et  ex  nuUitid  md  pnBcogitatd  deditpla^     ^  ^' 
"  gamj  Sfc.  ;'•  but  as  the  conjunction  et  coupled  and  othew. 
the  sentences  together,  so  that  the  words  Jehnici^ 
SfC.  first  mentioned,  referred  to  all  the  subsequent 
verbs,  it  was  held  sufficient. — In  Mary  Nichelson's 
case  ("nj,  also,  it  was  decided,  that  an  indictment 
was  not  bad  for  not  repeating  the  word  '  feloniously* 
in  the  allq^on  of  the  delivery  of  the  poison  to 
the  deceased.     The  last  three  counts,   therefore, 
he  submitted,  were  well  sustained. 

It  was  then  urged,  that  on  the  three  first  counts 
also,  Towle  was  properly  convicted ;  for  he  must 
be  considered,  in  point  of  law,  to  have  fired  the 
pistol,  and  therefore  was  a  principal  in  the  first 
degree  under  the  statute,  and  the  verdict  must  be 
taken  to  be  a  general  verdict  of  guilty,  convicting 
him  of  the  whole  chaige,  and  that,  notwithstanding 
the  subsequent  and  inddaital  finding  of  the  Jury, 
after  they  had  given  their  verdict,  that  his  was 
not,  in  point  ^JatU  the  hand  which  fired :  he  was 
indicted  both  as  principal  and  accessoty,  and  might 
have  been  convicted  as  either.  In  2  Hcewktns^ 
P.  C.  c.  33,  of  Appeals,  sect.  19,  p.  236,  it  is  kid 
down,  *<  That  it  is  in  the  election  of  the  plaintifi*  to 
**  declare  against  him  who  actually  gave  the  wound, 
^  as  the  principal  ofiender,  and  against  those  who 
''  abetted  him  as  accessories,  or  against  them  all  as 
'*  principals ;"  and  in  sect.  76  of  the  same  chapter, 

(%y  1  East,  P.  C.  34J6. 
VOL.  III.  M  it 
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it  is  said  to  be  in  the  election  of  the  plaintiff  to  sup- 
pose, in  his  declaration,  that  every  one  of  them  did 
the  fact ;  because,  in  such  a  case,  the  act  of  one  is, 
in  the  judgment  of  law,  the  act  of  all :  or,  to  show 
the  special  manner  of  the  case  as  in  truth  it  was,  and 
set  forth  the  fact  to  have  been  done  only  by  the 
person  who  did  it,  and  the  Qthers  to  have  been  his 
abettors,  &c.  Here  the  prisoner  was  charged  both 
ways. — In  Benson  v.  Offley  axidLipp<m('oX  where 
A.  was  charged  with  giving  the  wound,  and  B*  with 
being  present,  aiding  and  abetting,  a  verdict  find- 
ing the  facts  inversely,  was  held  good,  because  both 
were  principals,  and  equally  guilty;  and  it  was 
added,  that  an  indictment  ought  to  be  as  certain  as 
a  count  in  an  appeal.  To  the  same  point  he  cited 
1  Hale^  (H.  P.C.)  437, — Mackalky's  case  ("pj^ — 
the  King  against  Gibson  (q)^ — and  Plowden^  98.— 
As  to  WiUs^s  cB.se  (r J  y  which  had  been  cited  for  the 
prisoner,  that,  it  was  argued,  operated  rather  against 
him ;  because  it  confirmed  the  case  of  the  Coal- 
heaver's,  which  was  on  a  statute  wherein  aiders  and 
abettors  are  not  mentioned,  and  showed  that  any 
of  the  associates  of  the  person  shooting  were  equally 
guilty.  As  to  the  doubts  entertained  by  Mr.  Justice 
Foster^  in  the  case  of  Midwinter  and  Sims  (s)y 
who  differed  from  all  the  rest  of  the  Judges,  the 
reason  given  is,  because  aiders  and  abettors  are  not 
mentioned  in  the  act  which  created  the  felony ; 
and  if,  notwithstanding,  that  indictment  was  held 

(0)  3  Mod.  m.     2  Show.  510.  S.  C. 

(p)  9  Rep.  67.  (q)  \  East,  P.  C.  413. 

(r)  1  East,  P.  C.  414.  ($}  Fost.  App.  415. 
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not  to  be  bad,  h  fortiori  must  this  be  good  which       1816^ 
is  on  a  statute  where  aiders  and  abettors  are  in  fact    x^^  king 
expressly  provided  against  ?— Whether  therefore,  on          v. 
the  present  indictment,  the  prisoner  were  charged   and^otha-s, 
with  actually  firing  the  pistol,  or  with  being  pre- 
sent, aiding  and  abetting  the  person  actually  firing, 
it  is  not  necessary  that  the  all^tion  should  be 
strictly  according  to  the  fact :  it  would  be  sufficient 
to  support  a  verdict  of  guilty,  if  it  bring  the  ofFendel' 
within  the  statute  which  expressly  makes  the  aiders 
and  abettors  principal  felons. 

Denmariy  in  reply,  insisted  on  his  fonper  argu- 
ments. And,  in  answer  to  the  cases  cited,  observed, 
that  in  Hey  don*  s  case,  and  that  of  Mary  Nicholson^ 
the  yford  Jelonice  was  in  fact  introduced,  and  in  the 
very  counts ;  and  the  question  in  those  cases  was 
merely,  whether  the  word,  although  so  introduced, 
ought  not  to  have  been  repeated?* — and  it  was  held, 
(as  was  obvious,)  that  the  conjunction  carried  it 
through  all  the  rest  of  the  count,  which  was  entire 
and  undivided  >  and  not  as  here,  consisting  of  dis- 
tinct branches,  and  charging  distinct  offences.  In 
the  first  of  those,  it  charged,  that  the  *^  prisoners 
*^  Jelonice  qffrcuam  facerunU  et  qw>d  Hey  don 
**  gladium  tenebat  adtunc  et  ibidem  prced*  S. 
*'  felonic^  percussitf  et  [felonke  subaudiendum] 
*'  dedit  eidem  Edw^  adtunc  et  ibidem  unam  pla- 

*  In Het/doTis  case,  too,  (it  is  observable,)  the  word  ^Jelanui' 
js  shQ  used  in  the  last  count  of  the  same  inquisition,  which 
charges  other  persons  with  being  present,  aiding  and  abetting. 
The  couatruns — "  jB/  tdterius  prad.  Juratores,  Sfc.  dicunt  quod 
*'  prad.  T,  M.  SfW.  M, — tempore  feloniae  Sf  murdredprad.  in 
**  forma  praed.  fact'  scilicet^  ^c,  felonic^  Juer*  presentes  cum 
**  gladiiif  Sfc.  tunc  et  ibidem  auxiliantes  assisientes,  Sfc,  SfcJ*^ 

M  2  •*  gam 
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"  gam  mortalem.*'  So  in  the  other  case,  the  in- 
dictment (in  the  same  count,  and  applying  to  the 
same  chaise  and  person)  alleged,  that  **  Mary 
"  Nicholson  did  witfidly^Jehniously^  and  of  tier 
"  malice  aforethought^  mix  ix)ison  with  flour,  &c. 
'*  and  the  said  flour  so  mixed,  &c.  did,  with  the 
"  intent  aforesaid^  then  and  there  deliver,'*  &c. — 
Here,  the  count  consists  of  two  distinct  branches,  in- 
volving distinct  ofiences,  and  charging  distinct  per- 
sons, and  therefore  they  require  distinct  allegations; 
for  there  is  no  such  comiection,  either  in  matter  or 
manner,  as  can  admit  the  two  sentences  or  the  two 
charges  to  unite,  or  give  to  either  of  the  latter,  even 
by  reference,  any  of  the  terms  which  qualify  the 
former. 


'AH  the  precedents  negative  such  a  mode  of 
framing  the  count  in  practice,  for  not  one  indict- 
ment, charging  a  felony,  can  be  produced,  wherein 
the  word  •  feloniously^  has  been  omitted ;  nor  would 
it  be  proper  or  safe,  that  such  laxity  should  be 
allowed  in  criminal  pleading.  He  again  insisted 
on  the  distinction  taken  between  such  ofiences  as 
were  felony  by  common  law,  and  such  as  were  made 
so  by  statute.  He  denied  thiat  the  act  itself,  of 
firing  the  pistol,  having  been  negatived  by  the  Jury, 
was  immaterial  in  a  statutable  oflPence. 


Graham,  Baron.  In  my  charge  to  the  jury, 
I  said,  that  I  considered  the  persons  present,  aiding 
and  abetting,  as  principals. 

GiBBs,  Chief  Justice.  The  error  seems  to  be 
in  taking  up  the  argument  on  the  answers  returned 

by 
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by  the  jury,  without  preserving  a  reference  to  the       ^^'^* 
object  of  the  questions.  Xl^e  Kihg 

V. 

£llekborouoh»  Lord  Chief  Justice.    Suppose   i^d  otherg. 
the  jury  had  returned  the  same  answers,  and  this  , 
indictment  had  consisted  ^f  the  first  count  only  ? 

The  sentence  was  afterwards  carried  into  exe- 
cution. 


1816. 


TuBNEB  and  another  v.  Calvert  and  others. 


Friday, 
15th  November, 


MARTIIf  moved^  pursuant  to  notice  (two  days)  After  a  plain- 
that  the  plaintifis  might  be  at  liberty  to  withdraw  ^m^i'^gd  hit^ 
the  replication  filed  to  the  answer  of  Charles  Dig-  bin,  and  filed 
numf  one  of  the  defendants,  and  re-amend  their  fo7cause^^" 
biU»  by  striking  out  the  names  of  the  defendants,  ^*^*^*'J  ^' 
R.  Ladbroke  and  E.  PhilUpps,  and  otherwise,  as  nui  to  dismiss, 
they  should  be  advised,  upon  payment  of  205.  costs  dcfend^t* 
to  Disnum  in  respect  thereof,  and  without  costs  ^ho  has  not 

^  /  .       '  caused  delay, 

a&  to  the  other  defendants  in  the  cause,  amending  the  Court  win 
their  office  copies  of  the  biU.  Ji^jSn  S' 

be  withdrawn 
TV  1     «    •  » 1        1  1  .  for  the  pur- 

Daimcejf  and  Baiuunf  showed  cause,  stating,  pose  of  further 
that  the  biU  was  filed  Easter  Term  i8ii,  that  de-  turbj^^^^ 
feadant,  Dignum,  answered  January  1812,  and  on  ingoutthe 

^-__*'  i.i.'  1   name  of  such 

20th  February  submitted  (to  save  expense  and  defendant, 
time)  to  answer  exceptions — ^that  in  November  fol-  ^s^p^ts  !^for 
lowing  (just  before  Dignum  would  have  been  entitled  j^cy  wiii  set 

M  3  ^0  dilatory  pro- 

ceedtngs. 
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,    ^^^^'     ,  to  move  to  dismiss)  plaintiffs  obtained  an  order  to 
XuHNER     amend,  on  payment  of  205.  costs,  which 'amend- 
and  another  ments  Dignum  answered  in  May  1813,  he  having 
Calvert    ^^  ^^^  mean  while  obtained  time,  on  the  ground 
and  others,   of  ill  health — ^that  in  December  following  (18th) 
plaintiffs  obtained  another  order  to  amend,  paying 
205.  costs,  which  was  not  served  till  the  2d  day 
oi  Hilary  Term  (24th  January  1814)  to  which 
Dignum  also  filed  his  answer  6th  May  following — 
that  on  the  24th  March  next,  Dignum  obtained  an 
order  nisiy  for  dismissing  the  bill  against  him,  with 
costs*  The  plaintiff  then  showed  for  cause,  that  some 
of  the  other  defendants  had  filed  insufficient  an- 
swers, the  exceptions  to  which  had  been  allowed ;  and 
that  such  defendants  were  in  contempt  for  ivot  put- 
ting in  further  answers,  due  diligence  having  been 
used  on  part  of  plaintifls,  on  which  the  order  was 
discharged.     Dignum^  (that  plaintiflfe  might  have 
sufficient  time  to  get  in  the  answers,)  did  not  after- 
wards take  any  proceedings  towards  dismissing  the 
bill,  as  he  might  long  before  have  done,  till  last 
Trinity  Term,  when,  understanding  that  the  an- 
swers had    come  in,  he  then  obtained   an  order 
nisij  and  the  plaintiffs,  at  the  Sittings  after  that 
term  replied  (for  cause). 

Under  these  circumstances  the  defendant's  Coun- 
sel sumbitted,  that  such  proceedings  were  merely 
vexatious,  and  had  for  their  sole  object  to  harass 
and  delay  the  defendant  in  a  suit  which  had  already 
subsisted  nearly  six  years,  during  which  time  the 
plaintiffs  had   twice  amended,  paying  the  def^n*- 

dant 
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dant  40^.  towards  his  costs,  which  amounted,  in 
fact,  to  nearly  as  many  pounds ;  and  that  if  such 
proceedings  were  permitted,  the  suit  might  yet  be 
prolonged  indefinitely— that  the  bill  had  already 
been  dismissed  with  costs  as  against  £.  PfulUppSy 
and  the  Court  had  refused  an  application  to  reinstate 
him. 


TURNEB 

and  another 

V. 

Calvert 
and  others. 


Martin^  in  support  of  the  motion,  contended, 
that  it  was  ahnost  of  course,  as  it  certainly  would 
have  been,  if  a  replication  had  not  been  filed, — 
that  all  the  delay  and  expense  had  been  caused  by 
those  of  the  defendants  who  had  sent  in  insufficient 
answers. 

Fer  Curiam* — Tliere  certainly  should  be  some 
limit  to  amendments ;  and  there  must,  at  some  time, 
be  an  end  put  to  delay.  We  must,  therefore,  re- 
fuse the  application. 

Motion  refused. 


M  4 
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1816.        Kensington  and  others  v.  White,  Chalmers 

Friday,     ^        :f-^^^f^         aud  COWIE. 
1 5th  November.       ^^'^^^'  ^f  - 
*— 7-v '   ^ 

A  bill  filed     TH  IS  was  a  modon  on  the  part  of  the  plaintifisp 

to  restrain  a  .     .  .        *^.  > 

plaintiff  at  for  a  commission  to  examine  witnesses  at  Amster- 
P^rocIcdiSgon  dopTiy  returnable  without  delay,  with  all  usual  and 
five  difFcrent    nccessarv  directions;  and  also  a  duplicate  andtripli- 

policies  of  m-  /.         1  .     .      '  .^  '^  a  '  j  A  ^ 

surance,  ef-  cate  of  such  commission,  it  necessary. — And  that 
f^Sship?^"  the  injunction  issued  in  this  case,  to  restrain  the 
between  the  defendant  White  from  further  proceedings  at  law 
the  same  time,  against  the  plaintiffs,  might  be  continued  until  the 
i^bieVorTui.  return  of  such  commission. 

tifanousness. 

""^'  Many  points  of  practice  arose  in  the  course  of 

c^^ylc'^  these  proceedings,  which  are  detailed  in  the  order 

tions  against      of  time. 

t  he  various  un-  •         •  '  . 

derwriters  on 

such  policies        The  plaintiffi  (72  in  number)   had  filed  their 

b'c!dZ)i!TriId  bill  on  t^  7th  July  1802,  with  the  object  of  fur- 

pl1s7Jfirthe  iiishing  a  defence  to  the  several  actions  brought 

P^it'iF^  At  against  them,  (individually,)  on  certain  policies  of 

granted  an  injunction  to  restrain  them  (the  plaintiffs  at  law)  from  proceeding 
further,  in  a  case  where  there  was  strung  suspicion  of  fraud  in  the  assured,  on  the 
money  being  paid  into  Court,— on  the  ground  ofthe  answer  of  one  of  the  defendants 
not  having  come  in. — p.  168. But  hceff^bitmorev.  Tbomtou^  infra* 

And  the  Court  of  Common  Pleas  enlarged  their  rule,  which  had  been  obtained 
for  a  new  trial,  until  the  same  time. — p.  169. 

The  Court  will  dissolve  the  injunction,  if  the  amount  ofthe  losses  claimed,  be 
not  paid  into  Court :  and  they  will  not  permit  money  so  pai<l  in  to  be  taJcen  out, 
on  the  ground  of  great  lapse  o(  time  between  the  filing  of  the  bill  and  the  putting 
in  the  answer,  unless  it  clearly  appear  that  the  delay  was  gross  ftnd  wilful  on  the 
part  ofthe  defendant,  and  that  he  was  plainly  not  disposed  to  answer  at  all.— p.  172. 

A  commission  to  examine  witnesses  abroad  will  he  granted,  under  such  circum- 
stances, on  the  coming  in  of  defendant's  answer,  although  not  prayed  Ky  the  ori- 
ginal bill,  and  the  injvaction  will  be  in  the  mean  tinsecontinued.-^pb  173^  174.— ■*— 
Nete,  The  defendailt  had  been  very  dilatory  in  putting  in  a  sufficient  answer. 

*  insurance> 
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insurance,  underwritten  by  them  in  1798,  on  voy-       1816. 
ages  to  be  performed  by  the  ships  Orion  and  EUza-  Kbnsihoton 
bethf  fi'om  the  East  Indies  to  Hambro\  or  North    and  others 
America; — spraying  that  the  defendants  might  be     y.^* 
ordered  to  produce  certain  papers  and  documents,  >and  others. 
said  to  be  in  their  possession,  and  to  rehte  to*  the 
subject  matter,  and  to  disclose  the  names  of  the 
persons  who  sailed  on  board  the  said  ships ; — and 
that  an  injunction  might  be  issued  in  the  mean  time, 
to  restrain  the  proceedings  at  law. 

The  bill  charged,  that  four  policies  had  been 
effected  by  defendants,  Chalmers  and  Cowie^  on  the 
Orionj  and  on  the  Elizabeth^  upon  ship,  goods, 
freight,  and  money  advanced  and  disbursed; — that 
the  plsdntifl^  had  been  called  on,  on  behalf  of  defend- 
ant White,  for  money,  as  for  a  partial  loss  of  the  said 
ships  and  cargoes ;  and  that  certain  papers  had  been 
handed  over  by  JVJiite  to  them,  to  satisfy  them,  as 
to  such  alleged  losses ;  but  that  many  material  docu- 
ments relating  to  the  transaction,  which  were  among 
the  papers  in  their  possession,  and  which  would 
have  served  the  plaintiffs,  as  defendants  at  law,  had 
not  been  produced; — that  the  adventure  on  which 
the  policies  had  been  effected,  was  not  bondjide  on 
the  account  of  ffliite,  but  was  contraband  and  ille- 
gal, being  in  fact,  for  the  purpose  of  bringing  to 
Europe,  (Holland,  J  from  Batavia,  the  property 
of  the  Dutch  East  India  Company,  to  a  very  large 
amount:  and  that  the  whole  of  the  insurance  was 
fraudulent,  and  the  pretended  loss,  a  contrivance, 
for  the  purpose  of  charging  the  plainti£&  with  the 
amount  of  their  subscriptions,  as  the  correspondence  - 
and  suppressed   documents  .wou^,   if  produced, 

enable 
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iSifi^  enable  them  to  prove ;  amongst  which  latter,  was  a 
Kensington  ^otaiial  copy  of  an  agreement  between  White  and 

and  others  the  commissioners  of  the  company  at  Amsterdam^  by 
White      which  Wlute  had  engaged  to  use  his  privilege,  as  a 

and>other8.  neutral,  to  effect  the  illegal  object  charged; — and 
that  White f  combining  with  the  other  defendants, 
had  dedared  in  the  actions  at  law,  averring  the 
interest  in  himself,  (White^J  (pretending  that  he 
was,  at  that  time,  a  citizen  of  the  United  States  of 
America  J  and  that  thte  ships  were  American^  and 
were,  in  fact,  bound  on  the  voyages  specified  in  the 
policies,  with  cargoes  purchasied  of  the  Batavian 
Asiatic  Company,  on  account  of  himself  and  other 
American  citizens;  and  that  the  Orion^  being 
driven  by  stress  of  weather  into  the  Isle  of  France^ 
was  seized,  and  condemned  as  prize;  and  that  the 
Elizabeth^  on  her  arrival  there,  was  found  to  be  so 
much  damaged  as  not  to  be  worth  repair,  and  there- 
fore was  abandoned : — whereas  the  plaintiff  charged, 
—that  White  was  not,  at  the  time  of  efiecting^  the 
insurance,  an  American^  but  a  British  subject; — 
and  that  the  cargoes  of  the  ships,  when  they  sailed 
from  Batwviay  were  the  property  of  the  Dutch  East 
India  Company. 

The  defendants  at  first  demurred  to  the  bill,  as 
containing  in  itself  several  and  distinct  matters 
alleged  against  the  defendant,  which  had  no  re- 
lation to,  or  dependance  on  one  another;  whereby 
the  defendant,  if  he  should  be  compelled  to  answer, 
would  be  put  to  great  inconvenience  in  making  his 
defence. 

JPlumer  and  Steele,  in  support  of  the  demurrer, 

admitted 
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admitted  that  demurrers  for  multifariousness  were       i^^^- 


generally  applicable  to  several  matters  of  difierent  Kensihotom 
natures,  charges  against  difierent  defendants;  and    andothen 
that  the  present  ground,  as  against  the  same  defen-      white 
dant,  was  novel.     But  they  submitted  that  it  was    and  othert. 
sufficient,  inasmuch  as,  otherwise,   the  defendant 
might  be  compeUed  to  defend  himself  in  equity 
against  several  charges,  to  some  of  which  he  might 
have  a  defence,  and  to  others  he  might  not;  and 
an  injunction  might  be  obtained,  because  the  de- 
fendant might  not  be  able  to  answer  both  cases  ;-^ 
and  that  the  present  bill  was  multifarious  against 
Whitey  the  policies  being  distinct,  and  on  distinct 
subjects:  as  well  might  a  policy  and  a  mortgage 
be  made  the  ground  of  the  same  bill. 

Richards  and  C0JP9  contra^  contended,  that  the 
objects  of  the  bill  were  compatible;  and  that  in 
discouraging  multifariousness  in  pleading,  the  evil 
of  allowing  multiplicity  of  suits,  ought  not  to  be 
overlooked.  That  the  whole  was  one  transaction; 
and  that  the  other  objections  were  not  matter  of 
demurrer* 

Demurrer  over-ruled. 


The  actions  at  law,  now  sought  to  be  suspended 
by  the  injunction,  were  commenced  against  each  of 
the  underwriters  (the  plaintiffs)  in  the  Court  of 
Common  Pleas,  in  June  1801,  White  being  then 
in  India.  In  Trinity  Term  1802,  four  of  the 
causes  were  set  down  for  trial,  after  a  delay  bf  twelve 
months ;  when  the  plaintiffs,  (the  defendants  at  law) 
finding  it  was  intended  to  try  them,  and  fearing 

that 
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^^^^-  that  they  had  not  sufficient  evidence  of  the  defence 
Kensington  ^^  fraud,  on  which  they  relied,  filed  the  ]N*esent 

and  others  bill:  but  the  defendants'  attorney  having  delayed 
White      oempliance  with  an  order  of  this  Court,  to  appear 

and  others,  for  the  defendants,  until  it  was  too  late  for  the 
pkintiffs  to  move  for  an  injunction,  the  causes  were 
tried,  and  the  defendants  (plainti£&atlaw)  obtained 
verdicts  in  all :  the  jury  finding  that  the  property 
was  American^  and  not  Dutch.  A  great  number  of 
the  plaintiffi  then  voluntarily  paid  into  the  hands 
of  certain  persons,  named  in  an  agreement  signed 
by  them,  the  amount  of  their  several  subscriptions, 
in  trust,  to  be  applied  in  satisfaction  of  whatever 
judgment  should  be  pronounced  by  the  Court  of 
Common  Pleas. 

On  the  i6th  November  following,  the  plaintifis 
ciitained  an  injunction,  for  wmt  of  the  defendant 
Whitens  answer. 

On  the  22dNovember9  Shepherd,  Sexjeant,  show* 
ing  cause  against  a  rule  for  a  new  trial  at  law,  which 
had  been  granted  by  the  Court  of  Common  Pleas, 
stated  to  the  Court,  the  fact  of-  the  plaintiffs  (in 
equity)  having  obtained  the  injunction,  for  want 
of  Whitens  answer,  since  the  rule  had  been  granted; 
which  he  submitted  that  they  had  no  right  to  i^ly 
for,  under  such  circumstances,  when — 

Heath,  Judge,  suggested  that  the  rule  should  be 
enlarged,  till  the  defendant's  answer  should  have 
come  in;  which  might  put  an  end  to  the  cause. 

AlvaKly, 
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AxvANLY,  Cfiief  Justice^  They  had  a  right  to  1816. 
get  the  injunction,  and  to  suspend  the  effect  of  the  Kbnsinctow 
verdict:  and  we  will  not  give  the  plaintiff  (at  law)  and  others 
the  fruit  of  his  judgment,  tiU  the  answer  be  put  in.  White 
The  object  of  both  parties  is  clearly  this, — the  plain-  and  others. 
tifis  (at  law)  wish  us  to  give  final  judgment^  se  that 
if  the  injunction  is  dissolved,  they  may  take  out 
execution,  and  prevent  the  cause  from  being  tried 
again.  But  why  should  we  shut  the  door  against 
future  investigation?  On  the  other  hand,  the  defend- 
ants desire  we  should  grant  a  new  trial ;  so  that  when 
the  injunction  shall  be  dissolved,  they  may  have  the 
benefit  of  the  new  evidence? — [^Shepherd  oh^^cted 
that  that  was  what  they  ought  not  to  be  allowed  to 
do,  as  they  should  have  enjoined  the  plaintiff  beiqre 
tbe  trial,  and  not  lie  by  till  after  the  verdict.] — 
That  might  be  a  reason  why  the  Court  of  Exchequer 
riiould  not  have  granted  the  injunction.  And  when 
I  sat  in  a  Court  of  Equity,  I  considered  that  a  plain- 
tiff, who  had  waited  till  a  trial  was  had,  was  not  en- 
titled to  the  interference  of  the  Court:  but  as  the 
Coinrt  of  Exchequer  have  done  so,  considering  the 
defendants  entitled  to  it,  we  must  enlaige  this  rule 
until  the  answer  is  put  in.  In  this  case,  (which  is 
a  snspieious  one,)  the  defendants  want  to  avail  them- 
selves of  the  plaintiff'  own  oath ;  if  that  should 
iomidi  them  with  no  advantage,  the  plaintiffs  wiH  not 
be  prejudiced  by  it.  In  the  mean  time,  the  defend- 
ants shall  pay  the  money  recovered  against  them 
into  Court* 

Rule  enlarged,  till  the  coming  in  of 
the  plaintifis'  answer. 

On 
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1816. 

Kknsingtom      On  the  26th  November  (1802),  the  defendants 

and  others    ^j^  equity)  applied  to  this  Court,  by  motion  in  the 

White     cause,  that  th6  injunction  might  be  dissolved;  or, 

and  others.   ^^iBit  such  of  the  plaintiffs  as  had  not  deposited  the 

money  claimed  on  the  losses,  subject  to  the  deed 

of  trust  before  adverted  to,  should  now  pay  that 

money  into  Court  within  fourteen  days,  to  abide 

the  event  of  the  pending  actions  at  law:  otherwise, 

the  injunction  to  be  dissolved  as  to  them. 

Plumer  and  Steele  for  the  motion. 

Richards  and  Cox  opposed  it. 

The  Court  granted  the  application ; 
and  made  an  order  accordingly, 
(i8th  December j)  in  the  terms  of 
the  motion. 


On  the  29th  October  1811,  Whitens  answer  was 
filed,  which  denied  the  principal  chaises  in  the  bill; 
and  referred  to  a  schedule  for  an  account  of  all  the 
papers  in  his  possession,  or  in  that  of  Chalmers  and 
CowiCf  (the  latter  of  whom,  the  answer  stated  to 
have  got  the  material  document  in  question,  but 
which  he,  in  his  answer,  denied,)  relating  to  the 
whole  transaction.  That  answer  was  excepted  to, 
and  all  the  exceptions  allowed.  The  plaintiffs 
amended  several  tim^s;  and  finally,  on  the  loth 
February  1812:  to  which  no  further  answer  was 

for 
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for  some  time  put. in.     And  still  this  agreement       ^^* 
with  the  Dutch  East  India  Compmy  was  not  forth-  k^nsingtqn 
coming*  ^^  others 

White 
In  this  stage  of  the  cause,   and  imder  these   and  others. 

circumstances,  the  plaintifl&  applied,  on  the  139th 
June  1815,^  White*  %  further  answer  to  the  amended 
bill  not  having  yet  been  filed,)  to  be  allowed  to 
take  out  of  Court  the  money  by  them  invested  in 
the  Three  per  cents,  in  trust,  in  the  cause,  under  the 
order  of  the  18th  December  1802,  with  the  accu- 
mulations thereon. 

Dauncey  ^nA  Winthrop  supported  the  motion; 
submitting,  on  a  full  statement  of  all  the  pro- 
ceedings, that  the  plaintifl^  ought  not  to  be  preju- 
diced by  the  defendant's  delay  in  answering;  who 
thus  might  ]ock  up  their  money  to  an  indefinite 
period,  if  permitted  to  withhold  his  answer  from 
time  to  time. 

Martin  and  Abercrombyj  on  the  other  hand,  con- 
tended that  the  object  of  the  application  was  im- 
practicable. The  defendant  having  obtained  a  ver- 
dict, Jias  been  restrained  from  taking  the  fruits  of 
it;  although  he  has,  by  his  answer,  denied  the  foun- 
dation of  the  plaintifis'  equity,  as  he  has  sworn  that 
the  property  was  his.  The  Court  must  be  satisfied 
that  the  delay  is  gross  and  wilful  on  the  defendant's  . 
part.  Among  the  present  applicants,  there  may  be 
many  who  are  the  assignees,  or  personal  representa- 
tives of  the  original  plaintiffs.  White  is  not  shown  to 
have  been  the  cause  of  the  delays  he  is  himself  in 

South 
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^^^'    ,  South  America,  whither  the  commission  to  take  his 

Keksikgton  answer  is  gone,  which  was  to  have  been  returned  by 

and  others    g  ship  of  war.    It  not  being  by  his  n^lect,  therefore. 

White     ^^^  ^^^  commission  has  not  been  executed,  he  ought 

and  others,   not  to  be  deprived  of  the  benefit  of  the  common 

order  which  he  has  obtained,  for  securing  to  him 

thie  result  of  his  verdicts. 

Per  Curiam. — TOie  Court  will  certainly  use  great 
caution  in  parting  with  money  paid  in  under  such 
circumstances.  If,  however,  they  saw  cleariy  that 
a  defendant  was  .decidedly  indisposed  to  answer,  they 
would  release  the  money;  but  that  decided  indispo- 
sition is  not  made  apparent  here.  Great  allowances 
are  to  be  made,  in  consideration  of  the  part  of  the 
world  to  which  the  commission  has  gone  to  be  exe- 
cuted, and  the  other  difficulties  which  must  attend 
its  execution  and  return.  The  persons  to  whom  it 
is  entrusted,  are,  probably,  but  little  conversant  with 
such  things,  and  may  require  to  receive  instructions 
in  the  matter  from  hence.  The  Court  would  pro- 
bably bear  in  mind,  on  any  future  application  for 
the  same  purpose,  that  it  was  not  the  first;  but  at 
present,  we  cannot  make  the  order. 

Motion  refused. 

In  September  last,  the  defendant's  further  answer 
came  in;  and 

isi*  N^ttmber.  It  was  uowmoved,  hyDauncei^BXid  Wintkropj  pur- 
suant to  notice  given  for  this  day,  (on  the  13th,)  on* 
an  affidavit  of  one  of  the  solicitors  for  the  phuntiflb, 

stating 
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Stating  tke  leading  facts  of  the  bill;  and  that  the       i8i#.  . 
defx^nent  believed  that  there  were  persons  living  at  Kbnsingt  'w 
Amsterdam^  particularly  Sperusz  fViseluis,   and   andothem 
Daniel  Arbman  Johanz^  who  would  be  able  to  give     ^  ^* 
material  evidence  on  the  subject  of  the  agreement,   and  othen* 
(between  White  and  the  agents  of  the  Dutch  East 
India  Company,  alluded  to  in  the  bill,)  which 
would  go  to  prove,  that  the  property  in  the  cargoes 
of  the  two  sh^.was  reaUy  that  of  the  Dutch  East 
India  Company,  .and  not   of  defendant   White; 
—-that  without  such  testimony,  the  plaintiffi  (in 
equity)  could  not  make  out  their  defence  to  the  said 
actions;— *that  the  commission  was  not  aj^lied  for 
from  any  motive  of  delay; — and  that  the  money 
sought  to  be  recovered  by  the  defendants,  from  such 
of  the  plaintiflb  as  continued  to  resist  the  claim  of 
loss,  and  the  actions  at  law,  had  all  been  invested 
in  die  3  per  cent,  consols  in  trust,  to  be  applied 
acoordBig  to  the  ultimate  result  of  the  proceed- 
ings. 

Martin  and  Abercromby  objected  to  the  appli^ 
cation  for  a  commission  being  now  made,  after  a 
delay  of  sixteen  years.  There  is  nothing  on  the 
record  to  justify  the  granting  a  commission;  and 
the  pfauntiffs  have  not  prayed  a  commission  by  their 
original  bill. 

Thomson,  Chief  Baron.  I  see  no  reason  why 
the  cottimission  should  not  go,  as  prayed.  The  de- 
lay alluded  to  has  chiefly  arisen  from  the  defendant 
not  having  answered  as  he  ought  to  have  done.  He 

voii.  m.  N  did 
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^^^^  ,  did  not  put  in  his  answeir  till  nine  years  after  tfie 
Kensington  filing  of  the  bill :  and  when  it  came  in,  it  was  ¥ery 

and  otherg  insufficient,  and  hardly  any  to^wer  at  all.  The 
White,     amended  bill  prayed  a  commission  to  examine  wit* 

and  others,  nesses  residing  at  Amsterdam.  Before  TVhit^u 
answer  came  in,  a  trial  was  had,  and  a.  verdict  found 
for  the  ^ainti£&  at  law,  which,  it  is  stated,  was  owing 
totheir  having  proceeded  widiput  the  testimony  of  the^ 
witaesses  sought  to  be  examined. — It  is  most  likdy» 
that  if  the  plaintifi  had  obtained  a  commission  at 
that  time,  they  would  not  have  been  able  to  get  it 
executed,  as  Holland  was  theii»  and  until  lately^ 
under  hostile  dominion.  There  is  nothing,  there- 
fore, as  it  seems  to  me,  to  preclude  the  granting 
the  commission  prayed,  which  may  be  proceeded  in 
in  the  ordinary  way4 

Grahah,  Baron.  The  novelty  of  this  applies- 
tMm$  is  answered,  by  adverting  to  the  particular 
situation  of  the  parties  to  this  suit  at  different  periods. 
And  in  all  cases  of  this  description,  the  Court  must 
be  guided  by  the  cireumstances  brought  before 
them. 

Wood,  Baren,  concurred. 

Richards,  Barorij  of  the  same  opi^on. — The 
right  of  a  plaintiff  in  equity,  ought  not  to  be  af- 
fected by  any  delay  on  the  part  of  the  defendant. 
Here«  the  de£»Klant  has  not  in  fact  put  in  any  an- 
swer  till  September  last;  for  that  is  the  only  answer 
on  which  the  plaintift  could  have  proceeded.    The 

ii\junction 
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injunction  ought  to  have  been  applied  for  before, 

and  then  it  would  properly  have  staid  the  proceed-  Kensingtoh 

ings  at  law  before  the  trial.  "^^  ^^^^ 

White 
Motion  granted.       «^^  *>'^''t. 
The  injunction  to  be  continued,  till 
the  return  of  the  commission,  and 
puMication  passed. 


i»i(( 


Sir  Watkin  Lewes  v.  Morgan  and  others^ 


Tue$day, 
t9tkNov€mher 


DaUNCE  Y moved,  diat,  notwitfastan^ng  the  The  Court 
Older  of  the  20th  June  1801,  for  making  a  separate  SoeputyRc! 
report  in  thi«  cause,  and  subsequent  orders  with  membrancer 
respect  thereto,  and  the  order  of  the  1  lihJtUif  1810,  ma^eagenenJ 
for  a  further  separate  repwt,  the  Deputy  Remem-  [S^^"oS 
brancer  of  this  Court  may  be  directed  to  proceed,  ordcraforsc- 
without  delay,  to  make  his  general  report,  pursuant  are  regularly 
to  the  decree  pronounced  on  the  hearing  of  this  ai\^u!;hte 
cause,  dated  2d  July  1796,  he  having  now  before  have  before 
him  a  full  state  of  facts.  tuxt  of  facts. 

Hie  Court  refused  to  make  the  order,  holding 
tiiat  they  could  not  direct  a  general  report  to  be 
made,  until  the  separate  report  had  been  regularly 
di^osed  of  in  the  usual  course. 


N  2      .  The 
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iSif).       BiRDWOOD,  Assigq^  of  Hart,  v.  Stephen  Hart 
Tue^ay.  '  »^^  Morris  Hart. 


If  a  copy  of  The  defendant,  Morris  Hart^  had  been  taken 
risp.  be  left  on  an  attachment  for  a  contempt,  in  not  appearing' 
of  defend^?*  to  a  subpcPTia  taken  out  against  the  defendants,  on 
brother  (who  an  affidavit  of  scrvice,  '*  by  delivering  a  copy  thereof 
p^mcrand a  "  *<>  ^^^  Co^9  a  servant  of  the  above-named  de- 
tnthl^lS^  "  ^^^^^^  Stephen  HarU  at  his  dwelling  house, 
atwhotehousc  *«  where  the  said  Morris  Hart  also  resided.** 

such  servant 
acknowledged 

leth  November.^  Spufikie  obtaiucd  a  rule  to  show  cause  why  the 
that  he  resided  attachment  should  npt  be  set  aside,  with  costs,  on 
8cmce,\u  an  affidavit  o£  Morris  Hart,  that  he  had  quitted 
^^?t"^bc  tut  ^^S^^*  before  the  issuing  of  the  writ  ofsubpeenat 
of  the  king-  on  a  voyage  to  Holland,  and  did  not  return  till  the 
^ora  at  e  g^j^  September, — that  he  had  not  received  the  copy 
,    till  his  return, — ^and  that,  at  the  time  of  the  service, 

And  a  rule  i,  ^.^  ,  , 

(for  setting     he  was  actually  at  Helvoetsluys  on  said  voyage. 

asiile  an  at- 
tachment) ob* 

[19IA  Arovm6.]  Dauncey  now  showed  cause,  by  an  affidavit,  that 
taincd  on  a      Stephen  had  been  personally  served  with  a  copy  of 

representation     .    -^      _  i  ^         ^  -,       ,      * 

that  the  party  the  suopoma, — ^that  ^^n  Cos,  Stephen's  servant, 
The'tlmTS*'  ^^  acknowledged  that  Morris  resided  at  his 
service,  will     (^ Stephen^ s)  house,  but  was  then  out  o(  town  : — 

be  discharged,  ^.       ^  ,  .  ,  t-ii 

on  such  cause  that  a  copy  was  then  given  to  her,  which  she  pro- 

coftir*  ^^^    mised  to  give  to  him  when  he  returned.    He  stated, 

also,  that  the  defendants  were  brothers  and  partners 

in  trade — ^that  they  lived  together,  but  were  each 

occasionally  absent  on  the  joint  business  of  both. 

in 
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In  Lady  Carrington  v.  Cantillon  (aX  service  of  ,    ^^^^' 
subpmia  on  one  partner,  was  held  good  service  on    Birdwood 
his  partner  then  in  France.     It  is  acknowledged,  ^  ^  ''• 
that  he  resided  at  StepherC%  house,  and  that  he    *         ^  ^^ 
received  the  process  on  the  6th  September^  when 
he  might  have  a^ieared.     The  mbpcma  issued  on 
28th  June  J   and  the   attachment  issued    on  the 
31st  o£  October. 

Spankief  in  support  of  the  rule.*  It  does 
not  appear  that  defendants  were  partners.  Ann 
Cox  was  not  a  servant  of  the  party  himself,  nor 
does  it  sufficiently  appear  that  Morris  resided  at 
Stephen^s  house.  Morris  being  out  of  the  king- 
dom at  the  time,  could  not  be  brought  into  contempt 
by  such  a  service  of  process. 

Per  Curiam.  This  is  the  case  of  service  of  pro- 
cess, by  leaving  it  with  a  servant,  at  the  house  which 
was  the  general  place  of  abode  of  the  party  when 
in  England^  who  occasionally  goes  abroad  on  busi- 
ness, and  was  out  of  the  kingdom  at  that  time. — 
Such  A  service  of  subpasna  is  good*,  and  an  attach? 
ment  may  be  well  founded  on  it. 

Rule  dischaiged,  with  Costs. 

(aj  Bunb,  107. 

*  The  officer  certified  that  the  serrice  Waa  regular. 


N3  The 
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•^ — ^  Hie  King  v.  Abbott. 


[BANcvember,]  GASELEE  Obtained  a  rule  to  show  cause,  why 
^.having  a  ^^  verdict  which  had  been  taken  for  the  Crown, 
lands,  mort-  on  this  sctrc  focioSf  for  duties  on  an  auction  bond^ 
Sw  oncwo  should  not  be  set  aside,  and  entered  for  the  de- 
years  i  he  has  fendaut.     The  cause  was  not  tried,  but  the  foUow- 

jio  longer  any  .  ^  -.         ,       1 

fttatf  or  in-  ing  Statement  ot  facts  was  agreed  on  by  the  counsel 
S  Wgh«  on  both  sides,  which  the  Lord  Chief  Baron  reported 
than  an  equity  ^  having  been  proved : 

of  redemption  ^  *■ 

only. 

It9th  Navemb.]       "  That  Mr,  Jokit  Abbott^  the  defendant,  is  a 
And  if,  on  jjcenced  auctioneer^  and  executed  the  bond  in  the 

his  becoming       ,,..,.  .         1        rm 

bankrupt,  his  pleadings  m  this  cause  .mentioned.-  That,  on  1st 
assignees  e  ^^^^^  1813,  the  defendant  gave  the  annexed 
upon  them,  notice  *  and  catalogue  to  the  proper  ofncer  of 
•f  *^"^^  *«^^  Excise,  of  an  auction  sale,  to  be  held  by  him  at 
perty  abso-      JVest  Co'wes,  in  the  Isle  of  IVlght^  on  the  4th 

lately  as  the 
estate  of  the 
bankrupt,  •  «  West  Cotves,  Isle  of  Wight To  be  sold  by  auction,  by 

nofwltSthe  ^^"-  ^"^  ^^  ^*^^'  ^y  <>«*«'  <^^^«  assignees  of 

exemption  of  John  Geleyy  at  the  Vine  inn,   IVett  Cofaxs,  on  fVednesdny^ 

r^*  ?^    1.  ^^  August  1813,  at  two  o'clock  in  the  afternoon,  a  freehold 

c6,  sec.  ic  ^^osfi  of  meadow  land,  with  a  labourer's  cottage  thereon 

and  is  there*  erected,  situate  near  West  Cowes  aforesaid,  containing  about 

fore  liable  to  foyy  ^^^^    j^^^  j^  ^g  occupation  of  John  Geky" 
the  auction  '  '^  ^ 

duty. 

^Mrr#— If  the  assignees  had  previously  redeemed  the  estate. 

Nor  will  the  Court,  on  such  a  sale,  deduct  the  proportional  part  of  the  duty 
payable  on  the  value  of  the  equity  of  redemption,  for  they  consider  the  entire  duty 
CO  be  payable  by  the  auctioneer  on  the  whole,  at  the  conclusion  of  the  sale^  and  if 
Che  interests  are  blended  so  indiscriminately  by  the  assignees,  whose  duty  it  is  to 
keep  them  apart,  the  Court  will  not  relieve  them. 

August 
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August  181 3. — That  the  sale  took  place  on  the  day 
mentioned  in  such  notice,  when  the  property  in  the 
pleadings  menttoned,  was  sold  at  auction  by  the  de- 
fendant, to  the  hi^^st  bidder,  for  the  sum  of  800  /. 
»— Hiat  on  the  ^\A  September  1813,  the  defendant 
oocoonted  for  this  sale  in  London^  with  the  proper 
offieer  of  Excise,  by  delivering  die  annexed  printed 
eopy  of  the  particnlais  of  sale,  and  writing  thereon, 
<'soId  for  800/."— That  die  defendant,  at  the 
sasse  tine,  made  befoK  die  proper  officer  the  usual 
affida;vit. — That  such  particulars,  so  delivered  by 
the  defendant,  were,  at  the  time  of  such  delivery, 
endorsed^  by  the  certificate  of  the  assignees,  here- 
inafter mentioned,  appearing  thereon. — ^That  the 
auction  duty  on  such  sale  was,  on  the  4th  NovetH' 
ier  1814,  demanded  of  the  defendant  by  the 
Commissioners  of  Excise,  under  the  following  cir^ 
cumstanoes  : — That  the  prq^rty  in  the  pleadings 
mentioned,  and  sold  by  the  defendant  at  auction, 
were  purchased  by  John  Gefy^  on  lodi  October 
1 799,  and  weare^  by  indentures  of  lease  and  release, 
conveyed  to  die  use  of  Thomas  Sewell,  his  execu- 
tors, administrators  and  assigns,  for  the  life  of  the 
said  John  Geb/^  in  trust;  nev^theless,  for  the  said 
John  Geljf  and  his  assigns,  for  the  term  of  his  life, 

*  Eodonement : — <<  We  humbly  certify,  the  laod,  as  f  pe- 
cified  m  this  particular,  was  the  property  of  Mr.  John  Geky 
at  the  time  of  issuing  out  a  commission  of  bankrupt  against 
him,  and  was  sold  for  the  benefit  of  his  creditors.— As  witness 
mu  hands  thb  4Ch  day  of  ilttjffewl  1813. 

« Wkness,  « Ben.  tdew,  J  Assignees. 

N  4  and. 
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.  ^^^^'  .  and,  to  prevent  dower,  with  remainder  to  the  use 
The  Ki)fo  of  the  said  John  Gely^  his  heirs  and  assigns,  for 
*'•  ever. — That  by  an  indenture,  dated  the  4th  day  of 
April  1810,  the  same  premises  were  demised,  by 
the  said  John  Gely  and  Thomas  SeweU,  to  Thomas 
Godsellf  his  executors,  administrators  and  assigns, 
for  a  term  of  1000  years,  to  secure  400  /.  and  in- 
terest, with  a  proviso  and  covenant  for  redemption, 
on  payment  of  such  400  /.  and  interest,  on  the  4th 
day  o£  October  1810. — That  on  4th  April  1811, 
by  a  further  indenture,  tHe  same  premises  were 
charged  by  the  said  John  Gely  with  a  further  sum 
of  130  /.  and  interest,  to  the  said  Thomas  GodseUy 
of  which  indenture  the  said  John  Gely^  for  him- 
self, his  heirs,  executors  and  administrators,  did  co- 
venant and  agree  with  the  said  Thomas  GodseU^ 
his  executors,  administrators  and  assigns,  that  the 
said  indenture  of  demise,  by  way  of  mortgage,  and 
the  said  premises,  and  also  the  title  deeds,  evi- 
dences, writings  and  muniments  of  title  of  and 
concerning  the  same,  should  from  thenceforth  stand, 
remain,  continue  and  be  chai^d  and  chai^able 
with  and  be  a  security  for  the  payment  of  the 
further  sum  of  130/.  with  interest ;  and  that  neither 
the  said  John  Gely  or  his  heirs,  ot  any  other  per- 
son or  persons  then  claiming,  or  therefore  to  claim, 
from,  by,  or  under  him  or  his  heirs,  or  any  other 
person  or  persons  whomsoever,  should  or  might  have 
or  claim,  or  be  entitled  to  have  or  claim  any  rigHt, 
title  or  interest,  in  law  or  equity,  of,  in,  or  to  the 
same  premises,  or  any  part  or  parcel  thereof,  or  to 
the  said  title  deeds,  evidences,  writings,  and  muni- 
snents  of  title,  or  any  of  them,  until  such  sum  of 
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.  130/.  with  interest,  and  also  the  said  sum  of  400^  ,  '*'^' 
ivith  interest,  should  also  be  fully  paid  and  satisfied  jhe  Kxko 
to  the  said  Thomas  GodseU. — THiat  on  the  i8th  .  «'• 
April  1812,  a  commission  of  bankrupt  was  issued 
against  the  said  John  Gehfy  under  which  he  was 
duly  declared  a  bankrupt ;  and  that  Benjamin  Metv 
and  WiUiam  Spickemell  were  chosen  and  appointed 
assignees  of  his  estate  and  effects. — That,  on  the 
ndJune  1812,  an  assignment  was  made  by  the 
Commissioners  to  such  assignees,  under  the  said 
bankruptcy,  of  the  estate,  right,  and  interest  of  the 
bankrupt  in  the  said  premises,  and  of  other  his 
estates  and  effects,  subject  to  such  mortgage  or 
mortgages,  and  other  chains  and  incumbrances,  as 
the  same  were  legally  chained  with  and  liable  to. — 
That  the  bankrupt  continued  in  possession  until 
the  time  of  the  bankruptcy,  and  that  the  premises 
were  jmt  up  to  sale,  and  sold  by  order  of.  the 
assignees.— That,  on  3i8t  December  1813,  after 
the  sale  before  mentioned,  the  said  premises  were 
conveyed  to  the  purchaser  in  consideration  of  SooL 
<^ which  602/.  12^.  were  paid  to  the  said  Thomas 
GodseU^  for  principal  and  interest  due  to  him  upon 
his  aforesaid  mortgages,  upon  which  he  assigned 
the  aforesaid  term  of  1000  years  to  the  purchaser ; 
and  Thomas  Sewell^  the  trustee  of  John  Gely^  con- 
veyed his  right  and  interest  in  the  premises  to  the 
puichaser,  and  197/.  85.,  the  residue  of  the  sum 
of  800/.,  was  paid  to  Messrs.  Mew  8f  Spickemell, 
the  assignees  of  the  bankrupt,  and  they,  in  consi- 
deration thereof,  conveyed  also  their  right  and 
interest  to  the  purchaser. — That  the  defendant 
having  refused  payment  of  duty  upon  this  auction, 

contending 


Amaon. 


iBi6.      oontendkig  tliat,  under  die  etrcumstimces,  no  duty 
TheKiiro    ^^  V^jMe^  the  scire  facias^  mentioned  in  the 

^^ pleadings  in  this  cause,  was  issued  against  ihe 

defendant. 

The  Solicitor  General,  Dmmcey,  Clarke^  and 
Wakon,  now  showed  cause.— They  stated  die  main 
^estion  to  be,  Whedier,  under  the  oircumstaaoes 
of  this  case,  the  8ub}ect  matter  of  die  sale  by  auc- 
tion, to  recover  the  duty  on  which  this  proceedii^ 
was  Ibunded,  was  liaUe,  as  having  been  so  sold,  to 
the  duty  imposed  on  sales  by  auction,  by  the  19 
Geo.  ni.ch.56?  , 

By  the  43  Geo.  III.  ch«  69,  shed.  A«  (Excise 
Consolidatum  Act)  a  duty  of  %d.  in  the  pound  is 
niposed  on  **  any  sale  at  auction  of  any  iirtevest, 
^*  in  poisession  or  leversiea,  in  any  freehold,  cus- 
^^  ternary,  o^yhold,  or  leasehold  lands,  tmiements 
^^  or  hereditaments,  &c.  ftc.^'  But  then  die  15  sect. 
(19  Geo.  III.)  provides,  and  enacts,  that  '*  nothing 
*'  in  this,  or  in  the  said  recited  act  contained,  shall 
*^  extend,  or  be  construed  to  extend,  to  charge  with 
«<  the  said  rate  or  duty,  any  estate,  goods  or  chat- 
^  tela  sold  at  auction,  under  the  authority  of  any 
'*  sheriff  or  under-sheriff,  for  the  benefit  of  credkon, 
^*  in  execution  of  any  judgment  had  or  obtained, 
^  or  any  estate  or  ejects  qf  bankrupts,  sold  by 
**  order  qf  the  assignee  or  assignees  under  any 
^^  commission  qfbanJtruptcy.^'  Unless,  theiefiuie, 
die  subject  matter  of  die  present  sale  can  be  brought 
within  this  provision,  it  is,  as  the  Crown  contends, 
cleariy  liable  to  the  auction  duty. 

The 
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Hie  argument  then  will  be  reduced  to  the  wigle  i8i6. 

qoettion.   Whether  that  which  has  been  so  sdd  The  Kins 

by  the  defendant,  was,  or  was  not,  at  the  time  of  ^- 

commission  issuing,  the  estate  of  the  bankrupt  ?  ^^^' 

On  that  point  there  is  to  be  found  a  yery  high 
authiurity,  in  a  decision  at  nisi  prius,  which  bears 
strongly  on  this  question,  and  is  itself  decisive  of 
the  point.  That  is  the  case  of  Coare  v.  Creed  (a). 
The  action  was  assumpsit  for  money  had  and  re- 
ceived, and  was  brought  against  the  defendant,  an 
auctioneer,  to  recover  a  deposit,  made  by  a  pur- 
chaser, on  the  sale  of  an  estate.  One  PaUn  had 
mortgi^ed  the  estate  to  the  plaintiff,  and  having 
subsequently  become  bankrupt,  it  was  put  up  to  be 
sold.  By  an  order  made  by  the  Lord  Chancellor, 
it  is  decreed,  that  '*  all  the  estates  of  a  bankrupt  in 
^^  mortgage,  shall  be  sold  before  the  commissioners.'' 
Hie  sale  in  question  had  been  made  before  the  com- 
missioners acting  under  the  commission  against 
FaUfiy  by  the  defendant  as  auctioneer;  and  the  sum 
of  65  2.,  for  which  the  action  was  brought,  had  been 
paid  as  a  deposit. — The  defendant  paid  into  Court 
45/.  1 0^.  and  claimed  a  right  to  deduct  the  remainder 
for  the  auction  duty,  and  one  guinea  for  his  trouble. 
The  plaintiff  relied  on  the  1 5  sec.  of  the  1 9  Geo.  Ill, 
and  contended  that  the  sale  being  of  a  bankrupt's 
effects,  was  not  liable  to  the  duty.  The  defendant 
pleaded  liiat,  as  auctioneer,  he  was  bound  to  pay 
over  the  duty  to  the  collector ;  and  insisted,  that 
the  sale,  being  on  the  part  of  the  mortgagee^  was 

(b)  2  Bi^iiuuie,  699. 

not 
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,  ^^^**  .  not  the  estate  of  the  bankrupt,  and  therefore  liable 
The  Kino  to  the  auction  duty  which  he  had  so  paid.  Lord 
AbbiJtt  ^^^^^  ^'^^  ^^  opinion,  that  the  estate  was  liable 
to  the  auction  duty,  and  directed  the  jury  to  find 
a  verdict  for  the  defendant,  which  they  did.  That 
case  establishes  that  the  sale  of  an  estate,  mortgaged 
by  a  bankrupt,  is  not  a  sale  of  the  bondjide  pro- 
perty of  the  bankrupt,  and,  consequently,  not  of 
sach  property  as  this  statute  meant  to  protect  from 
the  duty,  that  is,  property  out  of  the  sale  of  which 
creditors,  under  an  execution  or  a  commission,  would 
be  entitled  to  be  paid  a  dividend — such  alone  was 
the  property  intended  to  be  relieved  from  the  duty. 
That  intention  is  further  supported  by  the  15th 
section,  which,  for  the  better  preventing  frauds, 
enacts  (after  a  similar  enactment  respecting  estates, 
goods,  &c.  sold  under  an  execution)  "  that  every 
"  auctioneer  who  shall  be  employed  by  the  assignees 
**  under  any  commission  of  bankruptcy,  to  sell  the 
^*  effects  of  any  bankrupt,  shall  likewise  specify  and 
•*  enumerate  in  the  catalogue,  to  be  by  him  deliver- 
"  ed,  the  particular  goods  and  effects  then  to  be 
"  sold,  and  the  assignees,  or  the  assignee,  if  only 
*^  one  under  such  commission,  shall  subscribe  and 
'  '^  sign  such  catalogue,  and  certify,  at  the  foot 
•*  thereof,  that  all  and  every  the  estates,  goods, 
^^  chattels^ and  effects,  in  such  catalogue  respectively 
"  specified  and  enumerated,  "were  really  and  truhf 
"  {lie  property  of  the  said  bankrupt  at  the  time  of 
**  suing  forth  the  said  cornmission.^^  It  concludes 
by  imposing  a  penalty  of  50  /.  oh  every  offence  of 
permitting  to  l)e  inserted  in  such  catalogue  any 
other  estate,  goods,  &c.  than  should  be  really  and 

truly 
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truly  the  property  of  the  debtor  or  bankrupt.  Every 

where  the  statute  contemplates  property  only  as  is    The  Kino 

really  and  truly  the  property  of  the  bankrupt.  ^  ^' 

In  this  case,  the  equity  of  redemption  was  the 
only  property  which  the  bankrupt  had  in  the  subject 
(^  sale,  or  could  himself  sell;  but  the  whole  has  been 
sold,  and  the  mortgagee  has  been  satisfied ;  and 
shall  he  not  pay  the  auction  duty  on  a  sale  by  which 
he  is.  benefited  ?  The  sale  of  the  whole  has  most 
probably  been  more  advantageous  in  increasing  the 
purchase  money,  than  it  would  have  been  to  have  * 
sold  either  the  equity  of  redemption,  or  the  mortgage 
term  alone ;  and  if  so,  neither  party  should  hesitate 
to  pay  the  duty  on  the  mode  6f  Sale  which  has 
benefited  both. 

Nor  does  it  affect  this  case,  that  the  nature  of 
the  bankrupt's  interest  may  be  greatei:  or  higher 
than  that  of  the  mortgagee ;  and  whether  it  be  real 
property,  or  a  chattel  in  one  or  the  other,  is  a  con- 
sideration out  of  the  present  question,  which  leads 
merely  to  an  inquiry,  not  of  the  quality,  but  of  the 
quantity  of  the  bankrupt's  interest. 

Now  the  bankrupt  and  the  incumbrancer  have 
distinct  and  separate  estates  in  the  property  :  both 
are  the  subject  of  sale,  and  each  might  have  been 
sold  independently  of  the  other,  and  for  the  benefit 
of  either  alone.  There  could  be  no  doubt,  if  the 
mortgagee  had  sold  his  term  by  auction,  that  that 
sale  would  have  been  liable,  as  much  as  the  adjoin- 
ing land  of  a  third  person  would  have  been,  if  it 

hadj 
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181^'  htiA,  for  the  accmnmodAtiou  of  this  lot,  tokd  fyt 
The  Kino  advancing  the  sale  of  it,  been  put  up  and  sold  widk 
V-  it.  The  mortgagee  is  not  to  be  protected,  then^ 
under  colour  of  a  sale  of  the  property  of  the  bank- 
rupt mortgagor;  for  if  that  could  be  done,  it  would 
be  an  effectual  means  of  evading  the  auction  duty 
whenever  there  were  parties  to  collude,  which 
might  be  whenever  there  were  parties  in  the  situa*- 
tion  of  these.  In  this  instance,  too,  the  actual  in- 
terest of  the  bankrupt  was  a  mere  trifle,  compared 
vfith  that  of  the  mortgagor ;  and  yet,  because  so 
slender  an  interest  happens  to  be  sold  at  the  same 
time,  it  is  contended,  that  the  greater  and  more 
valuable  subject  matter  of  the  sale  is  to  be  exoner- 
ated from  the  duty. 

Had  the  assignees  paid  off  the  mortgage-money, 
then  a  question  might  have  arisen;  at  present,  they 
have  undertaken  to  sell  die  whole :  the  whole  was 
not  the  property  of  the  bankrupt  at  the  time  of 
issuing  the  commission,  and  therefore  not  mthin  tlM^ 
exemption;  consequently,  die  auctioneer  is  lidble 
for  the  whole  amount  of  the  duty  on  the  sale. 

Gaselee  and  Pollock^  F.  for  the  defendant,  admit* 
ted  that  if  the  law  was  against  them,  the  certificate 
of  the  assignees  would  be  nugatory;  but  contended, 
that  the  estate  which  had  been  sold  was  literally 
the  undoubted  estate  of  the  bankrupty  at  the' time 
of  issuing  die  commission  and  the  sale*  He  had 
die  fee — the  freehdd — the  paramount  estate  in  the 
property :  it  was  entirely  his  in  equity,  while  the 
mortgagee  had  nothing  nuMpe  than  a  minor  interest 

in 
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in  it»  sabservient  to  that  of  the  bankrupt;  of  which       ^>>*> 
interest  the  estate  of  the  mortgagor  might  at  any    xhe  Koni 
tin^  be  diachaiged  and  exonerated,  by  the  payment     ^_^ 
of  the  principal  and  interest  due  on  the  mortgage, 
and  that  without  requiring  the  assent  or  concur- 
rence of  the  mortgagee. 

Then  it  was  sold  hy  order  of  the  bankrupts 
assignees,  as  the  property  of  the  bankrupt,  without 
any  consentaneous  concurrence  on  the  part  of  the 
mortgagee,  who  could  not  in  any  manner  interfere 
eflfectuaUy  to  prevent  the  sale,  and  who  would  be 
compellable,  on  tender  of  what  would  be  due  to 
him  at  the  expiration  of  six  months  after  notice,  to 
join  in  executing  an  assurance  to  a  purchaser ;  and 
six  months  would  have  elapsed  by  the  time  this  sale 
could  hare  been  completed.  His  assent  was  not 
necessary  to  perfect  the  sale,  nor  could  his  dissent 
hare  obstructed  it.  The  property  was  still  the  bank* 
rupt's,  although  the  mortgagee  had  an  intej:est  in 
it,  and  a  lien  on  it.  There  is  a  strong  case  on  that 
point  in  AthynSj  (EUz.  and  JM^ary  Ckisbomc  t. 
Scarfi:  and  IngUs)  (a),  the  substance  of  which  is 
this: — The  father  of  the  plaintiflPs,  devised  to 
Arme  his  daughter,  the  plaintiffi'  eldest  sister,  all 
his  estate,  freehold  and  copyhold,  in  fee,  chaqged 
with  200/.  a^piece  to  the  phuntiffiL  Anne,  after 
her  father's  death,  possessed  the  several  estates, 
and  afterwards  intermarried  with  the  defendant 
IngUs  \  but  before  her  marriage,  she  mortgaged]part . 

of 
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^^1^'  of  ftbe  £reeh<dd  to.tha  defendant  Scarfe  foc.goo^ 
Thei:iKG  'SHia  died  sooh  after! her  marriage,  leaving  a  sen, 
J-  who  ^lied  without  i$aue.  The  question  was^  Wht-" 
ther  the  defendant  IngUs  was  entitled  to  be  tenant 
by  the  curtesy  to  the  estate  comprized  in  the  mort*- 
gage  ?  The  Master  of  the  Rolls  held,  that  he  wm 
not  entitled  to  be  the  tenant  by  the  ciurtesy,  of  that 
part  of  the  premises  comprised  in  the  mortgage:  but 
the  Chancellor  was  totally  of  a  different  opinion ; 
and,  on  giving  his  judgment,  said,  **  It  is  certain 
<*  the  mortgagee  is  not  barely  a  trustee  tp  the  mort* 
"  &89^ '  ^^^  ^  some  purposes,  videlicet,  with  regard 
**  to  the  inheritance,  he  certainly  is,  till  a  fore- 
*'  closure."  In  this  case  the  mortgagee  must  also 
be  considered  as  merely  4i  trustee  of  the  inheritance 
for  the  mortgagor,  whose  property,  till  foredosure, 
the  fVeehold  certainly  is.  His  Lordship,  proceeding 
in  his  judgment  on  that  case,  gives,  as  <Hie  reason 
of  bis  decision,  that  an  equity  of  redonption  haA 
always  been  considered  as  an  estate  in  the  iand^ 
for  it  may  be  devised,  &c. ;  and  adds,  ''  the  per^ 
*^  son,  therefore,  entitled  to  the  equity  of  fredemp- 
**  tion  is  considered  as  the  onmer  of  the  Umdt  and  a 
'^  mortgage  in  fee  is  considered  as  persimal  assets:" 
and  therefore  he  reversed  the  decree  of  ^  Master 
of  the  Rolls,  as  to  that  part  of  it  which  held  the 
defendant  not  to  be  tenant  by  the  curtesy. 

Nor  is  it  ever  for  the  benefit  of  the  mortgagee  thait 
the  mortgaged  estate  is  sold :  he  must  be  paid  Us  full 
principal  and  interest,  if  the  estate  shall  produceit^  ' 
and  that  free  of  all  sort  of  deduction — expenses  of 
sale — of  collecting  mesne  profits— K)f  repairs,  and  all 

incidental 


V. 
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Inddental^  chaises.  He  can  acquire  no  advantage  by  ,  ^^'^'  . 
the  sale ;  on  the  contrary,  he  might  be  a  loser.  The  King 
This  sale  was  involuntary  on  his  part,  and  he  might 
have  been  totally  ignorant  of  it.  Then,  on  what 
pretence  can  he  be  called  on  to  pay  the  duty  ?  It 
is  true,  he  consents  to  receive  his  principal  and  in- 
terest .due  on  the  mortgage  after  the  estate  has 
been  sold,  and  about  a  month  before  the  time  when 
he  might  have  been  compelled  to  take  it ;  but  such 
an  act  is  no  proof  of  his  assent  to,  still  less  of  his 
movixig  the  sale:  nor  does  that  conduce  to  his 
benefit;  for  he  gains  nothing  by  receiving  his 
money  sooner  than  he  might  have  been  obliged^ 
by  adopting,  the  proper  course,  to  accept  it. 

The  doctrine  said  to  be  held  by  Lord  Kemfon, 
in  the  case  of  Coare  v.  Creeds  would  totally  do 
Away  the  objed;  of  the  statujbe,  the  spirit,  if  not  the 
Jetter  of  which  would  be  contravened  by  such  a 
oonstiuetion;  ftur  in  many  instances  the  duty  would 
jfiiU  ultimately  on  the  creditors,  for  whose  benefit 
the  exemption*  was  intended  to  operate.  Suppose 
this  estate  had  sold  for  considerably  less  than  the 
mortgage^money  due  at  the  time  of  issuing  the 
commission,  the  mortgagee  would  in  that  case  be 
entitled  to  prove  under  the  commission  for  the 
amount  of  tire  deficiency,  which  would  be  so  much 
the  ipreater  as  the  produce  of  the  sale  of  the  estate 
would  hare  b^n  less,  by .  reason  of  the  deduction 
4of  the  auction;  duty;  for  the  net  produce  of  the 
aale-numey  would'  be  9,11  that  would  be  payable  to 
tbexar^ton  ; 

rat.  III.  O  In 
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^^^^'  ,  .  In  the  case  of  personal  property  pledged  by  ft 
The  KivG  tankriipt,  for  less  than  its  value,  to  secure  moneyi 
that  undoubtedly  would  A31  be  the  actual  property  of 
-the  bankrupt,  notwfthstanding  the  lien  of  ^he  pawtt- 
broker ;  and  if  sold  by  brder  of  the  asfe^nees,  wouM 
he  sold  as  the  property  of  thfe  baukrupt,  and  not  ais 
tte  property  of  the  patmbroker.  Th^  sMte  migW: 
be  said  of  goods  warehoused  in  the  LbHdtm  Docki?, 
iwhich  if  sold  by  assignees  of  the  bankitipt,'to  >^oih 
they  had  belonged,  they  wtwsAd  be  s6ld*  as  Mil  goods, 
and  not  as  those  oT  the  (?om^ny  having  alien  on 
thena  for  warehousing.  If  the  assigne^is  are  Babte 
to  the  Auction  duty  oh  tliis  sa^e^  they  WotiM  kiso  bfe 
liable  if  it  were  a  ease  of  penalty  f^oeeedied  tdft  ih 
default  of  payment.;  and  surely  that  can  hardly  be 
jcontended. 

There  is  tio  iiijilry  idone  to  the  ^CroWn,  6r  loss 
sustained  by  the  retieniie,  for  the  tedemptibto  b?Vhe 
mortgage  term,  before  the  sale  of  i3hfe  '^^e  by  tht 
assignees,  would  have  "entitled  thfeifa  to  seB  lihe 
^hole,  free  from  the  duty:  and  where  is  ^t  ffif- 
ference,  if,  for  the  benefit  of  a  baiikriipfs  estate, 
the  property  is  soM,  as  this  has  been,  without  that 
iitiving  been  previously  dooe,  Which  would  be  merely 
i  formality? 

It  was  tfben  pressed;  that  if  iftie  €(mrt  should  b6 
tiltimately  t)f  opinion  that  this  sale  was  cliargeaM^ 
with  the  auction  duty,  still  there  will  be  the  vidrie  of 
the  equity  of  redemption  to  be  deducted  j  ibr  that, 
undoubtedly,  was  the  property  of  the  baaakrapt^  an4 
clearly  within  the  exception  of  the  statute. 

The 
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The  Sqlidtor  General,  in  r^y,  sidbmitted,  that  >Bi6. 
the  word  'estate/  in  the  statute,  did  npt  meaiu  the  j^e  Kisot 
ownership  of  the  l«ad«  but  the  beneficial  interest  ^  v- 
pf  the  fa^ankrupt,  and  that^  in  truth,  was  all  which 
tbey  opuld  sell ;  and  in  thi^  ca^e,  he  had  merely 
the  equity  of  redemption*  If  the  banlmipt  had 
been  entitled  to  an  undivided  moiety,  that  would 
not  have  sold  so  advantageously  as  the  whole;  but 
should  the  whole  be  sold,  the  whole  ipust  pay  the 
duty,  becattS(^  it  was  not  the  property  of  the  banl^- 
rupt,  nor  could  k  have  been  sp  certified;  and  the 
auctioneer  (for  l^e  onus  of  payment  falls  on  him  ^ ) 
must  hav^  paid  the  duty  on  the  whole.  It  wouljl 
be  the  fault  of  the  assignees  $i>  to  blend  the  interest 
qf  ^  bankrupt  with  that  of  other  persons,  as  to 
CuRniib  x>p|K>rtanity  for  the  oommitting  of  fraud  on 
^e  revenue,  which  would  be  often  the  consequence 
of  Such  confusion ;  when  the  proper  and  clear 
cojmsse  would  have  been  to  sell  what  the  bankrupt 
Ittdfiiadiio  more;  thereby  obviadi^  all  difficulty 
and  daagw,  as  wdl  on  the  part  of  the  bankrupt's 
creditors,  as  of  the  Crown  t.  If  those  who  hav/e 
the  pare  of  the  bankrupt's  interefits,  do  not  take 

djie 

•  19  Cm.  iU.  c.  56,  «•  7. 

f  By  Sect.  \6,  k  m  enacted,  That  '<  every  auctioneer 
^P^  ihdl  sell  at  aueciofi  any  estates,  goods  or  chattels  thit 
fMM«;heeii  seized  1^  any  Aenff  or  under-«herrir,  or  by  their 
jHrthori^,  msA  by  4hem  or  either  of  them  taken  for  the 
♦fcoiitfit  «f  credkora,  in  execution  of  any  judgment  had  and 
€>blafined,  duA  spediy  and  enumerate  in  the  catalogue  by 
lum  to  be  delirered  under  die  directions  of  this  act,  as  well 
the  particular  estates  and  e£Kscts  to  be  sold,  and  also  the 
exact  sum  to  be  levied  under  sudi  execution ;  and  the  sheriff 
DT  under-iheriff  respeelsvely  diidl,  and  they  are  hereby  re? 
quired  to  subscribe  and  sign  every  such  catalogue,  and  to 

0  a  certify 
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,    ^^^'    ,  ^ue  means  to  protect  them,  by  ascertaming  and 

The  KfMo    describing  what  it  is  that  he  is  actually  entitled  to 

^-         sell,  it  is  not  for  the  Crown  to  do  it.     L^al  and 

equitable  interests  are  perfectly  distinct.    Here,  the 

bankrupt  had  merely  an  equitable,  and  not  a  legal, 

iiitecest  in  the  estate  sold* 

•certify  at  the  foot  thereof,  that  all  and  every  the  ettatet, 
^oods  and  effects  in  such  catalogue  respectively  specified  and 
enumerated,  were  really  and  truly  the  property  of  the  person 
«igainst-wfaoni  such  judgment  was' had  and  obtained,  and  that 
the  same  and  werj  >part  thereiif  were  actually  seised  n 
execution  of  the  same  judgment ;  and  every  auctioneer  wiio 
.shall  be  employed  by  the  assignees  under  any  conmiission  of 
bankruptcy,  to  sell  the  effects  of  any  bankrupt,  jshall  likewise 
specify  and  enumerate  in  the  catalogue  to  be  by  him  deli- 
vered as  aforesaid,  the  particular  goods  and  effects  then  to 
be  sold;  and  the  assignees  or  assignee,  if  only  one  ui;der«icli 
commission,  shall,  and  he  and  they  is  and  are  hereby  requirod 
to  subscribe  and  sign  such  catalogue^  and  to  certify  at  the 
'foot'  thereof,  that  aSl  and  every  the  estates,  goods,  chattels 
and  efiects'in  sach  catalogue  respectively  specified  aftid  eno* 
^  xnerated,.  were  reidly  andiruly  Che  property  of  the  said  biwlc- 
rupt  at  the  time  of  suing  forth  the  said  commission ;  which 
respective  catalogue  so  signed  .and  certified  as  aforesaid,  shall 
be  produced  by  every  such  auctioneer  to  the  person  to  whom 
sudi  auctioneer  is'by  this  act  directed  to  'ddiver  his  attMtat, 
before  such  auctioneer.shall  be  permitted  to  pass  bis  account^ 
or  to  have  the  same  allowed ;  -and  if  such  sheri^  under- 
sheriff^,  assignee  or  assignees  respectively  shall  insert,  or  suffer 
or  permit  to  be  mserted  in  any  such  catalogue  so  to  be  sub- 
scribed, signed  and  certified  as  aforesaidi  any  estate,  goods, 
chattels  or  e&cts  whatsoever,  other,  than  anch  as  were  leal^ 
and  truly  the  property  of  the  debtor  or  diebU>r^  bankrupl;  m 
bankrupts  as  aforesaid  reflpectiveiy ;  or  if  any  sheriff*  or  undatr 
sheriff  shall  omit  or  neglect  to  certify  on  such  catalqgue  tl^e 
ttm  sum  to  be  levied,  ^^or  shaB  certify  thereon  any  &lse  sum 
to  be  \&mif  thea  and  in  every  such-  case  tiie  party  oStatuig 
ab^lU  jEor.eve^jiuch  ofie;icje  respactive^i  IbdUik  mi,  Um^ 
jumof  twenty  pounds*'* 

In 


HICHA]^LMAS  T£»i;,  5&  GEO.  IIT.  1 9 J 

III  the  case  of  sale  of  perwnia]  property  jdedged;-       >^^^* 
al«>,  the  assignees  could  only  sell  the  bankrupt's    The  KiNa 
qualified  interest  in  it,  and  subject  to  the  lien.  ^   v* 

As  to  the  distinction  taken  between  the  actual 
estate  of  the  bankrupt  sold  (the  equity  of  redemp^ 
tion)  and  the  claim  of  deduction  made  "on  the 
amount  of  that  interest,  that  is  not  a  question  for 
the  Court  on  this  motion;  but  must  be  the  subject 
ef  consideration  on  an  applicaticfn  for  the  allowance, 
of  such  a  claim,  to  be  made  elsewhere*. 

He  abstained  from  the  discussionof  the  case  put^ 
of  the  estate  having  been  previously  redeemed*. 

Thomson,  Chief  Baron.  Unquestionably,  the 
auctioneer  is  liable  to  the  payment,  of  the  duty 
<;harged  on  this  sale  by  auction,,  unless  he  can  show 
the  estete  to  be  within  the  exception  of  the.  act. 
Now  he  has,^  in  point  of  fact,  sold  the  V)hole^  without 
any  distinction  of  the  interest  of  the  bankrupt,  or  of 
the  mortgagee*  It  was  sold  by  order  of  the  assignees, 
certainly ;  but  all  that  they  had  a  right  to  sell  was 
the  e^ty  of  redemption  merely.  They  had  un* 
doubtedly  a  right  to  redeem  the  mortgage,  and  thus, 
make. the  estatetheirown;  and  had  they  done  so,  it 
i^oold  hftve  been  a  yery  different  question,  although. 
the  statote  enaets  that  the  assignees  shall  certify, 
liiat  all  and  every  the  estates,  goods,  &c.  specified 
in  the  catalogue,  were  really  and  truly  the  property 
of  the  bankrupt  at  the  time  of  suing  forth  the  com- 
iaissioa#  It  is  not  necessary,  however,  at  present,  to 
epbsidertikat;q)ie8(i(m.  Th^ymight  also  have  ordered. 

O  a  the 


Abbott. 
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i8i6>       the  equity  of  redemption  only  to  hate  been  put  up. 

The  King  ^^^  ^^^^  would  certaiuly  have  brought  it  within  the 
^'  excepted  cases.  The  meaning  of  the  exception  is, 
that  the  produce- of  that  property  which  would  go, 
i^hen  sdid,  to  the  satisfaction  of  creditors)  Should  not 
be  liable  to  the  duty,  aa  matter  of  commiseration ;  and 
ifa  &iS  eato  that  Was  merely  tht  produce  of  the  Sale 
of  the  equity  of  redemption.  If  the  assignees  could 
hare  ordered  an  absohite  sale  of  the  whole  estate 
in  this  way,  they  might  have  done  the  same  thing 
if  the  bankrupt  had  been  entitled  to  aA  undrnded 
share,  however  small,  in  the  same  estate,  in  com-* 
mon  with  other  persons;  and  in  that  case,  can 
there  be  any  doubt  that  the  produce  of  the  sale 
would  have  been  liable  to  duty  ?    I  think  not. 

As  to  the  hardship  of  the  case,  all  that  might 
have  been  Kvoided  (as  has  been  suggested  by  the 
Attorney  General)  by  pursuing  the  clear  course 
pointed  out  by  the  act,  for  the  express  purpose  df 
preventing  confusion  and  fraud. 

The  defendant  has,  therefore,  not  brought  him- 
self within  the  exception  provided  by  the  act,  and 
be  is  therefore  liable  to  the  whole  duty  chargeable 
on  the  amount  of  the  produce  of  this  sale.  Whe- 
ther any  favour  may  be  shown  as  to  allowit)^  a 
deduction  to  be  made  of  any  part  of  that  duty,  in 
consideration  of  the  equity  of  redemption,  that  is  not 
for  us  to  say. 

GiuHAM,  Bofon.  Tile  genial  policy  of  the 
att  is  quite  clear^  and  this  clause  is  enly  applicable 

fti  to 
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to  the  eicemption  of  the  coovertiWe  estate  aad  effect*  ;    ^^^^' 
of  A  bankrupt  ^o  sold,  and  to  these  alone  j  and  it    The  Kinq 
is  incumbent  on  the  assignees  to  ascertain  of  what     ^^^;^ 
they  consist.    Nothii^  is  plainer  than  the  conunon 
distinction  in  equity  between  the  interests  of  a 
mortgagor  and  of  a  mortice, — between  the  legal 
and  equitable  estate.     It  is  a  frequent  practice  to" 
direct  a  sale  of  an  equity  of  red^nption  alone,  sxid 
that  is  what  the  assignees  should  have  done  hercr^ 
It  is  not  important  whether  the  mortgagee's  assent 
was  expressed  ox  implied*    The  assignees  chese  Uf 
sell  the  whole,  and  may  have  pledged  themselves  tQ 
make  a  title  to  the  purchaser;  and  if,  in  doing  so^i 
they  take  upon  themselves  to  sell  the  property  un^ 
incumbered,  for  their  greater  advapta^,  they  musU 
do  it  with  all  its  consequences^ 

In  the  case  of  pledges  of  peraonal  goods,  the 
property  kssbstantiaJly  in  those  who  have  the  right- 
fulupossession.  In  this  instan^e^  X  am  dearly  of 
opinion^,  that  the  assignees  have  made  themselyer 
liable  -to  pay  the  duty  il  . 

Woop,  Baron,  absent^^ 

.  KicHARDs,  Baron,  of  the  same  opinion.  The 
bankrupt  was,  at  the  date  of  the  conunission,  seised 
m  fee  of  the  estate  in  question,,  subject  to  the  mort^ 
gage ;  the  mortgagee  having  the  legal  estate,  and 
the  bankrupt,  only  the  equity  of  redemption :  and 
while  the  mortgagee  has  a  term  of  i  Qoo  years  as  a 
security,  I  cannot  understand  that  he  had  not  the 
property  f  and  if  he  had,  the  mortgagpr  had  not*^ 

O4  Their 
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i^^G.  Their  interests  ar^  perfectly  distincti  and^that  di** 
The  KiKo  tinc^o^  is  very  familiar  to  Courts  of  equity^  The 
^  mort^gagee  is  not,  in  any  respect,  under  the  contcot 
ABBotr.  ^  ^g  mortgagor ;  nor  could  he  be  compelled  io 
receive  his  money,  even  at  the  expiration  of  six 
months  notice ;  for  then  he  might  have  driven  the 
mortgagor  into  equity  to  redeem  the  estate.  It  in 
frequently  of  great  advantage  to  both  mortgagor  mi. 
mortgagee,  that  the  estate  should  be  sold  free  of  the 
incumbrance ;  the  former,  if  he  wants  his  money, 
gets  it  sooner,  and  the  latter  sells  his  estate  better: 
then,  why  shoidd  they  have  the  benefit  of  the  ex- 
emption ?  The  case  which  was  put  of  a  sale  by  a 
tenant  in  common,  is  strongly  in  point.  Another 
case  is  that  of  a  bankrupt  having  a  reversionary  in- 
terest, and  his  assignees  should  sell  the  whole  :  it 
would  be  no  ground  of  exemption,  under  this  statute, 
that  the  tenant  for  life  should  conciu:  with  him  to 
make  a  title  presently  to  the  whole  estate  :  could  it 
be  said  that  the  assignees,  in  that  case,  were  selling 
the  property  of  the  bankrupt  ?  And  where  is  tha 
difierence  between  such  a  case  and  the  present  ? 

I  am  clearly  of  opinionj  therefore,  that  the  auc- 
tioneer has  become  liable  to  the  duty  charged  on 
sales  of  estates  by  auction,  and  that  the  present  case 
is  not  within  the  exception. 

As  to  the  hardship, — that  must  always  give  way 

to  the  circumstances  of  the  particular  case :  that  is 

a  subject  matter  for  arrangement  among  the  parties 

themselves.     The  disposal  of  property  is  often  sul>- 

^ '   •  ^cb&i  to  vadous  unforeseen  inconveniences,  which 

cannot 
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eatiMt  be  *  remedied.  If  the  tnoitg&gee*^  hid  field 
ius  mortgage  by  auction,  he  w^d  kave  4bctodti]ie 
liable  to  pay  tbe  duty,  altbough  tl^^  ttde  JbMd  tatft 
prcyfed  sufficiently  producth^  to  MiifyMa  'dfefat. 
If  we  diould  decide  that  this  tele  ivasr' not  liable  to 
the  doty,  we  should  hold  out  an  eneoui^ement  to 
eollusion  between  bankrupts  and  mortgagees,  by 
which  the  rerenne  nright  be  enormously  defranidcd. 
According  to  my  construction  of  this  stitute,  1 
think  we  ought  to  discharge  the  rule. 

Rule  dischao^. 


Richards,  Gent,  one,  &c.  and  another 
t;.  Setree. 


1816. 


Wediuidn, 
iOthNommier. 


Da  UNCE  Y  and  Jones,  D.  F.  now  showed  ifapinin 

Giuse  against  a  rule  which  had  been  obtained  by  nof^^rted 

Owen,  the  16th  instant,  for  setting  aside  the  inter-  by  a  proper  af- 

locutory  judgment,  (which  had. been  signed  in  this  |>]aintjiFiiia7 

cause  in  default   of  plea,)  for  irregularity,  with  ^^jSSdJ!* 

costs.  .a    •  •.v  • 

the  partiet  of 
the  rait,  in  the  title  to  stich  an  affidavit,  renders  it  Insufficient  to  support  the  plea, 
aitboogh  it  refer  expressly  to  thc^  anmeied  plea,  in  which  the  title  of  the  cause 
It  right. 

i^tfr#,— Whether  an  attorney  of  another  Court  is  entitled  ta  plead  his  ptifilege 
in  abatement,  against  the  privilege  of  the  officers  of  this  Court. 

The  Court  will  not  permit  cause  to  be  shown,  before  the  day  for  which  the  rule 
!stli9wn  up^  for  the  sake  of  enabling  the  {Hirty  to  save  the  Term.— f  a/  fm^  if 
that  be  suggested  at  the  time  of  the  application*  ... 

Kor  wiU  they  impoieiennt  with  ATiewtoeaBpedilietfaeeaitctiti^  of  a  writ  of 
jnqaijy. 

The 
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.   ^^*^'    .      £Th0  rule  having  been  drawn  up  fipr  tliQ  IJifch^ 

BICIIAJI96,  thf^pUdntiffii'  Coim8el.clauned  a  right  to  ^qtv  cause 

^^*        against  the  rule,  on  the  day  following  that  on  which 

S£TK£x.     it  was  obtained^  to  save  ike  term  ^  which  was  op^ 

posed,  and  the  Court  said,  that  till  the  day  after 

it  could  not  be  moved  to  nuike  the  rule  ahsoliite ; 

nor  could  they  decide  to*day  ex  parte,,  and  to- 

mcorrow  hear  the  other  side.    It  is  contrary  to 

practice  to  allow  cause  to  be  shown  till  the  day 

after  that  for  which  the  rule  is  drawn  up. 

Jone^  then  apfUed,  that  conditions  might  be  im- 
posed, to  afford  the  plaintiff  the  advantage  he  would 
have  had  of  executing  his  writ  of  inquiry  if  the 
rule  ha^  not  been  obtained,  add  to  obviate  the 
consequences  of  the  intermediate  delay;  but  the 
Court  refhsed  the  application.]) 

The  defendant,  who  was  an  attorney  of  the  Court 
•  of  King's  Bench,  was  sued  as  the  acceptor  of  a  biD  of 
exchange  by  the  plaintiffs,  who  were  indorsees.  ITie 
process,  which  was  a  venire  facias  ad  respondendum^ 
,  desciibed  the  plaintiffs  as  Stephen  Richards,  gent, 
one  of  the  six  clerks  of  Benjamin  Price,  gent  one 
of  the  sworn  clerks  in  the  Office  of  Pleas  in  out  said 
Exchequer,  and  Charks  Clarke: — and  was  retum- 
rf)le  the  6th  November.  On  the  7th  November^ 
notice  of  declaration  de  bene  esse  (to  plead  in  eight 
days)  was  regularly  served,  judgment  was  signed  on 
the  11th,  and  notice  of  inquiry  served  on  the  i2th. 

The  defendant's  affidavit,  on  which  the  rule  vraa 
granted^  elated  that  he  was  served  with  notice  of 

declaratioa 
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d^ekmdoft  <m  die  7th  Tforemfcr,— tliat  on  thegtk  ,.  ^*]^*    , 

he  filed  a  plea  of  pdvilegt,  as  a&  attorney  of  the  aicaABi>B» 
Court  of  King's  Bench,  and  an  affidavit  of  veri-        ^^ 
fiOAtioH. 


Oh  showing  cause,  it  was  submittcKl,  that,  not- 
withstanding the  defendant  liad  originally  til}  the 
15th  to  plead,  yet,  by  having  put  in^  a  bad  plea, 
he  had  waived  his  time,  and  the  plaintiff  became 
entitled  to  sign  judgment  instanier^  Brandon  v. 
P&ifne  (u). 

As  to  ithe  validity  of  the  plea,  theplaintifik^  Counsel 
urged,  first,  that  the  affidavit  of  verification  was  a 
nullity,  because  it  was  entitled  in  a  cause  of  Stephen 
Jlichards^  gent,  one  of  the  six  clerks  of  B.  Pricey 
gent,  one  of  the  sworn  clerks  in  the  office  of  Fleas, 
in  the  Court  of  Exchequer  at  JVestndnster^  plain- 
tiffii,  and  Henry  Setree  defendant :  whereas,  the 
true  title  of  the  cause  was,  as  given  in  the  affidavit, 
with  — "  and  CharlesClarke  plaintiff/' All  affidavits 
sbould  be  entitled,  and  as  of  their  proper  cause  (h). 
Secondly,  that  the  plea  of  privilege,  which,  as  a 
dilatory  plea,  was  to  be  received  with  strictness. 
Bobinson  v*  Moon(cj9  was  superseded  by  the 
plaintiff's  privilege  in  this  Court,  as  there  could  be 
no  privilege  pleaded  against  privilege,  l^ander  v. 
Cohayn  (d) ;  and  whenever  a  plea  may  be  treated 

(a)  1  T.  R.  689. 

(h)  Tidd's  Practice,  p.  496.  (5th  ed.) 

J'c>5T.R.4i8. 

(d)  Barnes,  44. 

as 
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,    ^^^^*    .  as  a  nullity,  >  the  plaintiff  may  sign  jiidgiiieKit>  Gray 
EicHABDa,  y^Sydn^C^Ji  Lackhart  j.  Mackretit  (fj. 


S£Titx&  Owen,  in  support  of  the  rule,  submitted  that 
the  olijection  taken  to  the  title  of  the  affidavit, 
being  a  mere  clerical  error,  was  not  a  fatal  defect, 
particularly  as  the  affidavit  itself,  which  is  attached 
to  the  plea,  removes  any  apparent  uncertainty,  by 
its  expre&u^  reference  to  the  plea  and  the  cause. — 
The  language  of  it  is,  that  ^^  Henry  Settee^  one 
^^  of  the  attomies  of  our  Lord  the  King,  before  the 
'*  King  himself,  the  defendant  in  this  cause,  maketh 
**  oath  and  saith,  that  the  plea,  hereunto  annexed, 
**  is  true  in  substance  and  in  fact ; ''  so  that  there 
could  be  no  doubt  about  the  identity  of  the  caxise 
in  which  the  affidavit  is  made.  It  has  been  recently 
established,  that  where  the  cause,  relating  to  which 
an  affidavit  have  been  filed,  can  be  sufficiently  ascer-. 
tained,  by  reference  to  it  in  the  body  of  the  affidavit. 
So  as  to  admit  of  an  indictment  for  perjury,^  it  will 
be  enough. — Prince  v.  Nichobon  (gJ*  I^  *^ta* 
case,  which  was  in  the  Common  Pleas,  the  a^davit 
was  not  entitled  at  all,  but  as  it  referred  to  the 
annexed  plea ; — that  reference  was  held  to  supply, 
the  defect  of  title,-^and  so,  here,  the  same  reference 
may  cure  the  same  defect,  on  the  same  pmciple  of 
'verba  relata  videntur  inesse. 

.  [Grahak,  Baron,  expressed  some  doubt  of  Ae 
point,  as  ruled  in  that  case. 

fej  3  Bob.  &  Pul.  sgs.  XJ)  fS  T^  »-  661 . 

(gj  5  Taunt.  333* 

Thosisok^ 
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Thomson^  Chief  Baron.    Every  aflSdivit  teade  ^^?t    , 

in  the  coitrse  of  a  <^ause,  after  its  actual  coimneftce-  Ricrards 

inent,  should  be  entitled  as  in  that  cause,  and  should  &c. 

be  eoirectly  entitled.]     •  Srnm. 

The  affidavit  is  iiicorporated  in  the  plea,  and 
ibrms  a  part  of  it,  and  therefore  the  title  might  be 
rgected  altogether  as  surplus^. 

f^The  question  of  privilege  was  much  ^scnissed, 
but  tiie  Gburt  gave  no  opinion  on  it.] 

Thomson,*  Chief  Baron.  This  is  a  question  as 
to  the  validity  of  the  plea  of  privilege,  which  has 
b^en  pleaded  in  abatement.  There  is  no  objection 
made  to  the  form ;  but  it  is  said  that'  it  has  not 
been  properly  supported,  by  the  aflSdavit  of  the 
truth  o€it;'  which  is  required  in  all  pleas  of  abate- 
ment. -  The  body  of  the  affidavit,  too,  is  admitted 
to  be  right  in  itself,  but  an  objection  is  made  to  the 
tide  of  h,  which  is,  that  it  purports  to  have  been  made 
in  anotbei*  eau9e  than  that  now  before  the  Court. 
-^[HisLor'dMp  stated  the  titk  of  the  qfidlavit,  and 
(^thh  caM5k3'MI!ertainly,  wherever  an  affidavit  is 
lAadeih  a  stilt  that  has  been  commenced,  it  ought 
to  be  entitled;  and  as  of  the  precise  cause  in  which 
it  is  to  be  used* 

**  A  ease  has  been  dted^  where,  it  is  said,  the  Court 
of  Common  Pleas  received  an  affidavit  without  title, 
because  the  Court  thought,  that  by  reference  from 
the  body^of  it,  the  title  of  the  cause  might  be- sup- 
plied 


fiSJItflS. 
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^^fr  ^  i^Ua^  by  the  one  prefixed  to  the  aonexed  plea :  but 
lUcEAf^ts,  ^vensi^p^suig  th^t  to  have  been  rightly  decided,  \t 
te-  does  not  apply  to  the  present  case ;  for  her#»  a  specific 
title  is  given  to  this  affidavit,  and  that  turns  out  t^ 
be  not  the  title  of  this  cause.  In  assigning  perjury, 
it  must  be  shown  that  there  ivas  such  a  cause  pend- 
ing as  that  from  which  the  affidavit  takes  title. 

The  plea,  therefore,  was  insufficient,  for  want  of 
a  proper  affidavit  in  support  of  it.  So  that,  inde- 
pendent of  the  other  question  on  the  vdidity  of  a 
plea  of  privilege,  which,  under  the  circumstances  of 
this  case,  it  has  become  unnacessary  to  discuss,  the 
plea  was,  on  that  ground,  a  nullity,  and  the  plaintijBT 
was  entitled  to  sign  his  judgment  at  the  ezfwation 
«f  the  four  days* 

Graham,  JBaron,  of  the  same  <]pinioH.  It  is 
necessary  that  every  affidai^  should  aaiyf  intrinsic 
evidanoe  of  the  tmuse  in  which  it  is  used ;  but  the 
title  to  this  affidavit,  on  the  eontrary,  shows  that 
it  was  not  made  in  this  cause;  and  one  made  in  any 
other,  m%ht  as  well  be  o&red  as  this.  I  also 
^cannot  think  that  the  case  cited  from  the  Commop 
Pleas,  as  right,  on  the  point  which  it  gees  to  establish, 
that  the  defect  of  title  to  an  affidavit  may  be  -sup- 
plied by  reference. 

W(XQS>f  Moron,  absent 

RzcKAfiDSy  Baron.  The  oljection,  that  the 
^lea  was  not  sajvported  by  the  frop^  affidavit^  is 

quite 
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^ite  syffieidnl;  to  ^tttJCl#  Ae  pkintiff  to  sign  judg-  ^*^' 

^tatiA.     HaA  it  been  tiecessarjr  to  go  iM»  tke  other  Cauaus, 

^fiK;,  I  filiMild  wUi  to  see  the  recoril.  ^• 

Per  ^tt9^HifHf 

Rule  disehai;gecL  with  Corts. 


1816. 

fOth  Navembtr 

This  wi»  &  piooeadipg  by  scire  Jadas  agaixut  xhc  b^ndt 
the  defendant,  as  master  of  the  ship  Ann,  on  the  §>venj>ym«- 
nraal  bomi  ^^n  by  pefrsonis  m  mttt  cnaracter,  under  seu,  uoder 
the  26th  G^o.  III.  ch.  40,  sec.  15,  fer  breach  of  ^.^S^'are^ 
the  condition*.*— Plea,  performance.  b^'^d^^ 

It  main  in  force 
at  long  as  the 

^  1%«  aifUBMnt  turn  entifely  on  •tke  irordi'dr  tlM  Seci.  mast^of  thT 
%Akk  are,—'*  That,  fiiomaiid  after  the  iftnt  dqr  o£AtiguH  tameship$but 
•MdMMiid  Sevan huadML  anddgkiH^  it  shiAiBotke  C^om^n^i- 
llti«Alfar  adjr  dSuir  or  (dffieatv  <of  his  Mifljeslgr'sCaiMiaB  in  terofanyocher 
Onftf  iMMn  so  pRMit.  or  ^dbr  (Mqr  Mp  m  vwstL  lo  be  ^^^^ 
•idotrad'Ottt^r  ISMign>p«n8^  froin  >anjr  port  or  pboe  wlatcver  it  is  not  ne- 
In  OrektBrkabh  ontiltfaeiiBaslery  we  other  ^person  htanag  or  cetsaiy,  there- 
itridngthediargeoroofmaanderMohshiporvet^  ^h£^V 

aaate  of  sneii  ship  or  vnM^  Bhali  Mvndly  and  vaspedsfdjr  should  be 
ghe  seottvi^  to  Ins  ^l^tjf,  his  'ben  and  swoasMSs,  by  giveneneTerjr 
b<wd,  -in^tho  pMhy of  tm  haadsed  poiaib  (whichooaviiy  by^ w 

•shall  whUeinhis 
charge,  for  the 
•eaine  bond^covert  all  vo/agea  made  in  her  bv  him.  and  ina|r  be^ued  on  for  a  breach 
of  nie  conditiAns  during  any  one  or  more  df  them. 

A  motion  cannot  be  nade,  in  arrest  of  Judgment,  on  a  scin  faeiut^  after  the  firrt 
Tour  d3Q^t>f  Term. 
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^^^^'  It  was  tried  before  the  Lord  Chief  Baron^  at  the 

The  King    Sittingi  after  Trinity  Term,  when  a  verdict  was 

**•         taken  for  the;  Crown,  with  liberty  to  move  to  ent^ 

a  verdict  for  the  defendant,  on  objection  taken  at 

the  trial  on  the  construction  of  the  statute. 

The  suit  was  founded  on  a  charge  of  the  master 
having  fraudulently  unshipped  goods,  with  intent 
to  defraud  the  customs ;  and  that  was  clearly  proved 
and  admitted.  But  it  was  also  proved  and  admitted, 
that  the  bond  in  question  had  been  given  by  the 
master,  on  the  vessel  clearing  out  at  the  port  of 
London  for  foreign  parts,  on  the  \z^  Augttst 
1814; — that  she  was  then  bound  to  St  Peters* 
hurghj  and  performed  that  voyage  ;-^that  she  then 

shall  be  taken  by  the  Collector,  or  other  principal  officer  of 
the  Customs,  at  such  port  or  place,  who  is  hereby  authorized 
and  required  to  take  such  security),  with  cdndilion  thai  6uch 
master,  or  other  person  haying  or  taking  thef  charge  oi*  com* 
mand  of  such  ship  or  vessel,  or  such  mate,  as  the  case  may 
be,  will  not  at  any  time  thereafter  land,  or  cause  to  be  landed, 
:  any  goods  in  any  part  of  this  kingdom,  in  any  manner  "whicli 
IS  or  shall  be  prohibited  by  law,  or  take  the  same  on  boahl, 
in  order  to  tteir  bemg  so  landed,  nor  be  anywise  coDCterned, 
w  aiding  or  assisting  in  firaudidendy  importing,  unshipping, 
or  landing  the  saine,  and  will  not  hinder,  molest,  or  oppobe, 
jmy  of  his  Majesty's  officers  of  the  Customs  or  Excise,  or 
any  other  person  or  persons  assisting  them^  or  either  of  them, 
in  tlie  due  execution  of  their  respective  offices  or  employ- 
ments; or  until  such  master,  or  other  person  having  or  taking  • 
die  charge  or  command  of  such  ship  or  vessel,  shall  prodi4ce 
a  certifiette,  under  the  hand  of  the  CoUei^,  or  other  prin- 
cipal officer  of  the  Customs, '  at  some  other  port  or  place  in 
Great  Britain^  of  such  security  having  been  before  given  at 
such  other  port  or  place,  to  such  Collector  or  other  principal 
oCcer;  by  such  master  and  mate." 

retunjed 
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returned  to  Xywn,  and  having  sailed  to  Shields^       1816, 
took  in  a  cargo  of  coals,  with  which  she  arrived  in    jhe  Kiho 
London  i — that  from  London  she  afterwards  pro-  '^• 

ceeded  on  a  voyage  to  Pemambuco^  and  during 
that  last  voyage  it  was  that  the  smuggling  took 
place. 

On  that  evidence  the  objection  taken  was,  that 
the  bond  was  confined  to  the  first  voyage,  and  that 
therefore  the  Crown  could  not  put  it  in  suit  for  any 
breach  of  the  condition  alleged  to  have  been  com- 
mitted on  any  subsequent  voyage;  and  on  that 
ground, 

PelU  SerjS  obtained  a  rule  to  show  cause  why 
the  verdict  should  not  be  setaside,  and  judgment 
entered  for  the  defendant. 

The  Solicitor  General^  Bauncey^  Clarke^  WaU 
tonj  and  Roe^  showed  cause.  They  admitted  that 
on  a  change  of  master,  a  new  bond  would  be  neces- 
sary, and  that  the  bond  given  did  not  affect  the 
master  when  in  command  of  any  other  ship ;  but 
they  insisted,  that  so  long  as  he  should  continue 
master  of  the  same  vessel,  the  bond  remained  in 
force  during  the  whole  time,  and  for  whatever 
voyages  he  might  make,  as  appeared  both  by  the 
construction  of  the  words  of  the  act  and  the  terms 
of  the  bond.  The  last  provision  of  the  act,  parti- 
cularly, shows  that  the  legislature  did  not  mean 
to  impose  on  the  master. the  troublesome  necessity 
of  entering  into  a  fresh  bond  on  every  voyage,  and 
therefore  it  enacts,  that  a  certificate  of  such  bond 

VOL.  in,  r  having 
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^^^6.  having  been  once  given  at  some  port  from  which 
TheKiva  ^  ^^^  ^^^  cleared  out,  shall, be  sufficient  to 
9'  entitle  him  to  clear  out  at  any  oiher  port;  which 
''^*  could  have  no  other  meaning  than  that  by  havijig 
made  oQe  voyage  out,  the  bond  then  given  would 
entitle  hito  to  make  another;  for  having  cleared 
out  at  one  port,  she  would  obviously  not  require 
to  clear  out  at  any  other  for  that  same  voyage. 
The  terms  of  the  condition  of  the  liond  are,  that 
**  he  will  not  at  any  time  hereafter/'  &c.  not  '^  at 
any  time  during  the  voyage."  The  bond,  there* 
fore,  is  not  taken  with  reference  to  the  particular 
voyage,  but  to  his  having  chaise  of  the  particular 
ship,  and  is  a  continuing  bond  during  such  his 
charge,  and  would  cover  all  voyages  made  in  her 
by  him  indefinitely.  The  object  of  the  statute,,  its 
language,  and  the  terms  of  the  bond,  are  all  general ; 
and  there  are  no  words  restraining  or  limiting 
either.  The  usage  also,  which  is  much,  in  con- 
struing these  acts,  is,  not  to  take  fresh  bonds  on 
every  voyage. 

Pell,  SerjS  and  Lawes,  E.  in  support  of  the 
rule,  contended,  that  if  the  construction  put  on  the 
act  by  the  Crown  were  the  true  one,  it  would  con- 
tinue the  master's  liability  on  this  sort  of  bond,  not 
only  on  any  voyage,  but  with  any  other  ship ;  for 
the  words  do  not  limit  expressly  his  liability  even 
to  the  time  of  his  commanding  the  ship,  and  that 
proposition,  there  is  no  doubt,  would  mA  be  tenahlew 
By  the  32  Geo.  III.  ch.  50,  §  9,  coasting  vessels 
are  put  on  the  same  footing  with  vessels  bound  on 
foreign  voyages,  aato  the  neceitsity  of  these  bonds; 

but 
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but  in  those  casea  the  p^ialty  is  only  loot    Now,       1816. 
when,  this  vessel  proceeded  from  Lytrn  to  Shields,    xhe  Kino 

it  cannot  be  contended  that  this  bond  covered  that    «• 

intermediate  voyage.  Nor  can  it  be  supposed  that 
the  legidature  should  intend  that  one  single  bond, 
in  so  small  a  penalty,  should  cover  all  the  breachea 
of  the  condition  which  the  master  should  commit 
during  every  voyage  he  might  make.  They  sub* 
mitted,  therefore,  on  the  whole,  that  from  the  ge- 
neral policy  of  the  statute,  as  well  as  from  the  true 
construction  of  the  words,  it  was  obviously  the  in*- 
tention  of  the  fivmmra  of  it,  that  the  master  should 
give  a  bcmd  of  tins  description  on  every  voyage 
which  he  should  make  to  a  foreign  port  while  having 
the  command  of  the  ship,  and  that  therefore  each 
bond  could  only  be  considered  as  relating  to  each 
voyage,  and  would  end  with  that  voyage;  and  what- 
erver  m^ht  be  the  usage  in  respect  of  taking  a  fresh 
Ixmd  every  voyage,  that  would  be  no  argument 
^ther  way  as  to  the  true  meaning  of  the  act ;  and, 
in  point  of  fact,  that  often  became  a  question  be- 
tween the  mastens  of  ships  and  the  cpUectons  of  the 
customs  at  Ae  ports. 

The  Solicitor  General  replied. 

Thomson,  Chief  Baron.  There  has  certainly 
beien  gfeat  ingenuity  displayed  by  the  Counsel  who 
made  this  motion  originally,  and  have  attempted  to 
support  the  rule ;  but  on  the  best  consideration  I 
eatt  give  it,  I  am  clearly  of  opinion  Ihat  the  action* 
brought  on  this  bond  may  be  well  maintained.  It 
was  a  bond  given  under  the  directions  of  the  20th 
Geo.  IIL  to  suppress  the  clandestine  re-landing' 

p  2  of 
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,    ^^^^'    ,  of  goods  shipped  for  foreign  parts. -^[/Zl^re  hi^ 
The  King    Lordship  read  the  section^  and  the  condition  of 
^'  the  bondf  (observing,  that  the  words  "  such  port  or 

place"  must  be  taken  to  mean  the  port  at  which  the 
clearance  for  foreign  parts  from  thence  is  to  be  air 
lowed, )  and  the  provision  relating  to  the  production 
qf  the  certificate  i  and  then  recapitulated  the  cir- 
cumstances of  the  case,  as  stated."} 

The  question  on  the  case  for  judgment  is,  Whe- 
ther the  bond  so  given  is  to  be  confined  to  the 
voyage  made  on  the  clearing  out,  when  it  is  given ; 
or,  whether  it  is  not  to  be  extended  tp  all  the 
voyages  which  the  obligor  shall  make  as  master  of 
ikat  ship. 

I  certainly  agree,  that  when  his  character  of 
master  of  that  ship  is  at  an  end,  the  obligation  of 
the  bond  ceases;  but  there  is  nothing,  on  the  other 
hand,  in  the  act,  which  confines  it  to  the  first  sub- 
sequent voyage  which  the  ship  makes.  The  terms 
of  the  act  are  general ;  but  the  provision,  that  a 
certificate  of  the  necessary  security  having  been 
given  shall  suffice  to  entitle  the  ship  to  clear  out  at 
another  port,  is  quite  conclusive,  and  explains  the 
meaning  of  the  act;  for  that  would  be  idle,  if  fresh 
honds  were  necessary  :  and  it  would  b^  mischievous^ 
if  it  were  not  so ;  for  it  would  be  most  burthensome 
to  masters  of  vessels  to  subject  them  to  such  forma* 
lities.  I  am  of  opinion,  therefore,  that  this  bond 
covers  the  illegal  transactions  of  the  master  on  this 
subsequent  voyage,  and  that  the  Crown  is  therefore 
entitled  to  retain  its  verdict. 

GrahaMs 
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Graham,  Baron^  expressed  himself  as  of  the  ,     ^^^^'    , 
same  opinion,  giving  the  same  reasons,  and  dwell-    The  Kino 
ing  on  the  terms  of  the  act,  and  particularly  on  the         '^• 
provision  regarding  the  certificate.  ' 

Wood,  Baron,  absent. 

Richards,  Baron,  concurred. 

Per  Curiam, 

Rule  discharged. 

The  defendant's  Counsel  (La*wes)  then  applied 
for  leave  to  move  in  arrest  of  judgment. 

The  Solicitor  General  objected,  on  the  ground 
that  such  a  motion  ought  to  have  been  made  within 
the  first  four  days  of  term,  and  that  it  was  therefore 
now  too  late.  The  only  course  that  could  now  be 
taken  was,  by  writ  of  error;  and  though  the  consent 
of  the  Attorney  General  would  be  necessary  in  that 
case,  he  intimated,  that  if  any  point  really  ai^uable 
was  raised,  that  consent  would  not  be  refused. 

The  Court  said,  that  the  present  application 
was  quite  irr^ular  after  the  first  four  days  of  the 
term,  and  that  they  could  not  grant  the  indulgence 
iinless  by  consent. 


p  3  WOLLET 
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a8l*6.  ^  ^/// 

WoLLEY  H)*  Hadfield  axxd  others. 


ThunAoyt 
9  lit  November, 


A  modus  of  To  this  (rector*s)  bill  for  tithes,  the  following 
Mt'iorw^'  ™^^^'  ^^  (amongst  others  which  were  after- 
tain  tithes  wards  given  up)  pleaded  by  the  defendant,  "  That 
rfifp,theoccu-  "  from  time  immemorial,  there  hath  been  payable 
?l^^  ^^/f^^  "  and  paid,  and  of  right  ought  to  be  paid,  at  or 
ment  within  "  about  the  Feast  of  Easter^  or  when  lawfully  de- 
«hip*«Mpcct"'  "  manded,  to  the  person  entitled  to  the  tithes  of  the 
[vciy,  paying    «  gj^jj  rectorv  or  parsonage,  as  a  modus  or  cus- 

hii  rateable  '  .     t  /.     i         •  i       t      i  •     ,     .% 

proportion,  is  '*  tomary  payment,  m  lieu  of  the  tithe  in  kind  of 

^ty,  wnTn  "  CO™  and  hay,  and  of  agistment  tithe,  yearly  aris- 

an  answer.  It  "  Jng^  growing,  and  renewing  within  the  two  seve- 

form  and  sub-  "  ral  towuships  oi  Matlcy  (save  as  aforesaid)  and 

stance.  ic  Longderif  the  respective  sums  of  money  next 

it  bc^reate?"  "  hereinafter  mentioned,  to  wit,  within  the  town- 

».*  *  composi-   tt  ship  Qf  Matlejf  (except  as  aforesaid),  the  sum 

"  of  95.  2  rf. ;  and  within  the  township  of  Longden^ 

<*  the  sum  of  2/.  8^.  1  d.  the  occupier  of  each  farm 

"  or  tenement,  within  the  said  township  respectively, 

"  (except  as  aforesaid),  paying  his  rateable  and 

'*  proportionable  part  of  the  said  modus  or  cus- 

"  tomary  payment  due  from  the  township  in  which 

**  the  farm  or  land  occupied  by  him  is  situated." 

It  was  objected  to,  for  uncertainty,  in  not  stating  by 

whom  it  was  to  be  paid,  or  in  wHat  proportions  for 

each  farm* 

Wetha*eU  and  Spence^  for  the  defendants,  con- 
tendedi  that  proof  of  the  immemorial  payment  of 

the 


WOLLIT 
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the  sum  of  2L  65.  1  d.  would,  notwithstanding  the  ^g^^ 
objection  taken,  substantiate  the  defence,  as  to  those 
of  the  defendants  who  have  regularly  paid  their  con- 
tributory share  of  the  modus  set  up,  who  contend  Hadfixld 
that  they  are  therefore  entitled  to  exemption.  They  ^^^^r»- 
admitted  that  there  wer6  some  uncertainties  in  the 
modus,  as  laid,  but  urged,  that  as  this  was  the  case 
of  an  answer,  where  the  same  strictness  was  not 
required  as  in  a  bill,  there  are  several  authorities 
which  support  nioduses  laid  with  as  great  uncer- 
tainty as  die  present.  And  they  cited  Atkins  v. 
HattonCa),  nnd  Atkins  v.  Lord  WiUoughhy  de 
Broke  fbj,  where  the  Court  held  that  the  modus 
set  up,  and  objected  to  as  being  laid  with  too  great 
uncertainty  to  found  a  decree,  was  (although  that . 
might  be  so,  if  it  had  been  so  laid  in  a  bill  to  esta- 
blish it)  sufficient  for  the  Court  to  proceed  on  j  for, 
in  an  answer  where  so  much  strictness  is  not  requi* 
site,  it  is  enough  if  there  appears  to  be  a  good 
defence.  So  here,  if  the  payment  be  proved,  the 
validity  of  the  defence  should  be  inquired  of  by  a 
jury.  And  in  Markham  v.  Laycock(c)f  the  Court 
said,  that  customary  payments  pleaded,  and  being 
likely  to  be  made  out  in  evidence,  were  to  be  treated 
with  some  degree  of  indulgence;  and  it  might  be 
sent  to  a  jury,  who  might  negative  the  inaccurate 
modus,  and  find  the  true  one.  All  the  objections 
made  to  this  modus,  were  also  decidedly  over- 
ruled in  the  case  of  Hardcastle  v.  SclaterfdJ^ 

(a)  3  Aofitr.    Ow.  1406. 
(h)  Gw.  1419.    Anstr. 

(c)  4  Gw.  1339. 

(d)  lb.  1343.  ^Gw.  790. 

r  4  iwhere 
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3^^^'     .  where  the  uncertainty  was  said  to  be  accountable 

WbLLEY     ^or>  by  reason  of  the  probability  that  the  tract  pre- 

^'         scribed  for  had  been  originally  the  property  of  an 

and  others,  individual,  and  that  the  subsequent  alteration  of 

that  property,   ought  not  to  have  the  effect  of 

destroying  the  modus. 

Martin,  Clarke,  and  DtmdesweU,  for  the  plain- 
tiff, were  not  called  on  to  reply. 

Thomson,  Chief  Baron.  I  put  this  question; 
— Can  any  evidence  help  this  modus,  which  is  not* 
only  defective  in  point  of  form,  but  also  in  point  of 
substance  ?  This  is  not  like  any  other  case  that 
I  ever  saw  or  heard  of;  it  is  a  modus  to  be  paid  by 
the  tovmship,  the  occupier  of  each  contributing  his 
proportion.  Now,  by  what  reference,  or  by  what 
means,  is  that  proportion  to  be  ascertained  ?  Is  it 
according  to  the  rate  or  value  of  the  land  ?  And  how 
is  that  to  be  ascertained,  or  to  be  made  known  to 
the  clergyman  ? 

The  defendant's  counsel  were  perfectly  right  in 
saying,  that  there  is  not  the  same  strictness  of  pre- 
cision required  in  laying  a  modus  in  an  answer,  as 
in  a  bill ;  but  still  there  must  be  some  degree  of 
certainty  as  to  the  means  of  collecting  it,  and  how  it 
is  to  be  paid,  and  from  whom  to  be  demanded.  The 
cases  cited,  are  quite  different;  this  uncertainty 
seems  to  belong  to  no  modus  whatever.  It  seems 
Ito  me  this  modus  is  intrinsically  bad,  and  that  it  is 
impossible  to  make  it  good  for  any  thing.' 

,   Graham,  Baron.    I  entirely  concur  with  my 

Lord 
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3Lord  Chief  Baron.     It  seems  to  me  impossible  that 
this  modus  can  be  supported.     There  is  nothing     Wolut 
which  shows  how  the  rector's  rieht  to  recover  the   ,,    ^ 
22.  05.  1  a.  is  to  be  enforced.     It  neither  states  by  pod  9disr<. 
whom  it  is  payable,  or  the  respective  contribution 
of  each  individual  towards  making  up  the  amount 
within  themselves;  and  even  that  would  require  it 
to  be  shown,  further,  to  whom  the  owner  of  the  tithe 
was  to  resort  for  his  remedy,  in  case  the  payment 
were  resisted.     You  tell  him  he  is  to  have  his  pro- 
portionable part  from  this  or  that  occupier,  biit 
what  proportionable  part  has  he  a  right  to  demand 
of  each?     And,  as  my  Lord  Chief  Baron  asked,— 
Jbow  is  he  to  ascertain  how  that  can  be  come  at  ? 

Richards,  Baron.  I  think  the  very  statement, 
upon  the  face  of  the  modus,  is  against  it. — [His 
Jjordship  read  tlie  words  qf  the  modus,  as  set  out 
fibow.] 

The  very  reading  of  the  words,  as  it  seems  to 
me,  furnishes  the  obvious  objection  to  it,  without 
more,  and  puts  this  modus  out  of  all  question. 


It  was  then  submitted,  that  the  defendant  might 
insist  upon  this  payment,  as  being  a  composition, 
requiring  notice  to  determine  it. 

But  the  Court  decided,  that  it  could  not  be  so 
considered,  and  for  the  same  reasons  as  determined 
the  rejection  of  it  as  a  modus,  for  its  uncertainty 
iipplied  equally  to  its  destruction  when  considered 
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as  a  compontioDy  as  it  was  not  stated  what  the  eom- 
WoLLBT     position  was,  or  with  whom  it  had  been  made, 

'  **         or  in  what  proportions  it  was  to  be  paid, 
andotheif. 


1816. 

Friday, 
tid  November. 


BowMAKER  V.  M00RE9  SHisRXFr»  and  Teelfs. 

Martin  and  Timey  moved,  that  the  defend- 
wyf  mnran  ^'  Moore  might  be  restrained  (by  injunction)  from 
ifljanction  to  proceeding  at  law,  in  an  action  commenced  in  the 
luidiord^om  Commoii  Ffeas,  against  the  plaint^,  on  a  eommoh 
l^X  replevin  bond. 

•ignmentofa 
ceplevin  bond 

agahut  tbf  The  material  facts,  as  stated  in  the  bill,  and  ad- 

thcre'haJc  mitted  in  the  answer  of  Moore^  were, — that  at  the 
been  an  agree-  time  when  the  plaintiff  (as  co-security  with  defend- 

ment  to  refer,  ^^     _^      *-■/•      1  m>«        ^% 

and  a  refe-  ant  Treffs^  for  defendant  Sfurreffj  executed  the 
Se^liSioTr  replevin  bond,  dated  3d  February  1814,  which 
and  a  tenant    Yf2iS  upon  a  distress  levied  f<Mr  one  year's  rent.  CiQth 

(without  the  ^  ONJ-"  ,.  '^^ 

concarrence  January  I014,;  diq>utes  were  pending  between 

of  t£mS^  Moore  (the  la^dlord)  and  Shirreff,  (the  tenant,) 

^n^iiFerence,  respecting  the  terms  of  hcddii^  the  same,  and  other- 

pnfirmamci  wisc  relating  thereto;  and  that  another  action  of 

•ftbibmd 

(to  proceed  with  effect)  bc'Vi  been  nupendid. 

On  such  an  agreement  haviqg  been  entered  inta,  the  boad  htcamtfrnutm  q/Uk. 

replevin 
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replevin  wm  then  pending  for  the  rent  of  a  fiormer  ^8^^- 
yeer ; — (the  answer  stated  that  Moore  did  not  know  Bowm  aksr 
whether  the  phiintiff,  when  he  became  surety,  was  ^'^ 
or  was  not  acquainted  with  these  facts;) — that  after  ^^  ^n. 
the  plaintiff  had  beccnne  surety,  Moore  and  SfUr-^ 
reffl  by  an  agreement  dated  23d  March  1814, 
agreed  to  refer  the  matters  in  dispute  between  them 
to  arbitration.  The  terms  of  the  agreement  (as 
they  a£fected  this  motion)  were,  "  That  Shirreff 
'*  should  be  allowed  to  deduct  all  monies  which 
««  should  be  awarded  to  him,  in  neqpect  of  his  claims^ 
'^  out  of  the  arrears  g£  rent  due  and  to  become 
'*  due;— that  the  arbitrators  should  aj^int  a  day 
*'  for  payment  of  the  rent,  or  the  balance  thereof; — 
*'  that  nothing  therein  contained,  should  be  eon« 
«<  stroed  so  as  to  prejudice  the  distress  made  cm  the 
**  19th  of  January  1814;  or  to  discharge  the 
"  sureties  ofStUrreff^  in  the  replevying  qfsuch  dis-' 
'^  tress  \  and  that  pending  the  aforesaid  rtference^ 
^'  no  proceedsTigs  should  be  taken  in  the  action  of 
**  replevin^  upon  such  distress.*^-— That  the  agree* 
ment  was  proceeded  upcm,  and  the  plaintiff  was  not, 
in  any  measure,  apprized  of  it; — that  pending  the 
reference,  the  plaint,  in  replevin,  was  removed  by 
the  defendant  Moore  into  the  Common  Pleas  by 
mistake ;  — that  on  being  reminded  of  the  agreement^ 
he  suspended  proceedings  during  the  reference  ;-^ 
that  ShirreffdiA  not  pay  the  sum  awarded ; — tha|  \m 
afterwards  confessed  the  action,  admitting  jlfoore^s 
r%ht  to  distrain;  and  authorized  him  to  enter  Wf 
judgment  of  nan  pros,  unless  he  should  p(iy  the 
rent  by  the  first  day  of  Michaebmc^  Term;— (Jnt 
judgment  was  accQipdingly  «nta:ed  up, — a  writ  de 

retonio 
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,    ^^^^'    ,  retamo  habendo  sued  out, — and  an  eloignment  re- 

BowMAKER  turned;— upon  which  the  defendant  Moore  pro-; 

^,  ^-          cured  an  assignment  of  the  bond,  and  commenced 
Moore        ,  ...         ^     i  •         ^^^  •       /r>« 

jmd  others,    ^he  action  m  question.  In  the  mean  time,  Shirreff^s 

goods  had  been  taken  in  execution  by  Moore,  for 
the  former  rent.  It  did  not  appear  whether,  if  the 
a^eement  to  refer  had  not  been  entered  into,  the  de- 
fendant Moore  could  haye  obtained  his  judgment 
of  nonpros,  sooner  than  he  did. 

On  these  fact?  it  was  submitted,  that  the  suit 
having  been  delayed  by  the  subsequent  conduct  of 
the  defendants  Moore  and  Shhrreff,  (by  their  agree- 
ment entered  into,  without  the  privity  of  the  surety, 
who  was  materially  interested,)  he  was  thereby  dis- 
charged from  the  obligation  of  the  bond;  the  con- 
dition, (that  the  defendant  Shirreff  should  prosecute 
his  suit  with  effect,)  having  been  put  out  of  his 
power,  by  the  defendant  Moore  himself.  And.it 
was  contended  to  be  immaterial,  whether  the  surety 
had  or  had  not  sustained  any  actual  damage,  by  the 
change  of  his  situation,  without  his  own  consent, 
(although  it  was  admitted,  that  certain  facts  in  the 
case  showed  that  damage  had,  in  this  instance,  been 
sustained;) — it  was  enough,  that  the  surety's  right 
to  force  his  principal  to  bring  the  question  in  dis- 
pute to  an  immediate  determination,  that  so, he 
might  be  dischai^d  from  his  liability,  had  been 
suspended  by  the  act  of  the  creditor.  They  cited 
various  cases  on  the  doctrine  of  discharge  of  the 
surety,  by  time  given  to  the  principal ;  and, 
amongst  others^  Croft  y.  Johnson  (e  J,  in  which  the 

(ej  5  Taunt.  319. 

doctrine 
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doctrine  of  discharge  of  bail  by  a  cognovit,  given       ^816. 
by  a  defendant  to  the  plaintiff,  (see  Hodgson  v.  bowmakbr 
Nugent,   5  T.  R:  277,   and  Thomas  v.   Young,         *»• 
15  £•  R.  617,)  had  been  put  on  its  true  footing: —   and  oSers. 
and  particularly  jBof///6e^  v.  Stubbs  (f),  in  which  the 
Lord  Chancellor  had  granted  an  injunction  against 
suing  the  surety  in  a  bond,  where  the  obligee  had 
taken  a  mortgage  from  the  principal  for  part  of  the 
debt,  and  agreed  to  receive  the  rest  by  instalments, 
expressly  without  prejudice  to  any  security  which 
he  held  for  the  debt,  or  arty  part  of  it. 

R&wpeU,  contrdy  contended  that  this  was  not  the 
common  case,  of  time  given  to  the  principal,  to  the 
prejudice  of  the  surety.  The  plaintiff  was  surety 
for  Shirreff,  to  the  Steward  of  the  Liberty,  not  to 
Moore  \  and  there  was  no  privity  between  him  and 
Moore  \ — that  Moore  had  nothing  to  do  with  Bow- 
maker^  s  knowledge  or  ignorance  of  Shirreff*^  situa- 
tion;— that  there  had  been,  in  fact,  no  injurious 
delay ;  and,  in  the  agreement  of  reference,  between 
Moore  and  Shirreffy  the  remedy  against  the  surety 
was  expressly  reserved ; — that  Moore  was  not  bound 
to  ^e  notice  of  former  distresses,  or  actions  of 
replevin  then  pending,  to  Bomnaker.  He  could 
not  have  proceeded  on  the  bond,  till  it  was  assessed 
by  the  steward:  and  the  reference  has  not  deprived 
the  surety  of  any  advantage  which  he  would  other- 
wise have  had;  or  placed  him,  in  any  respect,  in  a 
worse  condition. 

Per  Curiam. — This  question  lies  in  a  narrow 

(f)  i8Vcf.aa* 

compass. 
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^816.       compass*    The  bond  was  (of  course)  coiiditioned,— 

Bowif  AUR  ^^  ^  principal  should  prosecute  his  writ,  with 

<^*         effect,  against  the  landlord.     The  action  of  re- 

and  oiihsrs.   P^^^  ^  ^^  ^^  entered;  but,  afterwards,  an  agree- 

aoent  is  entered  into  between  the  landlord  and  the 

teottit,   without  the  concurrence  of  the  surety, 

whereby  the  tenant  is  p^reduded  firom  proceeding 

according  to  the  condition.    By  that  agreement,  a 

mode  is  chalked  out  for  ascertaining  and  arranging 

thra-  mutual  demands,  and,  in  the  mean  time,  all 

proceedings  are  to  be  stayed;  so  that  the  tenant  is 

restrained,  by  the  act  of  the  landlord,  from  doing 

that  which  hk  surety  has  engaged  he  shall  do.     It 

tumft  out,  indeed,  that  the  same  parties  afterwards 

agree,  that  the  action  shall  proceed,  so  as  to  gire 

the  landlord  his  original  remedy  agamst  the  surety: 

— but  that  is  what  we  cannot  suffer,  after  what  has 

been  done.    When  the  agreement  of  reference  was 

executed,  the  Ixmd,  as  i^nst  the  surety,  was 

fiawtusqfficio. 

Injunction  granted  *• 

•  Ses  Moon  t.  Bcfomaket^  Q  Ttont,  379.    a  Marsh,  82 
&  393- 


Eastmond 
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Eastmond  t;.  HoLL,  ^^ v— ^ 

The  plaintiff  ha?ing  obtained  a  verdict  in  this  The  Court 
cause,  (which  was  debt  on  bond,  dated,  19th  Febru-  ^'il^^^l, 
ary  1703,)  tor  the  principal  and  interest  then  due  * '  to  take  an  ac- 

jf     tyofj  ^    AT  u  1.-  1.  count  of  what 

exceeding,  m  amount,   the   penalty,  which  was  is  actually  due 

\OOLl  on  bond  for 

'  pnhcipal  and 

interest,  and 

Gijffbrd  now  moved  that  it  might  be  referred  to  ^dUtMiL 
the  Master,  to  take  an  account  of  what  was  due  to  thebond^har. 
the  plaintiff,  for  principal  and  interest  on  the  bond,  ing  been  put 
and  for  costs; — and  why,  upon  payment  into  Court, 
of  the  balance  of  such  principal,  interest  and  costs, 
the  bond  should  not  be  delivered  up  to  be  cancelled, 
and  satisfaction  of  the  judgment  entered ; — and  diat 
proceedings,  in  the  mean  time,  might  be  stayed,  on 
bringing  the  penalty  into  Court. 

The  affidavit  of  the  defendant  (who  was  surety 
for  his  deceased  brother)  stated,  that  before  the  action 
was  brought  on  the  bond,  he  received  a  letter  from 
tibe  plaintiff's  attorney,  demanding  the  money  stated* 
to  be  then  due,  for  the  principal  and  intefest  on 
the  said  bond,  amounting  to  lOo/. ;  **  out  of  which, 
(the  letter  added,)  ^*  I  believe  you  have  paid,  in 
"  cash  and  cattle,  about  30//' — That  in  the  pro- 
gress of  the  cause,  oyer  of  the  bond  was  demanded, 
«id  ^ven ;  and  that,  on  the  production  of  the  bond, 
there  were  certain  credits  for  interest^  written  on  the 

said 
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1816.       33^^  bond,  and  also  the  following  words  and  figures 
^^I^^  inpencil:- 

Holt.  3  BuDocks      -        -    £.12    o  o 

6  Sheep  -        -        15    0  o 

27    o  o  . 

Cash      "        -        -        12    o  o 


£.39     o     Q 


which  entry  in  pencil,  the  defendant  considered  as 
a  credit  in  his  favour,  strengthened  by  the  terms  of 
the  said  letter; — that  defendant  relied  on  said  pen- 
cil memoranda  appearing  on  the  said  bond,  at  the 
trial  of  the  cause,  but  that  the  same  were  then  found 
to  be  rubbed  off,  and  obliterated;  and  that  he  be- 
lieved he  was  entitled  to  credit  for  the  delivery,  by 
his  said  brother,  of  the  said  items.  The  affidavit  of 
the  defendant's  agents,  corroborated  the  existence 
of  the  said  items  of  credit,  in  pencil,  as  stated  by 
defendant. 

It  was  admitted,  that  the  present  motion  was 
novel,  after  verdict;  and  that  though  the  statute  of 
the  4th  Anne^  ch.  16,  sec.  13,  had  authorized  such 
application  pending  suit,  there  might  be  some 
difficulty,  on  the  ground  of  delaying  the  plaintiff^s 
execution.  But  it  was  urged  that  the  present  was 
a  proper  case  for  the  interference  of  the  Court,  if 
they  should  consider  that  they  had  jurisdiction. — 
The  plaintiff  had  not  entered  up  judgment,  and 
the  Court  might  exercise  a  controul  over  their  pro- 
cess in  furtherance  of  justice. 

Sed 
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Sedf  per  Curiam. — The  present  summary  mo- 
tion would,  if  granted,  clearly  operate  to  delay  the 
plaintiff;  and  if  it  could  be  done,  such  applications 
would  have  been  numerous.  Another^  objection 
arises  in  point  of  time.  The  defendant  now  seeks 
to  do  what  he  might  have  done  before,  when  he 
would  have  saved  to  the  plainti£P  much  trouble  and 
expense. — We  should,  therefore,  be  unwilling  to 
make  the  precedent. 
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£as9momi> 

HOLL. 


Motion  refused^ 


Hie  Attorney  General  v.  Laragoity. 

It  was  moved  on  the  part  of  the  defendant^  to 
postpone  the  trial  of  this  information,  on  the  ground 
of  the  commission  which  liad  been  granted  to  exa-^ 
mine  his  witnesses  at  Corumia,  had  not  been  yet 
returned. 

Per  Curiam.-^There  has  been  time  enough  for 
the  return  of  a  messenger;  and  in  a  matter  of  such 
importance  to  the  defendant,  the  depositions  ought 
to  have  been  here.  The  interrogatories  must  lie 
in  a  very  narrow  compass,  as  they  chiefly  relate  to 
public  .documents^  There  is  no  statement  made 
in  the  affidavit,  that  there  is  any  expectation  of 

the  affidavit,  i^  support  of  such  an  application,  that  the  return  it 
when. 


lil6. 


Saturday, 
25d  Novtmber. 

' V ' 

The  Court 
will  not  post- 
pone the  tridl 
ofaninforma" 
tion  on  the 
application  of 
the  defendant, 
on  the  ground 
of  his  com- 
mission to 
examine  wit^ 
nesses  abroad 
not  having 
been  returned, 
if  they  think 
that  there 
have  been 
sufHcient  time 
for  its  return. 

It  should 
be  stated  in 
expected,  and 


VOL.  Ill, 


their 
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their  being  forthcoming,  or  at  wk^t  time*  As  tcr 
the  delay  which  is  charged  on  the.  Spanish  proce$4' 
ings^  we  can  take  no  notice  of  that. 

Motipn  refused. 


1816. 


Saturday, 
SSd  November. 


HuRD  V.  Partington  and  Bent. 


Wh«re  an 
action  at  law 
hat  been 
brought  on  a 
bail  Dond» 
given  to  the 
sherilEon  an 
attachment 


The  plaintiff  had  filed  a  bill  against  the  defendants, 
and  an  attachment  having  issued  against  them  in 
Easter  Term  last,  for  not  putting  in  their  answer, 
they,  and  Robert  Turner,  had  given  the  usual  bail- 
bond  to  the  sheriff  of  Lancashire,  in  the  penalty 
from  the  equi-  ^f  .^i .  but  at  the  rctutTi  of  the  attachment,  their 

tv-sidc  of  this         t        >  ,       .         ,  •         1         1  .     .«• 

Court,  for  not  answers  not  havmg  been  yet  put  11^,  the  plamt)^- 
cordme^tothc  brought  three  several  actions  at  law  against  them 
condiuon,and  q^  ^hgjp  hondi  in  the  Court  of  Common  Pleas,  in 

a  verdict  have  ,     ' 

been  reco-  the  name  of  the  sheriff.  On  the  20th  Jun^  the 
dcftndant,^  defendants,  having  filed  their  answer,  and  on  ex^ 
instMdof  ceptions  taken,  submitted  to  answer  further,  the 
answer  put  in,  plaintiff,  on  the  22dJui^,  obtained  an  order,  to 
/iS««,*and''   ainend  his  bill,  and  that  the  defendants  should  answer 

refuses  to 

settle  with  the  plaintiff  by  paying  the  costs,  pending  the  acticfn,  when  he  had 
an  opportunity,  before  the  Judge  on  a  summons,  t^is  Court  will  not  restrain 
the  plaintiff  m>m  taking  out  execution,  (although  th^  defendant  has  answered 
since  the  actipn  brought)  but  on  the  terms  of  all  the  costs  at  knn  being  paid  1 
notwithstanding  the  plaintiff  has  not  (as  he  ought  to  have  done)  refused  to 
accept  the  answer  when  it  came  in,  till  the  cofttcmipts  were  deartd,  but  ha» 
actually  waived  them,  by  excepting  to  the  answer  and  amending  his  bill. 

But  the  Court  wiU  not  order  the  defendant  (at  law)  to  pay  the  cpsts  In  tfui^ 
also,  beca\ue  they  iftt^  wured,  by  the  phuAtiff  accepting  the  ayiwer. 

the 
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tile  exceptions  and  amendments  at  the  same  time.       ^8ia 

The  bill  having  been  amended,  the  plaintiff  coun-  .  Hurd 
termanded  his  notice  of  trial  in  the  actions  on  the  ^• 

bail-bond  against  Bent  and  Turner,  but  intended  TOK^and* 
to  proceed    to  judgment  and  execution  against      Bent. 
Partington.    The  plaintiff  had  obtained  a  verdict. 

Under  these  circumstances  Dauncey  and  Martin 
obtained,  on  the  16th  November,  an  order  on  the 
plaintiff  to  show  cause  why  he  should  liot  be  re- 
strained from  so  proceeding,  on  the  ground  that 
the  object  of  the  bond  had  been  satisfied,  by  the 
answer  having  been  subsequently  put  ih,  and  having 
been  accepted  by  the  plaintiff,  he  had  waived  the 
objection  of  the  defendants,  not  having  cleared  their 
coMempts. 

[[The  Court  expressed  a  doubt  as  to  the  ground 
of  the  actions  in  the  Common  Pleas,  the  bond  being 
conditioned  that  the  defendant  shall  appear  and 
answer,  and  intimated  that'  the  course  was,  on  the 
condition  being  broken,  to  get  an  order,  on  the 
return  by  the  sheriff,  of  cepi  corpus  for  a  mes- 
senger to  bring  the  defendant  in.]| 

Clarke  and  Agar  now  showed  cause.  They  sub- 
mitted, that  the  conduct  of  Partington,  who  was 
an  attorney,  was  most  reprehensible,  in  having 
thrown  every  obstacle  in  the  way  of  the  plaintiff, 
and  delayed  him  to  the  last  moment  in  the  eqmty 
suit,  by  having  pleaded  non  est  factum  to  th« 
action.  He  had  not  (as  he  should  have  done)  taken 
out  a  summons  to  stay  proceedings  on  his  answer 

Q  2  being 
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,    ^^^^'     ,  being  filed,  and  therefore  he  ought  to  pay  the  cost^ 
HuRD       incurred  in  the  action  which  had  been  tried. 

TooM^nd"        ^^  *^  *^^  ^^^*  of  action,  they  cited  the  case  of 
Bent.       Morris  v.  Hayward  (a)^  where  it  was  held  on . 
demurrer,  that  an  action  on  a  bond  to  the  sheriff, 
under  an  attachment  out  of  the  Court  of  Chancery, 
was  maintainable. 

It  was  stated,  from  an  affidavit  made  against  the 
rule  being  made  absolute,  that  Mr.  Justice  Borrough 
had  refused,  on  summons,  to  consolidate  the  three . 
actions,  but  offered  to  make  an  order  to  stay  pro- 
ceedings'in  all,  to  give  the  defendants  an  opportunity 
of  settling  them  in  the  mean  time,  by  paying  the 
costs,  and  withdrawing  his  plea  of  non  est  factum. 

Dauncey  and  Martin^  in  support  of  the  motion* 
The  Court  will  not  encourage  the  course  of  bring- 
ing three  several  actions  in  a  case  of  this  sort.  The 
sheriff  is  to  be  protected,  in  whose  name  the  actions 
are  brought. — The  plaintiff  should  have  made  the 
costs  at  law  the  ground  of  an  integral  objection,  to 
accepting  the  defendant's  answer  when  it  came  in, 
and  the  Court  would  not  have  suffered  him  to  clear 
his  contempt,  till  the  costs  had  been  paid.  The 
plaintiff  has  taken  a  wrong  course,  and  must  abide 
by  the  consequences. — They  were  not  warranted 
in  bringing  any  action,  but  should  have  proceeded 
in  this  Court  in  the  usual  manner  on  the  attach* 
ment,  and  have  got  a  return  of  cepi  corpus^  and  a 
messenger. 

Ca)  3  Marsh.  t8o* 

Thomson> 
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Thomson,  Chief  Baron.     The  question  here  is,        181^ 
as  to  the  right  of  the  plaintiff  at  law,  and  defendant       Hurd 
in  equity,  to  have  the  costs  of  these  proceedings  *• 

which  have  been  had  on  the  bail-bond.  Those  ton  and 
proceedings  were  necessarily  carried  on  in  the  nune  Benx. 
of  the  sheriff,  and  the  plaintiff  at  law  was  certainly 
justified  in  bringing  the  action,  no  answer  having 
been  put  in  whereby  the  condition  of  the  bond  was 
broken.  The  defendant  might,  perhaps,  have  plead- 
ed compliance,  but  he  chose  to  give  the  plaintiff 
trouble,  and  therefore  pleaded  non  est  factum^ — 
On  the  summon^  for  consolidating  the  actions,  he 
had  an  opportunity  of  making  an  arrangement,  on 
paying  the  costs,  which  he  refused.  Now  the 
plaintiff  must  not  entirely  lose  these  costs,  for  the 
•proceeding  was  rendered  necessary  to  compel  an 
answer. 

The  costs  in  equity,  he  has  certainly  waited  all 
right  to,  by  accepting  the  answer. 

The  costs  at  law,  however,  are  on  a  different 
footing :  to  those,  I  think,  the  plaintiff  is  entitled, 
and  therefore  the  defendant  must  pay  them. 

Graham,  Baron.  There  is  a  slight  shade  of  dif- 
ference in  the  opinion  which  I  have;  notwithstand- 
ing jthe  conduct  of  the  defendant,  who  is  an  attorney, 
by  standing  out  as  he  has  done,  and  trusting  to 
contrivances  to  get  rid  of  the  bond,  excites  much 
indignation.  It  appears  to  me,  that  the  plaintiff 
has  not  done  what,  by  the  practice  of  courts  of 
equity,  he  was  bound  to  do. — For  when  the  answer 

Q3  of 
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1816.       of  the  defendant  came  in,  he  should  have  refnsed 

HuRD      ^  liccept  it,  till  the  costs  at  law  had  been  pai4, 

V.         when  they  would  have  been  within  the  reach  of  the 

Parting-    QQ^xri    who  would  not  have  suffered  him  to  c}ev 

TON  ana      •  ^      •  

Sent,  hia  contempts,  until  those  costs  had  been  paid.  The 
plaintiff  might  thei)  have  move4  to  take  the  answer 
off  the  file,  a^d  tha(  it  might  not  be  suffered  to  be 
restored  (ill  the  cpntempts  ha4  been  cleared. 

Though  I  think  thatibringmg  three  actions  w«$ 
not  right,  yet,  under  all  the  circumstances,  I  think 
we  should  not  restrain  the  plaintiff  from  proceeding, 
until  all  the  costs  shall  have  been  paid* 

W^pq,  B0rm%  abaeut. 

Richards,  Baron.  I  agree  with  my  Lord  CBiisf 
Baron,  that  all  the  costs  at  law  ought  to  be  paid.  I 
have  never  known  any  such  applicatiou  made  to  the 
Court  as  that  suggested  by  my  brother  Grahqm. 
The  party  aj)plying  has  conducted  himself  im- 
properly certainly,  and  that  is  an  additional  rei|son 
why  the  Coi^rt  would  Aot  be  disposed  to  interfere. 

Order  made  absolute. 

All  the  plaintiff's  costs  at  law  to  be  paid 
him  by  the  second  day  of  the  Sittings,  0^ 
the  plaintiff  to  be  at  liberty  to  move  to 
dissolve  the  injunction. 


Grahasc 
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Graham  and  others,  Assignees  of  Leigh,  a  Bank-       ^^iQ- 
rupt,  V.  Russell. 


Monday, 
ftSth  November, 


The  plaintifis  had  brought  an  action  of  assumpsit  An  under- 
on  a  policy  of  insurance,  on  the  ship  Vedra^  against  tiedYwhene^^' 
the  defendant.     The  interest  was  averred,  in  one  Jf**  w^wcd 

.  .  .  has  become 

count  of  the  declaration,  to  be  m  Leigh  up  to  the  bankrupt  after 
time  of  the  bankruptcy,  and  since,  in  his  assignees :  id^urance  was 
in  another,  it  was  averred  to  be  in  Leigh  (only),  ^f^^^^^  }^ 
The  money  counts  were  laid  in  the  name  of  Leigh  was  due  to 
before  his  bankruptcy,  and  in  the  names  of  his  bankruptcy,  ^ 
assignees,  since.     The  plainti£&  recovered  a  verdict  on  a  balance  of 

*  accounts  be- 

(damages  200/.)  at  Guildhall^  at  the  sittings  after  tweenthe 
Hilanf,  1814,  before  Lord  EOenborough,  subject  SS,  w 
to  the  opinion  of  the  Court  of  Kimr's  Bench,  on  ^^^  of  the 

xi_     /•  11      •  ^  -       amount  of  hif 

the  followmg  ca3e : —  subscription 

to  the  policy, 
in  fhe  event  of 

"  The  plaintifl^  are  assignees  of  the  estate  and  » loss  suhse- 
effects  of  John  Leigh,  a  bankrupt,  under  a  com-  bankruptcy, 
mission  of  bankrupt,  issued  on  the  nth  day  of  c/jYLch/3^^ 
August  1811,  upon  an  act  of  bankruptcy  com*  the  statute 
mitted  on  the  9th  day  of  that  month. — John  Leigh  c^.  32^  sec.  s, 
was  a  merchant  and  owner  of  the  ship  Vedra,  thlJ^<it"of  a 
and  he  was  also  an  insurance  broker. — On  the  31st  bankruptcy 
day  oSJuly  1810,  he  effected  the  policy  in  question  an  assured  ^ 
at  Lloyd^s,  on  his  own  account,  and  which  was  ^^^^^i 

sides,  so  as  to 
let  in  the  former  statute,  till  die  result  of  the  voyage  shall  have  been  ascertained, 
and  ^e  accounts  stated:  because  the  19  Geo,  II.  c.  329  (admitting  persons  assured 
to  claim  losses  against  bankrupt  underwriter!,  ^though  happening  after  the  bank- 
ruptcy.) is  in  pari  materid,  and  the  two  sututes  are  to  be  construed  with  reference 
to  each  other,  to  as  t6  make  them  mutttiUfy  beneficial ;  aind  tberefore  it  was  held 
that  a  set-off  must  be  allowed  to  a  solvent  underwriter,  by  the  assignees  of  a 
bankrupt  assured,  under  the  5  Gm.  II.  ch.  30. 

Q  4        r  sttbscribed 


Graham 

and  others 

V. 
BUSSELL. 
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subsoribed  by  the  defendant,  at  a  premium  of  ten 
guineas  per  cent.,  with  a  stipulation  for  returns,  not 
material  to  the  present  case.  The  policy  contained 
the  usual  acknowledgment,  by  the  defendant,  of  the 
receipt  of  the  premium  ;  but  the  premium  was  not 
in  fact  paid  to  the  defendant,  but  was  carried  by 
the  defendant  to  the  debit  of  an*  account  subsisting 
between  him  and  Leigh^  in  respect  of  other  policies 
effected  by  Leigh,  partly  as  broker,  and  partly  on 
his  own  account. — The  Vedra  sailed  in  prosecution 
of  her  voyage  in  September  1810,  and  was  captured 
on  her  homeward  voyage  on  the  24th  day  of  iVb- 
'vember  1811. — At  the  time  of  the  bankruptcy  of 
Leigh,  he  was  indebted  to  the  defendant  in  the 
5um  of  128/.  which  wa^.  made  up  of  the  premium 
on  the  policy  in  question,  and  of  the  premiums  of 
other  policies  effected  by  Leigh,  partly  as  broker, 
and  partly  on  his  own  account;  and  Leigh  at  that 
time  had  credit  with  the  defendant  for  19/.  igs.ild* 
for  returns  of  premium  and  settlements  of  general 
average,  leaving  a  balance  of  108/.  0.  id.  then 
due.  from  Leigh  to  the  defendant. — The  defendant 
refused  to  pay  the  loss  upon  the  policy  in  question, 
contending,  that  he  had  a  right  to  set  off  the 
108/.  0.  id.,  the  balance  due  to  him  from  Leigh 
at  the  time  of  his  bankruptcy,  or  that,  at  all  events, 
he  was  entitled  to  set  off,  or  retain  the  premium  on 
the  policy  in  question." 

The  Judges  differing  in  opinion  on  the  argument, 
in  the  next  Easter  Term,  it  was  sent  up,  by  their 
desire,  to  the  twelve  Judges  in  the  Exchequer 
Cbaiober,  and  came  on  in  Easter  Term  last,  when 

Littkdale^ 
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Littledalef  on  behalf  of  the  plamtiff,  submitted  that 
the  sole  question  was,  Whether  the  plaintiffs  were 
entitled  to  the  whole  of  their  demand  of  20o/. ;  or, 
whether  the  defendant  was  not  entitled  to  deduct 
the  sums  due  to  him  on  the  balance  of  accounts 
subsisting  before  the  bankruptcy,  on  the  ground  of 
a  mutual  credit,  whereby  he  was  protected  from  the 
operation  of  the  bankruptcy  oiLeigh^  by  the  statute 
5th  Geo.  11.  ch.  30,  sec.  28*  ?  That  would  de- 
pend  on,  whether  the  transactions  between  these 
parties  amounted  to  what  might  be  deemed  a  mu- 
4;ual  credit,  within  the  meaning  of  the  act.  In  this 
case  they  did  not :  the  whole  rested  on  contingency. 
The  debt,  such  as  it  was,  was  neither  certain  or  re- 
ducible to  a  certainty :  nor  could  any  account  have 
been  stated  between  the  parties,  on  which  a  balance 
might  have  been  struck.  A  debt  must  be  in  a  smn 
certain.  Here,  it  was  doubtful  whether  a  debt  would 
ever  arise  at  all ;  and  if  it  should,  to  what*  extent^ 
and  at  what  time.  It  is  even  more  uncertain  than 
a  debt  arising  on  a  quantum  valebant;  for  that 
may  be  ascertained,  and  at  some  definite  period.— 
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Graham 
.and  others 

V. 

RusssLt. 


*  ''  And  be  it  further  enacted  by  the  authority  aforesaid, 
that  where  it  shall  appear  to  the  said  commissioners,  or  the 
major  part  of  them;  that  there  hath  been  mutual  credit  givep 
by  the  bankrupt  uid  any  other  person,  or  mutual  debts  be- 
tween the  bankrupt  and  any  other  person,  at  any  time  before 
0uch  person  became  bankrupt,  the  said  commissioners,  or  the 
major  part  of  them,  or  the  assignees  of  such  bankrupt's 
estate,  shall  state  the  account  between  them,  and  one  debt 
may  be  set  agmnst  another ;  and  what  shall  appear  to  be  due 
on  either  side  on  the  balance  of  such  account,  and  en  setting 
such  debts  against  one  another,  and  no  more,  shall  be  claimed 
or  paid  on  either  side  req^ectively.'' 

The 


7**<^v  ,  The  sattie  unoertaiiltf  destroys  the  potitite  exist^ce 
C^AHAir  ^  A  predipe  dtedit,  which  should  be  something,  at 
nd  othofB  leii^^  in  the  nflfwre  of  a  debt.  When  the  assigneeii 
lUrssBLi.  h^«nie  possessed  of  this  policy,  they  obtained  merely 
a  i^mote  pos^bility  6n  which  a  ftiture  contingent 
ctedit,  depending  ^oily  on  chance,  might  at  sotne 
time  arise.  The  28th  sectioii  of  the  statute  is 
applicable  only  to  the  situation  6f  the  parties  at 
the  titiie  of  the  conimitting  the  act  of  bau&iruptcy ; 
«t&d  if  there  existed  not  then  between  the  parties 
li  ^ditite  credit,  capable  of  being  defined,  it  could 
not  be  brought  within  thi^  statute.  In  the  case 
ea^  parte  Groome  fa  J,  Lftrd  HaretwicJce  says, 
(ii{)eaking  of  this  statute)-^**  Suppose  a  debt  due 
•*  Irotn  Mh  Oroome  to  the  bankrupt  before  his 
**  bankruptcy,  aid  that  the  bankrupt  owed  him  a 
'^  debt  Oh  bond  upon  a  contingency  that  took  place 
"  after  the  bankruptcy,  wouM  it  not  be  a  great 
<'  hardship  6n  the  rest,  that  such  creditor  should  be 
«  at  liberty  to  set  off?'' 

The  cases  ofDobMn  y.L^khartfbJi  etniHan^ 
cock  v.  Entwistle  (c)^  were  also  cited  to  the  same 
point;  and  more  particularly  that  of  Glennie  v. 
Edmunds  fdJi  as  quite  deciding  the  present  case. 
It  will  perhaps  be  contended,  (it  was  urged)  that  tibat 
eaaeisnot  laW)  or  that  this  is  die  case  of  a  trust;  but 
if  so,  can  it  be  contended  that  alt  trustsr  eome  withid 
the  act  ?  and  the  argtnnent,  if  good,  must  go  so  far. 
Besides,  if  the  bankrupt  were  a  trustee^  the  as- 
signeea  eaa  have  no  kitefest;   aftd  if  they  had 

(a)  t  Atk.  119.  (c)  3  T.  R.  435. 

(h)  s  T.  R.  138.  (d)  4  Taunt.  775. 

received 
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reeeived  money  under  the  trust,  it  would  be  fwr  the       ^»t^' 
use  of  those  entitled  under  it.    There  are  cases  af    Ohaaah 
Uusts  where  the  doctrine  of  mutual  credit  has  been    «*  oihen 
acted  on ;  but  all  those  are  cases  of  pecuniary  tram-    koJ^ila. 
actions  between  the  parties,  and  of  credit  absolutdy 
created  by  money,  not  goods.  Where  personal  cbat-> 
tels  are  entrusted  to  a  person  to  be  sold,  a  foundation 
of  credit  is  certainly  laid  ;  but  no  actual  credit  arises 
till  the  goods  are  sold.     And  in  this  case,  nothing  of 
a  pecuniary  nature  arose  between  the  parties,  so  at 
to  establish  a  mutual  credit,  till  the  loss,  and  that 
was  after  the  bankruptcy. 

[Ellknborough,  Lord  CMef Justice^  snggested, 
that  the  case  of  French  v.  Ferm  (ej,  was  desttue** 
tiTe  of  such  doctrine,  where  the  mutual  credit  was 
absolutely  created  by  the  bankrupt  entrusting  the 
defendant  with  the  possession  of  the  pearls  to  be 
sdd,  he  being  at  the  same  time  indebted  to  the 
defendant,  for  his  share  of  the  purchase-mcney, 
.  which  the  defendant  had  advanced. 

GiBBs,  Chief  Justice.  It  ia  impoasiUe  to  eon- 
test  the  proposition,  that  goods  being  entruated  to 
another  to  be  sold  by  him,  for  the  beaieflt  ef  tho 
person  depositing  them^  creates  aicmdit :  thefiiUaey 
of  the  argamaat  lies  in  asBuming  diat  no  crsdit 
arises  until  the  goods  are  8old*3 

The  credit,  on  the  polacf  «a^  01  Mviimnf  m 
ng^ixk^  Russeili  who  ^raaa  to  pojir  die  amount  of  Ihof 

fej  Coke'^BluifeniptLaw;  555.  6U1  ed. 

sub« 
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^    .^81^.       subscription,  which  distinguishes  this  from  the  case 

Graham    oi  French  v.  jPewn,  and  the  other  cases,  where  the 

.^d  others    p^rty  has  a  chattel,  with  which  he  is  to  do  somethii^ 

Kuss'iLjL.    in  favour  of  the  bankrupt,  and  for  which  purpose  he 

is  entrusted  with  the  possession  of  it.    The  last  case 

on  the  subject,  is  that  of  Olive  v.  Smith  (f)^  where 

the  doctrine  of  trusts  was  much  discussed. 

[GiBBs,  Chief  Justice.  Two  questions  arose  in 
that  case,^first,  Whether  the  broker  was][entitled  to 
a  lien?  and  if  not.  Whether  it  was  not'  a  case  of 
mutual  credit  ? — I  did  not  chuse  to  decide  whether 
the  balance  went  beyond  the  defendant's  general 
brokerage  account,  but  left  it  to  the  jury ;  for  if 
it  had  been  restricted  by  the  agreement,  there 
would  have  been  an  end  of  all  notion  of  mutual 
credit.] 

The  distinction  in  that  case  is,  that  the  defendants 
were  so  far  entrusted  with  the  policy,  as  that  they 
were  actually  to  receive  the  losses  on  it. 

[GiB3s,  Chief  Justice..  The  ground  on  which 
that  case  was  decided,  was,  that  the  bankrupt  had 
entrusted  the  defendant  with  the  policy,  and  the 
defendant  the  bankrupt  with  the  amount  of  the 
money  advanced,  so  that  if  the  assignees  had  brought 
trover  for  the  policy,  the  defendants  would  not  have 
been  obliged  to  deliver  it  up,  unless  the  assignees 
first  paid  them  their  debt,  for  the  money  and  the 
policy  stood  in  the  place  of  each  other. 

Cf)  5  Taunton,  56* 

[Ellen- 
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Ellenborough,  Lord  Chief  Justice.    Where       ^816, 
so  many  trusts  are  intruded  Into  a  case,  I  should    Grahakt 
hardly  consider  it  as  one  of  mutual  credit.     What    and  others 
is  the  acknowledged  distinction  between   mutual;  rusJ^jlj./ 
credits  and  mutual  debts  ?     It  seems  to  me,  that 
credit,  in  the  statute,  means  an  inchoate  or  con- 
tingent debt.  3 

That  distinction  is  to  be  found  in  ex  parte 
Prescot  (gj.  In  all  the  cases  on  the  doctrine  of 
mere  trusts  creating  credit,  if  rightly  decided^ 
there  is  nothing  which  touches  this,  for  here,-  the 
defendant  is  so  far  from  being  a  trustee  of  the . 
poUcy  for  the  bankrupt^  that  he  is  himself  the 
person  against  whom  it  is  to  be  enforced ;  so 
that  it  lays,  therefore,  not  even  a  foundation  for 
mutual  credit.  The  case  of  French  v.  Fenn^  arose 
on  a  mutual  adventure  on  a  purchase  of  pearls,  and 
produced  a  question  of  set-off;  but  that  was  a  case 
of  embarking  in  a  speculation  of  profit  and  loss,  and 
nothing  like  this.  As  to  the  case  ex  parte  Deeze, 
though  approved  at  the  tme(hjj  the  principle 
has  been  subsequently  much  narrowed,  as  appears 
from  ex  parte  Ockenden(i)^  and  Green  v.  Farmer 
(k)y  in  which  last  case  the  incongruity  between  the 
cases  ex  parte  Deeze,  and  ex  parte  Ockenden,  is  . 
commented  on,  and  the  latter  doctrine  preferred : 
or  that  case  could  not  have  been  decided  as  it  was. 

CgJ  I  Atk.  330. 

(hj  Smith  V.  Hodsorty  4  T.  R.  8i6 ;  and  French  and  Fenn. 

(ij  1  Atk.  235. 

(kj  Bur.  2215,  1  B.  C.  651.  S.  C. 


GtUkBAM 

and  Others 
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[GiBBS,  Chief  Justke.     The  quecrtion  of  mutual 
credit  was  never  started  in  Green  void  Farmer. ' 
The  sole  question  there  was,  Whether  the  phdntiflr 
had  a  general  or  limited  lien  ?] 

The  question  of  mutual  credit  is  certainly  the 
point  here ;  and,  whether  the  dealings  of  these  parties 
come  within  the  statute  5  Geo.  II.  That  statute 
¥^a^  not  meant  to  sipply  td  debts  depending  on  con- 
tingetieies,  but  to  such  as  were  actually  in  existence, 
though  not  recoverable,  at  the  time  of  the  bsmk- 
ruplcy ;  which  is  well  (^inguished  by  the  case  of 
ex  parte  Preseott,  crtherwise,  (or  if  the  class  of  c^ses 
funded  on  ea:  parte  Deeze  were  correct,)  the 
doctrine  oi  lien  in  cases  of  bankruptcy,  would  be 
extinguisbed  by  that  (^mutual  credit; 

Bamewalh  contra,  insisted  that  this  was  a  case 
of  mutual  credit  within  the  statute,  and  subtnitted 
that  all  that  it-  would  be  necessary  to  enquire  of, 
to  try  that  proposition  was.  Whether,  in  fact,  any 
credit  had  been  given  to  the  underwriters  by  the 
assured  ?  He  defined  credit  to  be  (as  the  term  was 
usedinthe  act)  the  reposing  aconfidencein  another's 
ability  and  character,  in  matters  regarding  money 
or  money's  worth.  In  its  etymological  sense  and 
popuW  acceptation,  credit  signifies  confidence.-— 
The  credit  given  to  testimony  means  confidence  in 
its  truth.  The  credit  given  to  a  merchant  means 
confidence  in  his  responsibility.  Credit  of  the 
latter  sort,  when  depending  also  on  extrinsic  con- 
tingencies, is  not  the  less  credit.  Those  contin- 
gencies do  not  alter  the  nature  of  credit^  but  the 

degree. 
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degree*    Thus,  %■  loan  of  money  to  be  repaid  ia  .    ^^^^    . 
twenty-four  hours,  would  he  a  credit  \  but  thffre  ia    Graham 
certwnly  not  less  credit  given  to  the  peraoju  whom    w^^*w 
you  place  under  an  obligation  to  pay  you  a  sum  of    i^vfwKk 
m(»)ey  in  the  same  time,  provided  he  should  live  so 
Ipng*    It  ral^^r  increases  than  diminishes  the  credit 
r^pp^  ii^  himj  for  coid^dence  is  plaoed  in  his  rek 
spcNQsibility,  and  in  his  statet  of  health — thtA  credit: . 
wopld  be  the  same  in  aU  respects,  whether  l^e 
person  were  in  that  tinte  to  repay  in  money  or  in  a. 
supply  of  goods,  and  wo^ld  be  equally  within  Uie 
st^ute,  i^t  least,  if  not  more  particulairly  so^  as  conlini^ 
distinguished  there  from  debts,  and  mere  pecuniary 
engagements.     As  much  beyond  the  period  of 
twenty-foqr  hours  as  the  person  uodor.  oUigation  ta 
pay  is  trustedi  so  much  greater  the  credits — Credit 
empires  by  effl^^  of  time,  where  it  depends  on  time, 
but  n^  till  the  accident  of  the  contingency,  where 
it  is  fouiided  on  contii^ency,  being  either  mote  or 
less  in  one  case  than  the  other,  according  to  the 
nature  of  the  particular  contract.     The  advantages 
of  commerce  arise  out  of  contingmieies,  and  so  do 
its  failures,  as  far  as  the  individuals  are  interested,, 
and  that  consideration  was  probaUy  the  foundation 
of  this  statute  for  the  encouragement  of  ^peculation, 
for  the  general  good  of  trade.     It  has  been  said  that 
t^ere  is  no  credit  given  where  the  event  depended 
on  a  contingency:  if  that  were  so,  therewouldt^no 
eredk  in  the  common  cases  of  bottomry  and  re- 
spondentia, bonds,  the  payment  of  which  depends^ott^ 
the  arrival  pf  the  ship  and  goods.    That  is  dearly  a^^ 
contingency ;  yet  there  is  no  question  but  that  there, 
there  is  a  credit  created  by  such  instruments— the 

one 
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one  party  has  confidence  that  the  other  will  fufif 
hfs  oMigation  if  the  ship  arrives.  So  it  is  with 
an  assured,  with  respect  to  his  underwriter.  If 
then  the  term  credit  be  sufficiently  comprehen^ve 
to  embrace  this  case,  and  if,  notwithstanding  the 
contingency,  it  be  applicable  to  the  demand  of  an 
assured  against  the  underwriter,  the  amount  of  sub- 
scription of  the  latter  is  reducible  by  the  amount 
of  the  balance  in  his  favour,  as  being  a  cas&  of 
miitud  credit  within  the  istatute.  That  that  act  has 
always  received  a  most  liberal  construction,  appearSr 
from  the  case  e.r  parte  Deeze  (I).  As  to  what 
is  reported  to  have  been  said  by  Lord  HardwicJcci 
in  ea^  parte  Groomey  his  Lordship  there  put  the  case 
of  a  debt,  about  which  there  is  no  doubt ;  and  what ' 
he  suggested  as  to  the  hardship  of  admitting  a  debt 
proceeding  from  a  contingency  happening  after  the 
bankruptcy,  it  is  enough  to  say,  that  it  was  not  ^id 
judicially.  The  case  of  French  v.  Fenn,  was  tAso 
a  case  depending  wholly  on  contingencies;  The 
pearls  were  in  England  at  the  time  of  the  bank- 
ruptcy, and  the  amount  of  their  ultimate  produce,  ' 
when  sold  in  China,  was  altogether  uncertain,  or 
whether  it  would  even  create  a  debt ;  yet  that  was 
allowed  to  be  set  off. 


But  the  recent  case  of  Olive  v.  Smith  fm),  in 
strongly  in  point,  and  is  completely  and  decisively 
in  favour  of  the  defendant.  There,  the  trusting  a 
broker  with  the  possesi^ion  of  policies,  constituted  a 
credit,   notwithstanding  the  contingency;    which 


(I)  1  Atk.  129. 


(m)  2  M.&  S.  112. 

ripening 
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ripexiing  into  a  debt»  after  the  bankruptcy,  became 
the  subject  of  set-off.  And  if  that  was  a  case  of  mu- 
tual credit  within  the  statute,  as  between  the  assured 
and  the  broker,  d  forHofi  must  it  be  as  between 
the  assured  and  the  underwriter,  to  which  latter  the 
credit  was  in  fact  given. 

In  Koster  v.  Eason  (n)^  (confirmed  by  Parker 
T.  Beasley)  a  broker  effecting  policies  in  his  own 
name,  on  account  of  others,  was  held  to  have 
established  a  credit  between  himself  and  the  under- 
writers. It  cannot,  therefore,  after  those  cases,  be 
said,  that  this  is  not  a  mutual  credit  within  the 
5  Geo.  IIL 

Littledaley  in  reply,  contended,  that  inasmuch  as 
unless  a  loss  had  occurred,  there  would  be  nothing 
to  be  accounted  for  by  the  defendant  at  the  time 
of  the  bankruptcy,  there  was  then  no  credit  existing ; 
and  that  distinguished  this  case  from  that  of 
French  v.  Femiy  where  the  defendant  had  been 
actually  entrusted  with  the  possession  of  the  goods 
at  the  time  of  the  bankruptcy,  for  which  he  was  to 
account,  and  which  were  then  certainly  of  some 
value,  though  the  amount  was  uncertain,  (nor  could 
be  reduced  to  a  certainty,  till  their  produce  was 
ascertained  by  their  sale ;) — and  that  distinction  was 
taken  by  Mr.  Justice  fZea/A,  in  Glenniev.  Edmunds^ 
as  putting  the  question,  then  before  the  Court,  out 
ofthe  authority  of  thecase  of  French  BndFenn^  therfi 
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i8ii6>      cit^    The  case  of  Stfiftiforth  v.  Fellofwe^CpJp  ia 

^Graham    ^^  a^thprjity:  that  tliia  statute  is  not  to  be  farther  ex- 

4UBd;oth«»   tended  in  ita.constrmct^ni  atieast  thaa  it  haaiweo*^ 

BjmMhu    ^^^^  ^^'^^^  dficisiwis.cited,  the  teoker  was  ratmsted 

witli  the  policy  j-rrbijt  here,  the  policy  is  tp  be  ev^ 

forced  against  the  party,  and  he  waa  not  entruated 

4intil  an  event  arose,  which  might  never  hi^ppep* 

In  ih^  case  of  bottoiory  and  le^^ondentia  bonds, 

jthere^  isan  actual  exuting  credit. 

E];.;l£nbqbough,  Lord  Chief  Justice,  in  deliwii- 
ing  the  opinion,  of  the  Courts  put  the  decision  o£ 
the  case  entirely,  on  a  distinct  ground  from*  atiy 
^vhich  had  been  taken  up  in  the  course  of  tfa^ 
argument. 

Although  thiscaset  said  his  lordship,  has  been 
wgued  as  if  it  were,  merely  a  questioii  of  mutual 
credit,  and — ^whether,  therefore,  the  def^idant  wa^ 
entitled  to  set  off  this  demand,  uoder  the  5th  Geo. 
II.  ch.  30 ;  yet»  as  the  19th  Geo.  IL  ch^  32,  sec*  2*, 
{having  provided  that  the  assured,  i&^ny-poljoy^  of 

msoraiUiey 

{pj  1  Manh.  184. 

«  «  That  from  and  after  tbe  said  SQth  day  of  Qdob^y  the, 
obligee  inany  bottoqu-ree^r  respondentia  bon^,  luidthe.a^ured 
in  any  policy  or  insurance,  made  and  entered  info  upon  a 
good  and  valuable  consideration,  bond  Jtde,  shall  be  admitted 
to  claim;  and  after  the  loss  or  contingency  shall  have  hapw 
pened,  to  prove  his,  her,  or  their  debt  aod  dema^dfr^  in  reypect  , 
of  such  bond  or  policy  of  insurance,  in  like  manner  as  if  the 
losa  or  contingency  had  happened  before  the.  time  of  the 
issuing  of  the  commission  of  bankruptcy  against  such  obligor 

vt 
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ihsurance,  shall  be  admitted  to  prove  his  debt  in  re- 
sj)ect  of  siich  poh*cy,  although'  the  loss  should  not 
ha^pien  till  afteif  the  bankrupfcy,)  operates  to  sus- 
pend, as  it  were,  the  act  6t  ban^j^itc^,  in  fkvour 
of  an  assured  trader,  till  the  event  of  the  voyage  shkfl 
b^  ascertained,  that  provision  ought  to  be  construed! 
fdr  dieir  mutual'  benefit;  and  therefore,' if  thfe 
clanii  is  to  be  allowed  in  one  case,  the  set-off  must 
bfe  allowed  in  the  other.  The  object  of  the  latter 
statute,  was  to  place  the  parties  in  an  insurance  in 
t^e  same  situation  as  if  the  bankruptcy  had  not 
h^pl^ened  till  after  the  loss,  so  as  to  give  the  as^ 
sured  aii  advantage  he  would  not  otherwise  have 
had;  therefore,  in  the  account  between  tKe  parties, 
regard  is  to  be  had  to  the  nature  of  the  whole 
transaction,  and  not  to  the  side  of  the  account  on 
which  the  l^iahce  appears.  So  that  if  the  assured 
be,  under  the  19  Geo.  II.,  entitled  to  prove  a  debt 
duQ  to  inm,  from  an  underwriter  becoming  bank* 
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t>r  Snsux'er;  and  shall  be  entitled  unto,  and  shall  have  and 
feceirt  a  proportionable  part,  share,  and  dividend  of  (such 
banbi^'a  estate,  in  proportion  to  the  other  creditors  of  such 
bankrupt,  in  like  manner  as  if  such  loss  or  contingency  had 
happened  before  such  commission  issued ;  and  all  and  every 
person  or  persons  against  whom,  from  and  after  the  said 
spth  day  of  Octgher,  any  commission  of  bankruptcy  shall  be 
awarded,  shall  be  discharged  of  and  from  the  debt  or  debts 
^wing  by  him,  her  or  them,  on  every  such  bond  and  policy 
o{  i|isurance  as  aforesaid,  and  shall  have  the  benefit  of  the 
sfijireral  statutes  now  in  force  against  bankrupts,  in  like  man- 
nor,  to  all  intents  and  purposes,  as  if  suoh  loss  or  contiogency 
hs4  .happened,  and  the  money  due  in  respect  thereof  had 
becoQie  payablei.  before  the  lime  of  the  issuing  of  such 
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rupt  before  the  loss  happened  on  which  it  aro^e,  so 
ought  a  solvent  underwriter,  in  the  caae  of  an  as- 
sured becoming  bankrupt,  to  be  entitled  to  set  off 
a  debt  due  to  him  before  the  bankruptcy,  a^Eunst  a 
loss  happening  after  it«  In  this  case,  the  as^red 
was  indebted  to  the  underwriter,  in  a  balance  of 
1.08  /.  0^.  1  d.f  and  became  bankrupt  before  the  loss  ^ 
--rhis  assignees  seek  to  recover  die  wh(He  amount 
of  the  loss, — ^tbe  defendant  claims  a  right  to  set  0Bt 
that  balance, — and,  we  think,  that  uadar  tfaa 
beneficial  construction  of  the  ig  Geo.  II.  the  defea« 
imt  is  entitled  to  deduct  the  general  balance  of 
ipS/.  0^.  id.  in  his  favour,  from,  the  amount  of  his 
subscription  to  the  policy  so  due  from  him  on  the 
Iqss  which  happened.    So  far,  therefore,  the 


Verdict  to  be  reduced. 


'Whitmore 
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W&iTMORE  and  Others  v.  Richard^  Thornton^ 

RoBERt  Thornton,  West,  and  Preun.,      ,  ^ ij-^ 

Ttiftday, 
f  6th  November, 

The  defendants,  who  were  merchants  in  Xo77(f()^i  The  Court 
&d  ditttned  a  verdict  at  law,  in  last  Trinity  Tbitni  Tt'ide  an  in- 
agiinst  tke  plaintifi&,  who  were  underwriters,  ft*  {""^^Jj^l^edlfter 
the  amovtit  of  their  subBcriptions  to  a  policy  of  in-  tnai  and  ver- 
sunoice,:  efPected  cm  certain  vessels  and  their  cargo,  on  the  ground 
thm  at  sea,  (los«;,  or  not  lost.)    The  defendants  j^^*^^^*;^^^^ 
haft  hronght  liie  action  in  the  name  of  Prehn,  a  (plaintiffs  at 
metchant  at  Petersburgh/in  whom  the  sole  interest  Ihc  m\cre!t^"* 
in  die  ships-  and  cargoes  was  averred  to  be;-    On  wasavcrndto 

uc    was  in 

the  s^th  ifuner  the  plaintiffs  filed  the  present  bill,  contempt  for 
to  restrain  the  proceedings ;  a^eging  that  PrehUj  Tntw cred"^d 
the  foreign  merchant,  had,  in  fact,  no  interest  in  that  hia  an- 
the  property  insured,  and  that  his  name  was  merely  material  to 
used  colourably ;— that  the  other  defendants,  who  atkw of^^ 
they  alleged  were  really  the  owners,  knew  of  the  ^p^  plaintiff* 
loss  of  the  vessel  before  they  effected  the  insurance^  the  action,  zt 
as  would  appear  by  their  correspondence,  if  pro-  IhatfhJ t^ 
duoed — the  production  of  which,  they  prayed,  might  P««y  ^a*  not 
be  ordered  by  the  Court.     Richard  Thornton  Wk  himO^nT 
sweied  the  15th  Jw/^,  but  the  other  defendants  Sf^^'^^fJi 

merits,  on 
which  it  was  obtained,  contain  allegations  of  strong  facts  in  support  of  the  plains- 
tiffs*  equity;  and  although  the  Court  of  law  have  since,  on  the  same  facts  having 
been  brought  before  them  on  motion  for  a  new  trial,  gpmted  a  sule  mtis  against 
which  cause  has  not  yet  been  shown. 

Such  an  order  can  only  be  obtained  before  verdict  j  and  if  obtained  after,  wilt 
be  difcharged  on  motion. 

SbowiDg  cause  against  a  rde  msi  for  a  newtria],  is  not  a  breaofarof  an  i^JunoCioa^ 

B  3  were 
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^^^^*      were  in  contempt*    la  s^yport  of  tb^  plication 

WfiiTMORft  for  die  iirjunotion,  an  affida^t  (sworn  the  lith  of 

sod  others   N&vember)  wBa  filed,  vmfyiaag  the  aUegations  in  the 

Thornton  hill^  and  stating  some  strong  facts,  to  show  th«t 

aAd<kili«ns.  there  was  good  ground  for  suspseion  of  unfaor  dealr 

ing  on  the  part  of  the  insured ;  and  that  on  those 

circuiaQstances  having  been  brought  before  the  Goust». 

on  a  motion  for  a  new  trial,  a  rule  m$i  bad  boea 

obtained; — and,  on  the  isth  instant,  this  Court 

^pranted  an  injunction,  as  prayed ; — and 

Fanblangue  and  Baitkky  now  moved,  pursuMit 
lo  notice,  That  that  injunction  migb^  be  dissolved; 
w  that  the  plaintifis  might  be  dii^^stedi  within  » 
week,  to  pay  into  Court  the  amount  of  their  myf^ 
subscriptions  to  the  policy  of  insurance  mentioned 
m  the  pleadings; — and  that  the  defendant  Fr^bn 
might  be  at  liberty  to  show  cause  against,  the  ndl. 

(^TuoiMsaN,  Chief  Baron.  It  is  not  a  proceed* 
ing  which  amounts  to  breadi  of  an  iiyunCtioi^  to 
qjhow  cause  against  a  rule  Amt  a  new  trial»3 

It  was  submitted,  that  an  injunction  should  aofe 
hBPre  been  granted  in  a  case  like  this,  after  trial  and 
rerdict;  or,  if  it  were  consistent  widithe  praetsDO 
of  the  Court,  it  ought  to  have  been  on  terms  .ei 
bringing  the  money  into  Court.  All  the  facts  de- 
tailed in  the  affidavit,  were  strongly  urged  at  thje 
ifial ;  and  yet  the  jury  found  for  the  djefendntSy 
(the  plaintiffs  at  law).  As  to  Prehn^s  answer  not 
bftving;  come  in^^  it  is  the'plaintiff's  fault  that  it  is  not 

.  /  ^  oa 
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on  tke  recoril;  for  he  Jub  not  nged  ill  due  tnoons       ^^^^> 
Md  'dili^eiiee  in  getting  at    If  he  had  applied  for  WHirBnntV 
the  inJHQCtiaBi  hefore,  l^at  proceecfog  alon^  woald    ^^  ^^^^^^^ 
mot/t  probafaSy  have  produced  the  answer.    And  if  Thokvtov 
the  answer  had  been  so  material  to  their  defence,    sad  mAenu 
they  should  have  got  the  injunctioB,  to  stay  the  pro« ' 
eeedikigsat  laur,  till  it  should  hove  come  in,  in  proper 
tSusef'-'^^before  the  trial.    They  had  no  right  to  wait 
t31  ^ey  had  taken  the  chance  of  a  verdict,  and 
possessed  themselves  of  the  defendant's  case.     If  it 
vrere  ]»:scticable  to  obtain  an  injunction,  merely  for 
want  of  a  defendant's  answer,  a  defendant  at  la^ 
might,  in  some  easels,  huve  as  many  trials  as  there^ 
were  defendants  in  equity,  if  they  should  answer 
successively/ 

[GiURfflfi  Baron^  observed^  that  it  waR  not  mi* 
ndoal  td  grmt  injiincticnas  for  vrant  of  answer,  evenr 
lAer  verdict;  and  alluded  tathe  case  of  iCen^m^/oii; 
V.  White  (aj.'] 

But  it  was  observed  tfiat^  m  that,  case,  tfte  plain- 
tiflb*  had  broughfr  She  money  into  Court,  and  very- 
ftw  of  the  malLy  actions  there  pending  had  then* 
been-  fi^d.  The  defendant^  too^  wa»  constantly 
ahmad  in  that  case;  asid  &e  delay  of  his  wsswer 
taumg  in  was  not  sufficiently  accounted  fbr.j-^ 
tiiat  wte'  therefere  a  very  peculiar  case 

H0re>  the.  plamti^  having  elected  to  let  the  pro-^ 
ttdting.  at  law  take  its  course^  must  noMi^  abide  by^* 

faj.  Vide  ante,  p,  164* 

B.  4  the 
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iSiS.      itiie  rftttilt,  (B4irl(fwy.  Brent  J  (b);:walem  in 

WMtntetiE  cases  wherfe  new  matter  of  def^mpe  has  been  subse- 

4iAiid  otkers    qi;jeiitly  discovered,  and  then  the  Court  will  some- 

TaoMTOh   times  interfere.     The  sole  objeet  of  the  injunetkn 

mioih&n.  ,in  this  case  is  for  delay, 

Daumey  and  Winthrop  opposed  the  mgtipn,— 
They  admitted  that  Prehn*s  answer  ^^as  material, 

^  sfQd  that,  before  verdict,  the  application  for  ac^in- 
jiinetion,  on  a  proper  affidavit  of  mjsrits,  would  lutve 
,  beqn  almost  of  course.  There  is  (as  is  a4mitted) 
;nqthiug  but  the  trial,  which  has  been,  had,  that 

'  iumishes  any  objection  to  this  motion.  It  was  so, 
.Ijiowqver,  in  the  case  erf*  Kensington  y.  JVhite,  where 
an  injunction  was  granted  by  this  Court,  notwith- 
^standing  a  trial  had  been  had.  Here,  too,  it  is  a 
strong  circumstancei  that  the  proceedings  ^il^vr  are 
^not  yet  at  an  end ;  for  a  rule  having  been  obtained, 
to  show  cai|se  why  the  yerdid;  should  npt  be,  set 
aside,  and  a  new  trial  granted,  is  the  same  thijYg  .as 
if  thisre  had  been  in  fact  no  trial,  hx  this  case,  too, 
the  defendants,  who  have  not  answered,  are  abroad : 
. — Prehn  is  at  Petersburgh^  and  Robert  Thom^ 

.  .«?n  and  West^  in  Flanders.  As  to  payipg  the 
amouxit.of  the  subscription  into  Coiirt,  if  the  Court 
SQ  order  it,  it  must  certainly  be  do^e•  ... 

Thomson,  Chief  Baron.  Tlie  case  of  Ken^ 
sington  and'  White^  which  has  been  alluded  to,  Vas 
certainly  under  very  different  circumstances  from 
those  of  the  present.  In  that  case,  although  four  ac- 
tions had  been  tried,  and  verdicts  given  for  the  plain- 

(h)  I  Vera.  175. 

tiffs 


tiffi  at  kw,  there  were  very  many  other  underwriters       t8i6, 
agjBiDfit  whom  jBOtkms  were  pending,  that  had  not  whttmobs 
then  been  tried,  and  it  seemed  altogether  to  be  a    and  others 
.strong  case  for  interfering  to  suspend  the  proceed-  f  horxtov 
ings;  for  Whiter  who  was  a  mere  man  of  straw,    and  others, 
taid  not  to  be  found  any  where,  though  said  to  be 
somewhert  in  America^  could  not  be  made  to  put 
in  a  sufficient  answer  till  after  many  years.     There 
had  been  no  consolidation  of  those  actions,  and  a 
great  many  yet  remained  to  be  triied ;  so  that  that 
was,  in  effect,  an  injunction,  restraining  proceed- 
ings in  any  future  actions,  until  ulterior  evidence 
could  be  got  in,  rather  than  against  those  which 
had  already  been  tried.     White  was,  in  fact,  the 
sole  defendant,  too,  in  that  case. 

Now,  here,  the  question  is,  Whether  we  shall  grant 
0Xi  injunction,  after  trial  and  verdict  obtained,  with- 
out any  such  qualifying  circumstance^,  till  the 
answer  of  one  of  three  defendants  come  in  ?  At 
the  time  the  cause  was  tried,  Prehn  was  abroad, 
and  then  an  injunction,  for  want  of  his  answer, 
might  have  been  obtained.  The  great  ground  of 
defence  to  the  action  at  law,  was,  the  fraudulent 
insurance,  the  assured  having  had  knowledge  of  the  . 
loss  at  the  time ;  and  the  property  not  being  in 
Prehn^  the  person  in  whom  it  was  averred  to  be, 
but  in  the  other  defendants.  Richard  Thornton^ 
'  being  examined  on  the  trial,  proved  the  property 
to  be  in  Prehn.  Afterwards,  a  new  trial  was 
granted,  on  an  affidavit  made  by  Beardviore^  that 
TltomtoTij  the  witness,  had,  in  conversation,  ac-  * 

knowledged 
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,    '^'^-^    .  ksMv^e^d  to  kim  that  the  property  wu  not  m 

WjiirMOft^  Prehn.    But  that  ciMUBafitanee  omi  have  Ha  weight 

and  odieiB   with  i;»  in  disfomg  of  Ae  present  m^tkoi.    Had 

Tborktoi  ^  motipn   been    made  before   the   trial,    ^v«6 

mi'6ikM;  shwld  baire  granted  it  ea  a  eommon  aftdavit.    At 

this  time  it  is  infinitely  too  kte,  and  it  ^euld  be 

eontmry  to  prc^r  practioe  to  reabroiin  the  d^- 

fendents^ 

It  wa«  jstrongly  put  in  argument,  that  if  this  were 
practiodble,  there  might  be  as  many  injunctions  and 
trials,  as  defendants  in  equity.  For  the  sake 
tli^rrfore  of  the  rules  of  practice,  wliieh  is  of  in- 
finitely  more  consequence  than  this  question  of 
property,  lai^e  as  the  amount  is  to  the  parties,  we 
must  discharge  this  order  for  the  injunction  which 
has  been  obtained  by  the  plaintifi. 

Graham,  Baron,  of  the  same  opinion.  In  the 
case  q{  Kensington  v.  White,  there  were  other  de- 
fendants at  law,  who  had  not  tried  their  causes,  and 
might  have  had  an  equity,  from  which  the  verdicts 
that  had  been  obtained  should  not  have  precluded 
them.  There  should  be  much  stronger  ground 
laid  for  the  interference  of  the  Court  after  a  verdict,, 
thao  are  brought  before  us  here. 

[His  Lordship  stated  tlxe  drcmnstanees  of  Ae 
(^ase,  observing,  that  the  plaintiff  was  apprized  long 
1^  of  afl  the  facts  on  which  this  application  rests, 
and  might  have  ^applied  in  time  to  have  had  the 
injunction  as  a  matter  of  Gouae  J 

The 
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The  plaintiflfey  however,  chdse  to  go  to  tnat,.  wd.      ^>^^* 
they  must  now  abide  by  the  deci^on  of  the  Coult  WuivMmtf 
of  Common  Plea9«     It  was  indiscreet  in  them  to    andothem 
do  so  certainly,  but  by  that  they  hlive  prwiudcd  xnoiiirTOy 
thjemselves  from  the  availiJile  defe&ce  whidi  tbe^   tttd  nthos. 
jnigbt  hare,  for  it  is  not  the  province  of  courts  q£ 
equity  to  remedy  the  consequences  of  suitors  having 
acted  indiscreetly,  or  to  take  from  courts  of  law  aU 
jurisdiction. 

I  tl^ink  the  order  for  the  injunction  should  be 
di^^harged,  and  of  course  the  rest  of  the  motion  is 
out  of  the  question. 

Wood,  Barqn^  absent. 

Richards,  Baron*  I  am  perfectly  satisfied  wit|i 
the  opinions  which  have  been  already  given-^[Ai'$ 
Lordship  stated  the  circumstances  qftJi^  case.'I'-r 
In  former  times,  courts  of  equity  exercised  a  juris- 
diction over  common  law  trials,  which  they  do  not 
do  now.  In  the  equity  cases  abridged,  there  are  se- 
veral instances  of  the  exercise  of  such  an  interference 
to  be  found,  under  the  head  '  Injunction  *  (hj ;  but 
th^t  practice  has  long  agQ  b^en  put  an  en4  to,  and 
at  present  there  is  no  such  jurisdiction  exercis^4r 

Sju^h  applications  as  these  axe  properly  made  to 
courts  of  equity,  as  ^pxi^iaiy  to  courts  of  law  on 
tri^s  betweep.p^rtiest  by  means  of  biJOis  fox  discover- 
xfjig^  W  conuni^sions  to  examine  absent  i?vitness^ ; 

(c)  Injunction,  p.  524. 

but 
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.    ^^}^'     .  but  their  object  is  njer^ly  .to  give  the  party  wsist- 
WfrrrMoufi  ance  at  the  trial  of  an  action.     It  miftt  therefore 
aadediers    necessarily  follow,  that  where  there  is  no  trial  to  ba 
Thorkton   had,  there  can  be  no  discovery  to  be  sought*     If  A 
«id  6tlief8«   verdict  had  passed  simpUcitery  without  ntdre,  a  bill 
then  filed  for  a  discovery  might  liave  been  de*? 
murred  to,  for  there  could  be  no  discovery  th]er^»  any- 
more than  as  to  a  matter  not  at  issue ;  so,  also,  '^n.^ 
application  for  an  injunction  would  have  been  ret^ 
fused  on  the  same  principle.     And  I  do  ,Qot  see  , 
that  thefe  being  a  rule  pending,  for  sheiying  cau^  . 
why  there  should  not  be  a  new  trial,  can  make  aoy . 
difference. 

In  this  case  the  bill  is  filed,  afler  trial  and  ver- 
dict, for  the  plaintiff  at  law ;  but  the  defendant 
could  not  demur  here,  because  that  does  not  appear 
on  the  record,  iaud  therefore  it  is  that  he  comes  to 
'  the  Court  to  apply  for  a  discharge  of  the  injunction 
which  has  been  obtained. 

The  only  distinguishing  circumstance  in  this  case 
is,  that  there  is  at  this  moment  a  rule  to  show  cause 
pending,  why  a  new  trial  should  not  be  granted. — 
Now  let  us  suppose  that  that  rule  should  be  dis- 
charged, then  we  should  be  doing  what  would  be 
nugatory.  Are  we  to  order  a  conditional  injunc- 
tion, in  case  that  rule  should  be  made  absolute,  with 
the  alternative  that  it  shall  stand  dissolved,  if  tHe 
rule  should  be  discharged  ?  It  is  impossible  that 
there  should  be  any  such  practice  in  this  Comt. 
The  only  case  cited  to  sihow  that  it  may  be  done,  is 
that  oi Kensington  v.  Whiter  but  that  was  a  very 

different 
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different  ckse.    Tlie  trial  which  had  been  had  there  ^    **i^- 
aught  not  to  have  precluded  the  other  defendants  wiuioMtes 
who  had  not  lost  a  trial.   That,  therefore,  comes  to    »nd  others 
the  common  case  of  an  application  before  trial ;  but   XooaMToii' 
if  that  ease  were  wrongly  decided,  is  that  any  reason   «»d  others, 
why  we  should  do  wrong  again  ?  And  certainly  it 
would  be  extreme  injustice  to  refuse  the  present 
application  to  get  rid  of  the  order  which  has  been 
obtained  for  an  injunction. — As  to  the  object  of 
delay,  which  has  been  adverted  to,  that  is  notoriously 
eftien  the  only  motive  for  implications  for  injunctions 
imder  these  circumstances. 

Ordejr  for  the  Injunction  discharged* 


2JQ 
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IN  THE  EXCHEQUER  CHAMBER. 
(mEEROB.) 


1816. 


frth  November. 

< . ' 

l$th  November, 

y ^ » 

In  an  action 
of  debt  on  a 
foreign  judg- 
ment, for  an 
entire  sum  re- 
covered on 
counts  for  the 
balance  of  a 
merchant's 
account,  for 
goods  sold— 
monies  ad- 
vanced and 
paid-»monies 
<iue  on  bills  of 
exchange— 
and  for  in- 
terest: this 
Court  will 
not  give  in- 
terest on 
affirmance  of 
the  judgment 
of  the  Court 
below. 

MTherein- 


DoKAN  V.  O'Reilly  and  others. 

LiTTLEDALE  moved  for  interest,  in  rthe 
ewat  of  the  affirmance  of  this  judgvrent  ki  tfacK 
Court  of  King^fl  Bench.  It  was  an  artvpn  of  debt 
brought  on  a  judgment  in  the  Supreme  Court  of 
Judicatur'e  in  Jamakay  in  which  the  defendant^ 
the  plaintiff  in  error,  had  suflfered  jitdgment  bf 
default.  '  —J 


It  appeared,  from  the  affidavit  read  in  soppoDt  tift 
the  application, — ^that  in  the^amount  of  thedimagBr 
which  had  been  recovered  in  the  cause  in  the  King's 
Bendi,  interest  was  calculated,  included  and  allow* 
ed : — ^that  the  declaration  in  that  cause  conaisteduof 
two  several  counts  on  the  Jamaica  judgnient)  ^andb 
other  counts  in  debt,  including  account  for  interest ; 
(but  the  cause  of  action,  in  the  Jamaica  Court,  liot 
terest is  given,  appearii^  on  that  affidavit,  the  motion  iltiobdi^6iei^ 
tpf^arl^^l''  ^^  that  might  be  ascertained;)  and  ndw'  ift'iwfa' 
o'Twh^ h^  moved  on  a  supplemental  affidavit, •  stbti*g  thdt  (*« » 
carries  in-      judgment  had  been  recovered  by  the  defendMt^lii^ 

^"^Thc  Court  ^"^^*  "^  ^  ^^^^^  ^^^  *^^  badancJe  of  a  mcWjhkat^' 
will  not  act  on  account  for  goods  sold,  monies  advanced  and  paid, 

facts  stated  to  ,  ^ 

them  by  affidavit,  because  the  other  party  can  have  no  opportunity  of  contradict* 
ingthem. 

monies 
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monies  due  upen  biMs  of  exchange,  and  for  inte^st :  .     ^^^^  ,. 
—that  the  amount   of  the  cash-payments  or  ad-     Dorak 
vances,  and  rooniea  ao  dtie  on  bills  of  e^cchange,      ^^- 
forming  part  of  the  debtor^s  side  of  the  said  account,    aad  oiherai 
exceeded  the  sum  recovered  by  the  Jamaica  judg- 
ment, and  that  it  was  the  usual  course  of  dealing  in 
^neral,  as  well  ar  between  these  parties,  to  charge 
and  allow  interest  upon  sudb  accounts. 

It  was  submitted,  that  the  defendants  (in  error) 
'wete  entttiedto^interest  on  the  specialcouitts,  and 
tB  these  tkeappHcation  was  confined ;  — --that  the  affi« 
dtfvhs  shimrd  that  the  sum  recovered  in  the  Jamaica 
Comtr was  on  demands  which  carr^  interest'  by  the 
courte'of  dealing  there,  and  that  where  that  wi2i  so 
the  cases  aMthorized  an  application  for  interest  to 
this  Court ;— that  the  judgment  recovered  in  Ja- 
maica  had  consolidated  all  the  demands  in  oire 
entfae^um^  and  in  an  action  bk-ou^t  on  that  judg- 
nent  tfalew^  the  Court  wwld  Inlve  giveirintercrsf; 

[GiB86»  Cfdtf  Justice:  I  am^  not  {tfepsrdd  to 
admit  that  we  are  boundta*  adopt  the  practice  of 
t^  Courts  of  Jamaica.] 

ijA  was  also  ui^ged/  that  interest  had  been  ^ven* 
iujlhis  Court  on  a  judgmeuti  the  subject-matter  4)f 
which  did  not  carry  interest ;  and  he  produced  h 
caa^  furnished  by  the  clerk  of  the  errors,  of 
mtogest  having,  been  allowed  on  the  balance,  of  a 
mer^ij^nt's  account. 

,QiB?s,  Chief  Justice.    We  should  not  be  war- 
ranted 


aad  others. 
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ranted  in  granting  this  application.  In  those  cttses 
,  where  «we  give  interest  on  judgments  affirmed,  it 
always  appears  on  the  £M:e  of  the  record,  that  the 
demand  of  the  plaintiff  below  is  of  a  debt  which 
bears  interest' of  course,  as  in  the  case  of  ft  bill  of 
exchange,  or  promissory  note.  The  first  count  of 
the  declaration  in  (iie  foreign  Court  is  for  goods 
sold.  On  that  demand  no  interest  could  be  due^ 
and  therefore  none  ought  to  be  recovered. 

Besides,  we  are  called  on  to  do  this  on  facts  stat^, 
in  an  affidavk,  which  would  be  a  mischievous  pie* 
cedent.  All  those  facts  might  be  fake^  and  if  thiy 
should  be  so,  the  party  who  is  to  be  fixed  with  t^enjk 
can  have  no  opportunity  of  contnidiptiiig  tben^^ 

BuRfiOUGH,  Justice.  Interent  is  never  reqimr^ 
aUe  on  eounts  for  money  paid,  fod  m<mey  had 
and  received  without  a  special  contract.  That  has 
been  decided  on  solemn  argument. 

Graham,  Baron.  Had  the  plaintiff  below 
brought  assumpsit,  he  might  have  recovered  interest 
in  the  shape  of  damages. 

Mo^oQ  refused. 


Woop^  Baron,  absent* 
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i8iC. 
AnONTMOUS.  '  ITerf^, 

Little  DALE  moyed  for  intwett  on  the  Service  of  no- 
aBrmanee    of  a  judg:ment  of  the   Ck>urt  below.  S^inJjlSoII 
on  on  aflMavit  of  aervice  of  the  notice  of  motum,  afirmanceof 
the  8ubatano6fofwhichwa8,-~thatthe  dep(ment  had  theVouTbe. 
attempted  to  effeet  the  servioe  on  the  plaintiff  in.  j^'^'it^}^/^^' 
error,  at  the  house  where  he  had  lodged ; — that  he  the  occupier 
waar  informed  by  the  occupier  of  the  house  that  the  whm  Ihe^^ 
pkutttiff  had  gone  abroad,  and  that  she  was  autho-  ^f^^^^ 
riaed  by  him  to  receive  whateyer  letters  or  papera.  lodged,  and 
»i^t  be  brought  there  for  him,— and  that  the  de*  ^'i^^r^^ 
ponent  left  the  notice  with  her.  calling  for 

*  that  purpose^ 

that  the  piain- 

But  the  Court  said,  that  the  service  was  insaf-  ^,  ab^^ 
flcient^  and  refused  the  motion.  ^ut  that  sb« 

was  autho* 
risad  to  receive  sH  pspert  to  bin,  it  iasufficient. 


1816. 

Stkatton  V.  Hill.  Wedf^u^ 

The  phuntiff  declared  in  debt  for  2,450/.  rent  Debt  lies 
anear,  and  on  a  bill  of  exchange  :  "  For  that  the  ^]^[f^^i 
defendant  on,  &c.  at,  &c.  according  to  the  usage  and  ^^  ^'^^^"f^ 
coatom  of  merchants  from  time  immemorial,  used  and  made  ^«f- 
and' approved  within  this  kingdom,  made  his  certain  ^^^  ^" 
bill  of  exchange  in  writing,  bearing  date,  &c.  and  ^^ 

then  and  there  directed  the  said  bill  of  exchange  to  by  the  drawer 

-  does  not  give 
him  anew  character  as  mdoner,  or  direst  him  of  any  liability  to  which  as  nmkir 
of  the  lull  he  would  have  been  subject. 

vol.  uu  s  the 
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,  ^^^^'  ,  the  drawers,  by  which  said  bill  of  exchange  the  said 
Strati^on  defendant  then  and  there  requested  the  said  drawers, 
^  !^*  two  months  after  the  date  thereof,  to  pay  to  his  the 
said  defendant's  own  order ^  the  sum  of  500  /.  value 
received,  which  stid  bill,  said  drawers  afterwards, 
to  wit,  &;c.  upon  sight  thereof  accepted,  according 
to  the  said  usage  and  custom  of  merchants ;  and 
the  said  defendant,  to  whose  order  the  payment  of 
the  said  sum  of  money  in  the  said  bill  of  exchange 
specified  was  to  be  made,  after  the  majung  of  the 
said  bill  of  exchange,  and  before  the  payment  of  the 
said  sum  of  money  therein  specified^  to  wit,  oti,  &c* 
at,  &c.  according  to  the  said  usage,  &c.  indorsed 
the  said  bill  of  ^exchange,  and  thereby  then  and 
there  ordered  and  appointed  the  said  sum  of  money, 
in  the  said  bill  of  exchange  specified,  to  be  paid  to 
Uie  said  plaintiff."' — Averment  of  due  j^resaitmefit, 
non-payment  and  notice, — whereby,  &c.  actio  4P- 
crevit. — There  was  a  similar  count  on  the  same  bill 
of  exchange,  with  an  averment  that  the  drawees, 
(having  accepted,)  were  not  to  be  found  at  the  place 
at  which  the  bill  had  been  addressed  to  them« 

The  plaintiff  having  recovered  a  verdict,  (which 
was  entered  on  the  postea  generally.) 

tiMNwmber'j  Merewethev  now  moved  an  arrest  of  judgment 
on  the  counts  on  the  bill  of  exchange,  on  the  fd- 
lowmg  authorities: — I  Mod,  Entr.  312,  where  it 
was  said,  that  an  action  of  debt  would  not  lie  agamst 
the  indorser ; — Welsh  v.  Craig  (a)^  where  it  wa« 
held,  that  debt  did  not  lie  on  a  promissory  note,  nor, 

{a)  8  Mod.  373—1  Strange,  680.  S.C. 

tndeUtatxis 


HiLJU 
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indeUtatus  assumpsit^  on  a  bill  of  excliange;  ani  ^^^^'    , 

an  ^anonymous  caae,  in  Hard.  487,  in  which  the  Strattoh 

Court  said,  that  the  custom  of  traders  did  not  ex«  ^^^ 
tend  so  far  as  to  create  a  debt 

Tatrntorij  W.  E.  and  Chitty,  now  showed  cause ; 
submitting,  that  as  the  defendant  was  maker  of  the 
bill  of  exchange  as  well  as  indorser,  his  indorse- 
ment was  necessary  to  give  it  currency,  because  it 
was  made  payable  to  his  own  order.  But  that  cir- 
cumstance (they  contended)  did  not  alter  his  origi- 
nal character  of  principal  debtor,  nor  discharge  him 
from  his  liability  as  drawer.  His  responsibility  as 
the  original  debtor  never  ceases.  The  authority  of 
the  cases  cited  on  obtaining  this  rule,  (in  Modem 
Reports  and  Strange^)  are  much  shaken  by  what  fell 
from  LovdEldon,  in  the  case  of  Bishop  v.  Young  (bX 
who  says,  that  in  those  reports  of  that  case  the  propo- 
sition is  merely  laid  down,  and  that  generally ;  for 
it  is  not  made  to  appear  either  by  whom  the  action 
was  brought,  whether  payee  or  indorsee,  or  against 
whom,  whether  maker  or  indorser.  But  his  Lord- 
ship in  that  case  furnishes  the  true  criterion  for 
deciding  the  question  then  before  him, — which  was, 
whether  debt  might  be  maintained  against  the 
fiiaher  of  a  promissory  note, — ^by  stating  the  sole 
question  to  be,  Who  owes  the  debt  f  The  same  crite- 
rion will  serve  us  here,  and  the  answer  must  be  in  \h\^ 
case,  the,  drawer  of  the  bill.  Another  conclusive 
inquiry  is,  for  whose  benefit  has  the  apparent  coit- 
wderation  ei^ured? — Clearly  for  the  drawer's ;  and 
that  is  the  reason  given  in  the  case  of  Hodges  v» 

(b)  3  B.  &  P.  78, 

s  2  Stexcard^ 
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a8i6.       Steward  (i J,  ^here  the  Court  allowed,  that  debt 


HiLIu 


fiTRATxoN  wo.^d  ^\^  against  the  drawer  of  a  bill  of  exchange 
tt.  for  value  received.  Unless  therefore  the  fact  of  the 
defendant's  having  indorsed  the  bill,  divest  him  of 
his  liability  as  the  original,  and  ultimately  responsi- 
ble debtor, — between  whom  and  every  person  be- 
coming possessed  of  the  bill,  there  is  a  continuing 
privity, — the  present  form  of  action  is  right,  and  the 
plaintiff  is  entitled  to  the  judgment  that  vhe  has 
recovered.  . 

Merewether J  in  support  of  the  rule,  admitted 
that  the  question  was,  whether  the  plaintiff. was  lia- 
ble in  the  present  form  of  action,  as  drawer,  of  the 
bill  of  exchange  payable  to  his  own  order,  after  having 
acquired  the  new  character  of  indorser ;  and  whether 
debt  might  be  mamtained  against  an  indorser,  who 
was  also  drawer  of  a  bill,  as,  between  an  indorser  apd 
payee  there  is  no  such  privity  of  contract  as  will 
sustain  debt.  In  the  cas«  of  Bishop  v*  Yomg 
there  are  several  distinctions  from  the  present :  the 
action  was  brought  by  the  payee  against  the  drawi^r, 
not  of  a  bill  of  exchange,  but  of  a  promissory  note, 
which  is  the  case  of  a  special  contract  and  imme- 
diate privity,  and  tlie  note  was  not  indorsed* 

Per  Curiam, 

The  question  in  this  case  appears  to  us  to  l)e  quite 
t^lear.  The  subsequent  indorsement,  by  the  actual 
^drawer  of  the  bill  of  exchange,  does  not  render 
-him  the  less  amenable  on  that  account  to  any  Ui4>t- 
IHy  to  which  he  was  originally  subject.  ^ 

Rule  discharged,  with  costs, 
/5;Skin.  3f6. 
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DiTCHETT  and  aaotlr^  v.  Tollett*  trenhesa^j, 

27  cA  November, 

JLlTTLEDALE  showed  cause  against  tliis  rule  Procecdin« 

m^iV  that,  upon  payment  of  costs,  all  proceedings  below  win  be 

in  the  actions  brought  on  the  bail-bond  assigned,  \^^oa^^^ 

.diould  not  be  stayed.  whcrc^t^"'^ 

plaintiff  mtbs 

The  nde  was  obtained  on  an  affidavit  made  by  Si*  wg*^ 
the  defendant's  attoi'ney,— that  on  the  25th  March  ^^^^'^^^^' 
a  C6mmission  of  bankrupt  issued  against  the  de-  against  tbem 
fendant,   under  which  he   was    duly  declared  ii^^^^^"^ 
bankrupt,— that  the  writ  on  which  the  defendant  he  might  have 

«■•  ,  ,  /»^.,  -11     done,  even 

"was  arrested,  issued  on  the  1st  01  Aprtl^  returnable  tubere  atrua 
m  fifteen  days  o£Easter  (1  st  May) ;— that  bail  was  Si'Si&n 
given  to  ^t  Sheriff ;— ^thaf  on  the  2d  July  (Trinity  reason,  on  the 

**Tettn  ended  the  3d)  the  plaintiflFs,  a*  assignees  of  Caii,tothfnk 
the  Sheriff  of  Devon,  issued  a  writ  against  the  ^ffdM?'"' 

^defendant  and  his  bail,  returnable  otf  the  morrow  mcantopro- 

'  bfAlHSouls:    On  the  10th  of  July  the  bail  below  action%uch 
))Ut  in  bail  above,  before  a  Baron,  and  delivered  ^  ^*  ^^"^^ 
the  bail-piece  to  defendant's  clerk  in  Court,  who  defendant. 
lietamed  it,  with  a  communication  that  process    Butthebail- 
had  been  iasned  on  the  bond.     On  the  12th,  de-  ^"1^*P^ 

'  ordered  to 

ponent  served  him  with  a  summons  to  stay  pro-  stand  as  a  se- 

ceedings  in  the  action  on  the  bond  assigned  ;  that  baS^ivenot 
.Sliding  bail  had  been  served  in  the  present  Term,  Jf^**^J^^^ 

With  notice  of  declaration,  deponent  gave  notice,  ings  on  the 
'on  the  14th  November,  that  the  bail  would,  on  Si?!''^^'" 

l^eSiesday  then  next,'  justify  by  affidavit  in  cfpenr  . 

(Court,  which  they  did)  ;  and  that  plaintiff  migfif  madeaftera  ^ 

^./.   ,  rule  to  show 

cause  granted,  is  not  admissible, 

6  3  have    • 
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have  taken  an  assignment  of  the  bail  bond  on  the 

DiTCHKTT    ^^^^  o£  Mat/t  and  have  issued  process  thereon  for 

and  another    want  of  bail  being  put  in  in  due  time,  and  believes 

TotLMT.     *^*'  ^^  ^^  ^^  ^^^®  ^9  *^®  ^^  below  would  have 

put  in  and  perfected  bail  above,  and  applied  to  stay 

the  proceedings  on  such  bond. 

It  was  stated,  that  the  reason  why  bail  above  was 
not  put  in  and  perfected  in  time  was,  that  it  was 
thought  that  as  the  defendant  had  been  declared 
bankrupt,  the  plaintiff  would  not  proceed  in  the 
action,  and  therefore  no  steps  had  been  taken  till 
the  bail  were  served  with  process  on  the  bond 
assigned,  on  the  2d  of  JtUy* 

In  answer  to  this,  it  was  now  urged  that  the 
bail  had  not  used  such  diligence  as  they  ought  to 
have  used  in  perfecting  bail  above,  when,  perhaps, 
they  might  have  obtained  an  order  to  stay  proceed- 
ings, on  payment  of  costs ;  but,  without  first  justify- 
ing, they  could  not  have  obtained  such  an  order.'-T: 
That  the  summons  which  had  been  taken  out  for  ' 
staying  the  proceedings  against  them,  was  not 
followed  up  by  attending  a  Baron,  so  that  they  had 
also  been  guilty  qf  laches. — And  if  it  should  be 
said  that  the  bail  were  not  bound  to  justify  beforb 
aj^ication  for  such  order,  because  diey  were  th6 
same  bail  as  had  been  given  to  the  Sheriff,  yet, 
the  plaintiff  having  lost  a  trial  here,  the  defendant 
is  not  entitled  to  the  order  sought,  without  an 
affidavit  of  merits  in  the  original  action,  and  oAh 
mitting  that  the  bail-bcmd  should  stand  as  a 
security* 

If 
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If  it  ihould  be  argued  that  the  plaintiff,  not  hav- 
ing filed  a  declaration  de  bene  esse^  has  not  been   j^i^^i^^^ 
ddayed;  the  answer  is,  that  it  has  been  determined  and  another 
ibat  a  plaintiff  is  apt  bound  to  declare  within  the    xoL«*r 
time  limited  for  putting  in  bail  (aj^  and  after  that 
tiflie  he  cannot  declare  till  after  bail  are  actually 
put  in. 

The  ordinal  wiion  is  on  a  bill  of  exchange,  the* 
plainti&  residing  in  Bristol^  the  defendants  in 
Devonshire ;  and  whether  the  venue  were  laid  in 
London  or  in  the  country,  the  plaintiff  might  have 
^ne  to  trial,  abd  have  obtained  a  judgment  of 
Trinity  Tenn,  so  that  they  have  lost  a  trial<-^ 
For  tb^ese  reaacms  it  was  sulnnittedy  that  the  pro- 
ceedings should  not  be  rtayed,  or  at  least  that  it 
must  be  on  tenns  of  paying  the  costii,  and  letting 
the  bail-bond  stand  as  a  security. 

[An  affidavit,  swcrni  and  filed  since  the  rule  ob- 
tained, was  not  allowed  to  be  read.] 

Dauncey^  and  M^Mdtwny  in  support  of  the  rule, 
contended,  that  if  the  plainitiff  had  lost  a  trial,  it 
was  \a$  own  fault ;  that  he  had,  by  his  delaying  him-^ 
self  to  proceed  in  the  first  instance,  (by  not  haioi^ 
put  the  bond  in  suit  as  early  as  he  might  have  don€, 
which  is  ruled  in  Htitchinson  v.  Hardcastk  (bj^  to 

(a)  Tidd,  sgs.  Carmichael  v.  Chandler.  Tr.  ^^Geo,  III. 
Impey,  K.  B.  ao8.  Prac.  Reg.  71-  Menyman  v.  Carter. 
Strange,  is62. 

(h^  Barnes,  103. 

S4  1^0 


1816.       ^,e  incumbent  on  him  to  do,)  lulled  the  bail  into  se-» 

PiTc^FTT    curity,  by  giving  them  reason  to  believe  that  he 

an4-«P9the&  had  abandoned  the  action,  (and  there  was  the  more 

'T<iu»i5TTi    ^e^on  in  this  case  that  the  plaintiff  should  conader 

€6^  suit  abandoned,  because  the  defendant  bad  \^ 

:  come  bankrupt  ;)-^thj|t  the  plaintiff  had,  therefone^ 

by  his  own  laches,  forfeited  his  right  to  proceed 

against  the  bail*,— and  they  submitted,  that  the  bifl 

below  could  not  have  applied  to  stay  proceedings^ 

till  bail  above  had  been  perfected,  which  was  not 

done  till  the  20th  <>£  November. 

The  Court  said  that  there  had  been  laches  on 
both  sides,  and,  in  consequence  of  the  plaintiff  !s 
neglect  in  not  proceeding  with  more  vegularity, 
they  would,  even  at  this  time,  stay  the  proceedings ; 
but  as  'the  original  delay  had  begun  on  the  part 
of  the  bail  below,  and  as  they  had  not  subsequently 
used  as  much  diligence  a^  they  might,  they  would 
order  the  bail-bond  to  stand  as  a  security,  and  that 
.  .  they  should  pi^  the  costs :  And,  on  those  term^ 

they  made  the 

Rule  absolute*     ; 

♦  Heath  «?.  Asdey,    Barnes,  61.— Davenport   v.  VfsR. 
?  lb.  62.— Ward  v.  Aiacrton.    lb.  84.— Rgott,   r,  IVttfOp- 
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1816. 
The  KWG  t?.  StANCHEE.  Wtli  NMtnhbef. 

' ^     ■  ^ 

MARBER  moved  tlie  Court  for  the  dischai^gt  having  been 
q£  die  defendant  from  his  recognizances,  (whicb  he  ^?^'^a 
ImuI  entered  into  for  the  appearance  of  one  Cart^  forfeited  re- 

coenizsmcey 

iMn^A^  to  two  indictments,  ooeforpeijury,  and  the  whereby  his 
otiberfor^MKmponnding  felwy,)  and  which  had-heen  ^ify  ve  £l 
eiiEreatod.    The  defendant  lud  been  apprehended^  ^^  ^»r- 
on  the  forfeiture  of  the  recognizances,  and  com?  the  parish,  is 
mitted  to  prison,  in^tf^i«n8l5,  whereby  his  wife  crenfgjj'nd 
and  srt  chiidnn  had  become  bnrthensome  to^the  ^?''^^^^l'". 
pariah.    The  motion  was  made  on  behalf,  as  well  defendant 
of  the  parish,  as  of  the  defendant  j  but  S^JSiS^w?' 

The  Court  refiised  the  Motion* 


1816. 


JoN£s  and  others  v.  Ripley^  wtdmtdmy, 

SKHhNovtmbtr. 

The  justification  of  the  defendant's  bail  (by  the  An  indorsee 
usual  affidavit)  was  opposed,  on  an  affidavit,  stating  bnuf  ex^ 
that-  the  actiop  was  brought  against  the  defendant  change  on 
as  indorser  of  a  bill  of  exchange ;  and  that  another  principal  had 
action  had  been  brought  against  Ann  PtigK  m  ^"anolS^' 

person  who 
had  justified  as  h:i]l  in  other  actions,  neither  of  whom  had  swom  in  the  affidavit  o^ 
justification,  (whoh  was  in  the  c6mmbn  form,  that  he  was  worth  double  the  sum 
swom  to,  ovrr  and  above  the  aggregate  of  0U  tbt  other  sums»)  were  rejected  as  hail 
lor  the  dcl«-.}d  nt      •  '  ' 

Time  being  a&ked,  the  Court  granted  it,  to  put  in  tihtr  bail,  but  would  n6t  allow 
tkt  dtfi»dant  merely  to  amend  tilt  aflUayiti  or  to  offer  again  the  sameboiL 

indorser 


26lt 
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^^ r^^ ' 

Jokes 
and  others 

V. 

BxFLsr. 
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indorser  of  the  same  bill ;  and  that  she  and 
Caleb  Smith  (the  other  bail)  were  algo  bail  in  other 
actions  in  the  King's  Bench  for  large  sums. — And 
it  was  now  objected,  that  the  bail  should  have  sv?om 
themselves  to  be  worth  double  the  sum  which  was  the 
cause  of  action,  over  and  above  all  their  just  debts 
and  the  sumsjbr  which  th^  had  justified  in  the  otiwr 
Courti  and  as  to  Ann  Pugh  (if  she,  being  liable  on 
the  same  bill,  were  admissible  at  all)  that  she  should 
also  have  included,  in  her  affidavit,  the  amount  of 
the  bill. 


Owen  submitted,  that  according  to  the  practice ' 
of  the  Court  of  King^s  Bench,  it  was  sufficient 
that  the  bail  swcnre  merely  diat  they  were  worth 
double  the  amount  of  the  debt,  over  and  above 
their  just  debts,  that  Court  considering  other  actions 
bailed,  as  included  under  the  word  debts  (a). 

But  the  Court  ruled  that  that  was  not  the  prac^r 
tice  of  this  Court,  and  said,  that  had  the  bail 
justified  in  open  Court,  they  must  have  sworn 
themselves  to  be  worth  dpuble  the  sum  sworn  to, 
over  and  above  their  just  debts,  and  all  the  other 
turns,  and  that  .they  might  have  exaixaned  on  tJiat 
point. 

Owen  then  applied  for  liime ;  and 

The  Court  gave  till  the  following  Tuesday^  but 
with  an  express  understanding,  that  diey  should 


(m)  TiM.  Pn  «5B^  5^1  edL 


not' 


MICHASLXAg  TERM,   57  GEO.  III.  %6s 

not  be  allowed  to  amend  the  present  affidavit,  but  *8'& 

to  add  other  bail,  and  put  the  plaintiif  in  as  good  Jons^ 

a  situation  as  he  would  have  been  in,  if  the  bail  had  ^^  othcri 

now  justified,  r,;;^^. 

Rejected. 


Stonsham  tu  PiNX. 


i8i6« 


Ud  November. 

1  HE  Court  rejected  the  bail  in  this  case,  on  an  onc  of  bail, 
affidavit  that  one  of  them  was  clerk  to  an  attorney,    to  be  cirriTtb 

an  attorney, 
rejected. 


1816. 


KxCHOJuaoH  and  another  v.  Bownass  and  Hall.    t^JJ^^^l^ 

LiTTLEDALE  had,  on  a  former  day  (16th  where  a  dc- 
November)  moved  for  a  distringas  against  the  abroad  ^  a" 
defendant  BownasSy  for  not  appearing  to  a  writ  of  plaintiff  mair 

^    .       ,    J  X      3         ,    I*  .        Still  (since  the 

vemre  facias  (ad  resp.)  sued  out  for  recovering  ^ist  <?«.  in. 
a  partnership  debt,  on  an  affidavit  of  service  (as  to  ^''^J/h.  ^^^ 
Bownass),  by  delivering  a  copy  of  the  writ  to  on  service  of 
James  Bickarbyy  and  showing  him  the  original, /Jii!^^o7thtt 
at  the  dwelling-house  occupied  by  him  (RickarlnfJ  ^^j^  ^l^^ 
ad  tenant  to  the  said  J.  Bownass,  and  which  de-  appearanet 
ponent  believed  to  have  been  his  (Bownass's)  last  mi^g^htLvc  ^ 
place  of  residence  previous  to  his  going  abroad, ^^J|^^^**^^®!^ 
after  three  several  attendances  at  such  dwelling-  not  for  tiie 

purpose  of 
enabling  the 
pknaiiff  to  enter  an  appeanince  for  bin,  10  that  he  nay  proceed  thereon  to  final 
jodgmeiit  at  if  the  delendaiil  hiipidf  had  appearad. 

house^ 


34^  CASES  IN  THE  EXCHEQtJEIty 

iii6.  hou«e,  mi  also  at  the  oountii^-hou^e  of  them  tb^ 
2j^tcHOL9Q«  naidBownass and  Hall:  with  the  usual  allegations^ 
4M?k1  axLother 

^'  ^n  that  occasion,  the  Court  entertaining  great 

Hau.-       doubt  whether,  since  the  Act  of  the  51st  Geo.  III. 

ch.  1 24*,  they  could  order  a  distringas^  as  aceording 

to 

*  Whereby  it  is  enacted, "  That  in  all  cases  where  th^  plainlair 
br  p1ainti&  shall  proceed  by  original  or  other  writ  and  stuttnons, 
or  attachment  thereopon,  in  anj  action  against  any  person  Or 
persons  not  having  privilege  of  Parliament,  no  writ  oidistrtngtu 
shall  issue  for  default  of  appearance  ;  but  the  defendant  or 
defendants  shall  be  served  personally  with  the  summons  or 
attachment :  at  the  foot  of  which  shall  be  written  a  notice, 
informing  the  defendant  or  defendants-  of  the  intent  and 
nieaning  of  such  service,  to  the  effect  following : — 

"  C.  D.  [naming  the  defendant]  You  are  served  with  thia 
process  at  the  suit  of  A.  B,  [naming  the  plaintiff' or  ptaintiffs] 
to  the  intent  tliat  you  may  appear,  by  your  attorney,  in  His 
Majesty's  Court  of  at  fVestnUnstety  at  the  retu^ 

hereof,  being  the  day  of  in  order  to  your 

defence  in  this  action.— And  take  notice,  that  in  default  of 
your  appearance,  the  said  A.  B.  will  cause  an  iqppearance  to 
be  entered  for  you,  and  proceed  thereon  as  if  you  had  your- 
self appeared  by  your  attorney." 

^^  But  in  case  it  shall  be  made  appear  to  the  saiiifacdotf 
of  the  .Court,  or,  in  the  vacation,  of  any  judge  of  the  Court, 
from  which  such  process  shall  issue,  ob  into  which  the.  amne 
#haU  be  returnable,  thai  the  defendant  ob  defendaptaie^d 

•  not  be  personally  served  with  such  sununons  or  attadysgnt, 
«ad  that  such  process  had  been  dvij  executed  at  the.dweUi^g- 

'  house  or  place  of  abode  of  such  defendant  or  defi^adan^ ; 

'  ttkat  then  it  shall  and>  may  be  lawful  for  the  plaintiff  ef  pIW' 
ti&p  by  leave  of  the  Court,  or  order  of  such  judge  jm  afore- 
said, to  sue  out  a  writ  o^^itiringaSf  to  oompel  the  app^ArwAce^ 
of  Sttch  defimdaat  or  defeodaata;  and  that  al  tke  time  of 

the 
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to  the  ancient  practice,  mthont  personal  service  of       i8i6, 

the  summons,  in  casesof  defendants  not  having  pri-  i^j^jK^^goV 

yilege  of  Parliament,  ordered  the  matter  to  stand  and  anolMr 


V, 


the' execution  of  soch  writ  of  diiiringat^  there  shall  be 
served  on  the  defendant  or  defendants,  by  the  officer  exe- 
cuting luch  writ,  if  he,  she,  or  thej  can  be  met  with ;  and 
if  be,  she,  or  they  cannot  then  be  met  with,  there  shall  be 
left  at  his,  her,  or  their  dwelling-house,  or  other  place  where 
such  diftringoi  shall  be  executed,  a  written  notice  in  the 
following  form  ;•— 

"  In  the  Court  of  [specifying  the  Court  in 

%oiich  tie  suit  shall  be  depending]  between  A.  B,  plaintiff, 
and  C.  D.  defendant,  [naming  the  parties.]  Take  notice, 
that  I  have  this  day  distrained  upon  your  goods  and  chattels 
for  the  sum  of  forty  shillings,  in  consequence  of  your  not 
having  appeared,  by  your  attorney,  in  the  said  Court,  at  the 
rjeturn  of  a  writ  of  returnable  there  on  the  day 

of  and  that  in  default  of  your  appearing  to  the  present 

writ  of  distringas f  at  the  return  thereof,  being  the 
day  of  the  said  A.  B.  will  cause  an  appearance  to  be 

entered  for  you,  and  proceed  thereon,  as  if  you  had  yourself 
appeared  by  your  attorney." — "  E.  FJ'  [the  .name  of  the 
eheriff*s  officer,] 

^'  To  C.  D.  the  above-named  defendant/' 

'  «■  Att4ifsifch  defendant  or  defendants  shall  not  appear  at 

Htm  iteCUrti  of  sueh  originai  or  other  writ,  or  of  sudi  distringai, 

^m  the  -case  may  be,  or  within  eight  days  after  the  return 

'tliere<>f  s  in  suoh  case  it  shall  and  m^^  be  lawful  to  and  for 

tls^plsAAtiff  «^  plaintiffir,  upon  affidavit  being  made  and  filed 

jb)  the  proper  Court,  of  the  personal  service  of  such  summons 

#r>  atlaefament,  and  notice  written  on  the  foot  thereof  as 

%ibnesai(f,  or  of  the  due  exectHion  of  such  distringas,  $nd 

df  lAie  service  ef  such  notice  as  is  hereby  directed  on  the 

^^exeeotion  of  such  distringas^  as  the  case  m&y  be,  to  enter 

^  a  ^Ommeii' appearance  for  the  defendant  or  defendants/  and 


VLAtu 
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iSi^    ^  oiver ;  and  now,  on  the  motion  being  mentioned  again/ 
NicHOLsoK  they  said,  that  on  considering  the  Act,  they  were 
and  another  of  opinion  that  the  statute  had  not  made  any  other 
BowMAss  &  alteration  in  the  old  practice,  than  that  a  plaintiff 
Hall,      should  not  be  permitted  to  use  the  proceeding  of 
distringas  as  a  preliminiuy  step  to  entering  an  ap- 
pearance for  a  defendant  abroad,  and  then  carry- 
ing on  the  suit  as  if  he  had  duly  appeared.    With 
that  object,  therefore,  they  said  they  could  not  grant 
the  process ;  hut  if  it  were  to  be  used  only  for  the 
purpose  of  compelling  an  appearance,  by  distraining 
on  him  till  he  should  appear,  they  saw  no  reason 
why  the  distringas  should  not  be  issued  in  the 
usual  course.     They  also  said,  that  service  of  the 
venire,  for  the   purpose  of  obtaining  such    dis^ 
tringas,  ought  to  be  in  all  such  cases  by  leaving 
it  at  the  defendant's  actual  dwelling-house  or  usual 
place  of  abode ;  but  that,  if  left;  at  his  counting- 
house  only,  it  would  be  insufficient,  unless  given 
to  a  partner,  or  some  accredited  person  there*. 

to  proceed  thereon,  as  if  such  defendant  or  defendants  had 
entered  his,  her,  or  their  appearance,  any  law  or  usage  to  the 
contrary  notwithstanding ;  and  that  such  affidavit  or  affidaTits 
may  be  made  before  any  judge  or  commissioner  of  the  Court* 
out  of  or  into  which  such  writ  shall  issue  or  be  returnable^ 
authorixed  to  take  affidavits  in  such  Court,  or  else  before  the 
proper  officer  for  entering  common  appearances  in  such 
Court,  or  his  lawful  deputy ;  and  which  affidavit  is  hereby 
directed  to  be  filed  gratis.'' 

nnay^^erm,  ^  Dwenyhouse  V.  Graham  and  others. 

*■*"'     ""        '       This  was  an  action  against  three  persons,  who  were  partners 
(Same  Point.)  i^  trade. 

TThe  writ  of  venire  was  served  on  one  of  them,  at  the  counting- 
Jbouse  of  the  three,  and  two  other  copies  were  also  given  to 

hini 
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him  for  the  other  defendants  as  service  on  th^.    On  that        iii6» 
process,  ro  served,  the  plaintiff  issued  a  distringas^  ai>d  levied 
the  common  issues,  4^0  s, 

UttledaU  moved,  on  the  behalf  of  die  resident  partner,  to 
set  aside  the  distringas^  on  an  affidavit  of  the  above  service, 
and  that  the  other  two  defendants  were  resident  in  America^ 
and  had  been  absent  from  En^nd  two  years ;  contending, 
that  such  service  was  irregular  and  insufficient  to  warrant 
tiie  distringas:  and  he  obtained  a  rule  to  show  cause. 

Dauncey  showed  cause ;  and  insisted,  that  the  statute  had 
made  no  alteration  in  the  ancient  practice  of  issuing  distrin* 
gases  on  service  of  the  venire. 

The  Court  took  time  to  consider,  and  on  the  last  day  of 
Term  they  discharged  the  Rule  Nisi :  holding  the  distringas 
to  have  been  well  issued,  according  to  the  ancient  practice 
of  the  Court. 
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ARGUED    AND    DETEKMINED 

III<THI 

COURT  OF  EXCHEQUER, 

AMD  ^ 

EXCHEQUER  CHAMBER,  , 

4S1TTINO8  AFTER  Michaelmas  Term, 
57  Geo.  nr. 


GRAY'S-INN    HALL. 


Tkc  King   (in  aid  of  Lund  and  another)  v.         1816. 

Sherwood.  ' '  smurdm,.  ' 

'  14tk  Dtcember, 

{jtlFFORD  had  obtained  a  rale  to  show  cause  AninqaUi- 
why  the  inquisition,  which  had  been  returned  under  ,g^2j][^^"^^J 
this  Extent,  (and  which  professed  to  find  what  matter,  with- 

^  *  out  drawing 

and  stating  8ome  concluiion  at  a  fatct,  is  bad,  and  will  be  quashed  on  motion. 

As,  if  it  find  that  money  arising  from  the  effects  of  if.  had  been  placed  in  the 
hands  of  B,  a  banlter,  as  the  property  of  J,  by  C.  and  A  bis  assignees  under  a  com- 
mission since  superseded, — but  that  A.  was  then  indebted  to  B.  in  a  larger  amount 
than  the  money  so  placed  in  his  hands,  which  still  remains  owing»  unless  B.  has 
a  right  to  retain  the  same  towards  discharging  the  said  debt* 

^jtift^  jrhether  a  set-off  can  be  pleaded  against  a  claim  enforced  ^y  Extent  ? 

Where  the  inquisition  has  been  so  quashedj  it  is  necessary  to  xsfue  a  new  writ, 
tiie  ^ftner  hawing  been  returned. 

VOL,  III.  T  debts, 
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1B16.       debts,  credits,  specialties,  and  sums  of  money,  Sher^ 
The  King    "ooood^  or  any  person  or  persons  to  his  use  or  in 
V-  trust  for  him,  then  had  in  the  bailiwick  of  the 

Sheriff  of  the  county  palatine  of  Lancaster,  J  should 
not  be  quashed  for  irregularity,  the  finding  being 
uncertain  and  inconclusiye»  and  therefore  not  tra- 
verseable. 

The  finding  of  the  Jury  was  set  out  in  the  fol- 
lo;i^Qg  manner :  . 

*  That  the  sum  of  626 L  igs.  ^d.  (arising  from 

*  the  effects  of  the  said  William  Sherwood,  who 

*  then  carried  on  trade  under  the  firm  of  William 
•*  Sherwood  and  Company,  of  which  effects  the 
'  persqns  acting  as  assigaees,  as  after  mentioned, 
'  possessed  themselves,)  was,  before  the  issuing  of 

'  *  the  said  Extent,  placed  in  the  hands  o£  Joseph 
^  HadrveUf  of  Xiverj^oo/ aforesaid,  banker,  under  the 

*  title  of  the  estate  of  William  Sherwood  and  Com- 

*  pany,  by  certain  persons  then  actii^  as  assignees 
^  of  the  estate  and  effects  of  the  said  William  Sher^ 

*  wood,  under  a  commission  of  bankrupt  then  in 

*  force  against  him ;  and  that  such  commission,  in 
^  consequence  of  an  issue  at  the  last  March  Assizes 
^  for  the  county  oi  Lancaster,  directed  by  the  Right 
^  Honourable  the  Lord  High  Chancellor  to  try 
^  whether  the  said  William  Sherwood  was  or  was 
^  not  a  bankrupt,  was  ordered  to  be  superseded 
^  before  the  issuing  of  the  said  Extent ;  and  that 

*  the  said  William  Sherwood,  under  the  said  firm  df 
^  WilUam  iSherwood  and  Company,  wlien  the  said 
^  money  was  so  paid  into  the  said  bank  of  the  said 

*  Joseph 
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*  Joseph  Hadtverif  was  indebted  to  fhe  said  Joseph  ^ ^]2l. 

*  Hadwen  to  a  much  larger  amount  than  the  money    xhe  Kino 
'  so  paid  in,  which  still  remains  owing,  unless  the         v> 

*  said  Joseph  Hadwen  has  a  right  to  retain  the  ^«^''^^^°- 
^  same  sum   towards  discharging  the    said  debt. 

*  And  the  said  Jurors  do  further  find,  that  the 

*  said  sum  of  626/.  19^.  ^d.  was  so  paid  in  be- 

*  fore  the  said  24th  day  of  September ;  and  that 

*  the  same  bears  an  interest  at  3  /.  per  cent,  per 
'annum,  unless  the  said  Joseph  Hadwen  has  a 
'  right  to  apply  the  same  towards  discharging  his 
*'said  debt.  And  they  also  find,  that  on  the  said 
'"24th  day  of  September  there  was,  and  still  is,  a 
•debt  of  245/,  15^.   owing  by  John  NeaU   of 

*  Liverpool  aforesaid,  ship-chandler^  for  a  quantity 

*  of  soap,  part  of  the  effects  of  the  said  William 

*  Sherwoodj  sold  and  delivered  under  the  authority 
'of  the  said  persons,  so  acting  as  assignees  as  afore- 

*  said  ;  which  said  money  and  debt  the  said  sheriff 

*  hath  seized  and  taken  into  His  Majesty's  hands. 
•'And  the  said  Jurors  further  find,  that  the  said 

*  William  Sherwood  hath  not  any  other  goods^  or 

*  chattels,  debts,   credits,   specialties,   or  sums  of 

*  money,  or  any  lands  or  tenements,  in  my  baili- 

*  wick,  to  the  knowledge  of  the  said  Jurors,  which 

*  can  be  extended,  appraised,  or  seized,  into  His 

*  Majesty's  hands.' 

It  was- also  pressed,  that  the  inquisition  had  fur- 
nished, on  its  own  showing,  facts  which  would  sup« 
port  a  plea  of  set-off. 

T  2  Dauncei/f 
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.   "^^^^'    ,      Dauncejft  and  ^Ae/Aere//,  showed  cause;   sub^ 
The  King    flitting,  that  there  was  sufficient  ground  stated  in 
'^'         the  return,  to  show  that  the  money  in  the  hands  of 
Hadwen  was  the  money  of  Slierwood^ — and  diat 
his  assignees  might  have  maintained  trover  for  it 
on  the  facts  stated ; — that  there  was  no  regular  form* 
in  practice  for  returning  the  finding  of  a  debt,  and 
no  reason  why  it  should  not  be  specially  found,  > 
leaving  the  question  of  law  to  he  determined  by  the« 
Court;  nor  could  there  be  any  stronger  objection  to 
this,  than  to  the  common  return,  of  the  lands  of  a> 
bankrupt  being  seized,  .but  that  they  were  subject  to. 
a  mortgage ; — and,  that  the  facts  stated  in  the  in- 
quisition were  distinctly  put,  and  might,  if  materia},  > 
be  traversed.   In  AfonAr's  case  (a)  the  Court  were 
of  opinion,  that  money  of  ilfbnAr's,  which  had  been  ^ 
paid  into  Court  to  abide  the  determination  of  a  ques- . 
tion,  might  be  found,  on  a  writ  to  inquire  what  goods 
and  chattels  he  had;  because,  they  said,  that  th^ 
.  money  being  but  as  a  depositum  there,  it  mjght  he 
found,  and  that  the  Court  did  not  protect  it  from  the* 
inquisition.     Here  the  money  is  expressly  .found  to* 
have  arisen  from  the  efl^ts  ofSherwood^  and  as  such . 
to  have  been  paid  into  Hadwen^.u  bank,  and  that 
the  same  still  remained  due  and  owing  to  him, 
unless  Hadwen  had  a  right  to, retain  it;  and  whe-: 
ther  he  hacl  or  not,  therefore,  the  money  is  faund: 
to  be  the  property  of  Sherwood. 

As  to  Ihe  claim  of  aright  of  set^fi^  there ^an^ 

CaJ  1  Ventr.  aai- 

be 
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Be  no  such  plea  against  the  Crown,  as  is  decided       ^^^^' 
by  the  case  of  The  King  v.  Copeland  (b).  The  Kixa 


Giffbrd,  in  support  of  the  rule,  contended,  that 
the  sheriff  had  no  right  to  find  special  matters  thus, 
and  then  to  raisie  questions  of  law  on  them,  which' 
prevented  his  rietuming  the  simple  fact  ;* — that  on. 
the  face  of  this  inquisition,  there  was  nothing  defi- 
nitively returned  on  which  an  issue  could  be  taken, 
or  which,  if  tried,  would  decide  the  case,  but  a 
fDcnire  de  novo  must  be  awarded,  .so  that  the  finding: 
would  be  altogether  nugatory.  It  is  not  found,  as 
a  fact,  that  the  money  is  due  and  owing  to  Sher^ 
woodj.  nor  to  whom  else  ;  and,  in  truth,  it  was  the 
property  of  the  assi^ees,  nor  could  Sherwood 
maintain  any  action  for  it,  till  some  assent  should 
be  given  to  the  conversion  of  the  property.  And 
what  defence  could  Hadwen  set  up  against  Ihe 
assignees  ?  he  is  to  account  with  them,  not  with 
the  bankrupt;  or  is  he  to  be  liable  to  two  ac- 
tions ?  Sherwood  might  maintain  trover  against  tha 
assignees. 

As  to  the  question  of  set-off  agamst  the  Crown's: 
debtor,  it  was  insisted,  that  notwithstanding  the. 
iiitimation  in  the.  case  of  The  King  v.  Copeland^ 
there  could  be  no  doubt  of  the  result  of  its  discussion 
on  demurrer ;  for  it  would  be  monstrous  if  the- 
Crown's  debtor  should  be  entitled  to  evade  the  plea 
of  set-off,  by  sei:iing  his  debtor's  property  for  a  debt 
dr  1,000  A,  when  he  at  the  same  time  owed  hiin  aa 

(b)  Hughes'  Rep;  204; 

Ti  large^ 


V. 

Sherwood. 
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^^1^' ^  large,  or  nearly  as  large  a  sum  :  but  there  are  many 

The  King  such  pleas  to  be  found  on  the  records  of  the  Court. 
^'  At  present,  however,  it  is  enough  to  show  that  the 
inquisition  ought  not  to  stand  as  returned.  Thqre 
is  no  single  point  in  it  on  which  issue  can  be  taken 
with  effect,  and .  the  defendant  is  not  permitted  to 
plead  double ;  and  therefore  the  question  of  the 
right  of  set-off  can  not  be  raised.  The  inquisition, 
therefore,  is  uncertain;  argun\.entative,  and  incon- 
clusive, and  cannot  be  effectually  traversed. 

Dauncey  replied. 

Thomson,  Chief  Baron.     It  is  not  at  present 
^  necessary  for  us  to  decide  the  question  o(Hadwen*s 

right  of  set-off.  The  objection  now  made  arises  on 
the  finding  of  the  inquisition ;  and  it  is,  that  no 
fact  is  found  with  sufficient  certainty  to  admit  of  an 
issue  being  talcen  on  it  by  traverse  ;  and  I  certfunly 
think  that  it  is  argumentative  throughout,  and  states 
that  which  is  rather  the  evidence  from  which  the 
Jury  should  have  drawn  a  conclusion.  The  dis- 
tinction is  minute ;  but  I  give  no  opinion  on  what 
the  finding  ov^ght  to  have  been,  whether  as  a  debt, 
or  money  of  Sherwood's  in  Hadxven's  hands :  but 
it  should  have  been  found  in  terms  so  that  it  might 
have  been  traversed.  The  objection  taken  is  short, 
and,  I  fear,  plain.  Nothing  is  found  charging  a 
debt,  so  that  it  may  be  denied.  The  question  of 
the  plea  of  set-off  can  only  arise  on  a  proper  finding ; 
but  this  inquisition  is  argumentative  and  inconclu- 
sive, stating  evidence  without  any  conclusion,  and 
there  must  be  a  better  finding  retinmed. 

Graham, 
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Graham,   Baron.     This  inquisition   is   argu-       i8i6, 
mentative  from  beginning  to  end,  whereas  it  ought    The  King 
to  state  distinct  facts.     A  doubt  arises  in  limine^  as  .       ^*      '« 
to  its  being  SherwootTfi  money.     It  might  have     "**^^^^* 
been  paid  in  on  a  di£Perent  account  by  the  assignees^ 
and  this  commission  might  have  been  superseded 
merely  to  question  their  conduct ;  and  if  they  had 
acted  wrong,  no  doubt  large  damages  might  have 
been  recovered  against  them  in  an  action  of  tres- 
pass.  This  is  finding  merely  a  sort  of  special  verdict  ^ 
and  instead  of  furnishing  us  with  any  fact,  the 
sheri£P  refers  a  question  of  law  to  us.. 

The  question  of  set-off  is  certainly  one  of  much 
nicety,  and  I  confess  myself  much  struck  with  the 
cases  thai  appear  to  have  had  the  sanction  of  the 
Court,  which  rule  that  debts  seized  by  the  Crowa 
process  are  still  -siAject  to  a^  legal  and  equitable 
eonsequeiuces ;  and  this  Court  may  and  does  ofleii 
^^orrect  its  practice,  as  on  the  question  of  seizure 
of  partnership  effects,  which,  when  the  point  came 
gravely  before  the  Court,  were  held  to  be  subject 
to  all  equities :  a  pari  raiione^  I  should  hardly  think 
that  on  an  Extent  in  aid  the  Crown  can  be  in 
a  better  situation  than  the  Crown's  debtor  himself 
would  have  been,  I  only  say  dius  much  as  inti- 
mating an  opinion,  that  the  question  of  right  of  set- 
off is  at  least  a  grave  and  important  question,  when* 
ever  it  shall  fairly  arise. 

At  present  it  is  enough  to  say,  that  this  inqui* 

stiion  caimot  'be  travisrsed ;  for  there  is  nothing, 

found  whieh  can  tnAl^  Had'wcn  to  put  his  daim  on: 

T4  the 


V, 

Sheewood. 
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.  ^^^^'  .  the  record.  It  does  -not  dispute  his  claim,  nor  does 
The  King  it  find  the  money  to  be  the  property  of  Sherwoqd, 
against  whom  alone  any  right  to  set  o£f'  his  debt 
can  arise.  This  finding,  therefore,  is  altogether 
nugatory. 

Wood,  Baron.  As  to  the  question,  whether 
a  set-off  might  be  (beaded  or  not,  under  the  circum- 
stances of  this  case,  I  give  no  opinion;  but  I  think 
that  in  point  of  form,  the  finding  which  has  been 
returned  on  this  inquisition  fails  in  two  points: 
first,  the  title  of  the  Crown  is  not  made  to  appear ; 
secondly,  it  is  not  found  (as  it  ought  to  be,  and  that 
precisely)  that  the  money  which  has  been  seized  was 
the  property  of  the  defendant.  In  fact  there  is 
.nothing  found.  The  only  statement  is,  that  Sher^ 
'wood  had  become  bankrupt,  and  that  his  assignees 
bad  paid  so  much  money  into  HadwerCs  hands. 
On  that  commission  being  superseded,  Sherwood 
might  have  brought  on  action  of  trover  or  trespass 
against  the  assignees.  In  trover  he  might  have 
recovered  the  money ;  and  in  trespass,  much  more 
than  the  amount :  and  surely,  if  large  damages  should 
be  given  against  the  assignees  in  an  action  of  trespass, 
nothing  could  he  more  unjust  than  to  take  this  money 
out  of  their  hands,  and  leave  them  still  liable  to  pay 
those  damages. 

The  sheriff  has  no  right  to  return  this  sort  of 
special  verdict  in  the  first  instance.  They  might 
not  have  had  all  the  facts  before  them  on  this  inqui- 
sition, as  they  would  have  on  a  trial ;  but  still,  they 
had  enough  to  draw  some  conclusion,  and  to  have 

found 
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found  something  precisely,  which  might  become  the 
subject  of  further  investigation  thereafter.  If  this  The  King 
inquisition  had  found  the  money  to  have  been  the  v- 
property  of  Sherwood,  that  might  have  been  tra- 
versed, and  certainly  something  should  be  so  found, 
as  that  on  a  traverse,  the  whole  case  might  be  de- 
cided. If  it  had  found  the  money  to  be  Sherwood^ % 
precisely,  and  that  some  one  else  claimed  it,  it  might 
have  been  sufficient,  and  then  the  question  of  the 
right  of  set-off  might  have  been  brought  forward ; 
but  on  this  finding  there  is  nothing  conclusive.  It 
fails  on  both  points,  and  is  therefore  bad. 

Richards,  Baron,  of  the  same  opinion. 

Rule  absolute.* 

A  question  then  arose  on  the  practice.  Whether 
a  new  writ  would  now  be  necessary?  and 

The  Court  held,  that  as  the  old  writ  had  been 
returned,  a  new  one  must  be  issued. 


•  Vide  Wettcotfs  case,  13  Co.  *J2, — ^where,  on  a  fin^gby 
writ  6£diem  clausit  extremum,  that  a  moiety  of  a  manor  was 
holden,  &c  as  it  appeareth  by  a  certain  exemplificatioar  &c. 
a  meUxu  inquirendum  was  awarded,  because  the  verdict  of  the 
jury  (with  a  proutpatet)  was  not  fidl  and  djrect>  so  as  to  give 
the  party  grieved  a  remedy  by  traverse. 


The 
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181G. 


The  King  (m  aid  of  Lamb)  v.  Thompson  and  * 


Saturday,  auothcr,  (ExecutoFs,  &c.) 


14(&  Drcember, 


The  Court 
will  set  aside 


HULLOCKj  Serjeant,  having  in  the  preceding 
a  writ  of /dr#  Term  obtained  a  rule  to  show  cause  why  the  writ 
oT^' Extent,  ^f  sctre  focioSf  which  had  been  issued  against  these 
if  the  warrani  defendants,  tested  of  the  same  Tenn,  should  not 

for  the  com-  '  ,.       .  ,.       .      : 

mission  to       be  set  aside; — on  that  application,  two  objections 

havenot*been  were  made  to  the  validity  of  the  proceedings:—^ 

«gned  by  a     ^i^^^  ^j^g  jgjj^  j^gj  not  been  found,  by  inquisition^ 

application    •  in  the  life-time  of  the  deceased ; — and  that  the  war- 

madeforsuch  ^^^^^9  ^^^  ^^^  commission  to  find  debts,  had  not  been 

•ignaiwe.       indorsed  by  a  Baron,  nor  the  warrant  for  the  Ex* 

tent,  on  which  the  writ  of  scire  facias  was  founded: 

but  the  judgment  of  the  Court  was  given  on  the 

latter  point  only. 

Daunceyj  and  Walton^  now  showed  cause.  As  to 
the  objection  of  the  warrants  not  having  been  in- 
dorsed, they  said,  that  that  was  always  considered 
a  mere  formality,  and  that  they  were  all  indorsed 
together  when  the  inquisition  came  back,  aiid  it 
might  be  doiie  at  any  time. 

Hullochj  Serjeant,  in  support  of  the  rule,  sub- 
mitted, that  however  that  might  be,  it  had  not  beeii 
done  in  the  present  instance;  and  therefore  pressed 
the  objection. 

Thomson,  Chief  Baron.  The  objection  is, — ^the 
want  of  a  Baron's  signature  to  authorize  these  pro- 

c^  ceedings. 
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ceedings.     The  commission  issues  under  the  seal 

of  the  Court,  but  the  warrant  should  nevertheless    xhe  King 

be  indorsed.     To  give  validity  to  an  Extent  in  aid,         v. 

there  must  be  a  Baron's  Jiat  previously  obtained,  gnd'^^^ 

though  none  is  necessary  on  issuing  a  scire  facias^ 

and  (certainly,  where  a  Baron's  signature  is  necessary 

to  give  effect  to  that  which  is  to  be  the  foundation 

of  subsequent  proceedings,  the  want   of  it  must 

render  them  invalid.     This  is  not  the  case  of  an 

accidental  omission  on  the  part  of  the  Baron  applied 

to,  or  like  it;  it  is,  in  fact,  a  proceeding  without 

any,  or  rather,  on  their  own  authority.     It  does 

not  appear  that  any  Baron  was  even  applied  to,  to 

sign  the  warrant ; — ^and  who  shall  now  do  it?    The 

omission  cannot  be  got  over. 

Graham,  JBarow,  of  the  same  opinion. 

Wood,  Baron.  This  is  certainly  an  irregu- 
larity. Had  it  been  an  omission  of  mine,  it  would 
have  been  another  thing,  but  no  amplication  was 
ever  made  to  me.  I  was  applied  to  for  my  Jiat,  for 
a^  Extent  in  aid,  which  I  refused;  but  pn  no  other 
occasion.  If  we  were  to  suffer  this  sort  of  proceed- 
ing, the  consequence  would  be^  that  commissions  to 
find  debts  might  in  all  cases  be  sued  out,  without 
going  before  a  Baron. 

Per  Curiam. 

Rule  absolute 


The 
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The  King  v.  Collingridge, 


1816. 

tBth  December. 

The  sheriff  is  Ow^-E -AT' obtained  a  rule,  in  the  last  Term,  caUfng 
coTiundcr^  on  MessFs.  Booth  and  Leggatt,  (Solicitors  for 
4td  Gio.  III.    Taxes,)  and  the  Sheriff  of  the  county  of  Worcester^ 

en.  99,  on  an  ^  ^  ' 

Extentagainst  to  show  causc  why  the  former  should  not  refund 
taxes fand  die  ^^^  V^7  ^^^  ^  ^^^  defendant,  the  several  sums  of 
•hcriff's          20/.  6  s.  8rf.  received  by  them,  Oieins;  the  amount 

poundage  it  #  '  v         o 

mclud3in      of  their  bill  of  costs;)  3L  35.  received  by  their 

charges,  and  agents,  at  Pershore^  (as  their  costs  on  this  Extent, 
mav  be  levied  J  issued  by  them  against  the  defendant,  for  the  sum 

and  it  is  pay-  .        , 

ble  where  the  of  74/.  13^.  T  d.  received  by  him  as  a  collector  of 
S'woir'^  taxes;)— and  why  the  said  Sheriff  should  not  re- 
vimHtmifx^  fund  the  sfuns  of  5/.  125.  6d. — 2L  2^.  and  10^. 
•ued,aithough  received  by  him  for  poundage,  bailiff's  fees,  and 
Sg^fS^ia^^^  keeping  possession,  in  re^ct  of  the  said  writ  of 
thereby.  Extent; — and  why  Messrs.  Booth  and  Leggatt 
But  if  the  should  not  deliver  to  defendant  a  bill  of  costs  to  be 
country,  of ^    taxed,  and  pay  the  costs  of  this  application. 

the  solicitors 

irecrivcd  anjT  Dauticey^  and  Nolan,  now  showed  cause.  An 
money  from     affidavit  of  Leggatt  was  put  in,  whereby  he  stated 

thedefendant    ..        ,^       ,      ^° .  11  1  .     1  .«    /• 

as  costs  under  himselt  to  be  ready  to  hand  over  his  bill  for  taxa- 
tiiesheniF'^  tion,  and  that  he  should  have  done  so  on  request; 
have  taken      and  disclaimed  all  knowledge  of  the  char£:es  made 

any  thinz  for..  t»i  i/»i^ 

extra  costs,  as  in  the  country.  iJut  the  counsel  for  the  Crown  con- 

bailifTs  fees 

and  keeping  pos^sessiQn,  the  Coart  will  order  them  to  refund. 

It  does  not  seem  to  be  necesiaiv,  under  that  act,  that  the  commissioners  should 
issue  their  warrant  against  the  collector  to  recover  the  duties  detained,  to  authorise 
Che  issuing  of  an  Extent  against  him  as  a  condition  precedent;  or  if  it  be,  it  is 
rather  a  ground  of  a  motion  to  set  aside  the  Extent,  tor  irregularity. 

The  bill  of  the  Soliciton  prosecuting  the  Extent  for  the  Crown  may  be  taxed. 

tended. 
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tended,  that  as  this  was  the  case  of  a  collector  de-       ^  ^^*  - 
taining  duties  in  his  hands,  it  was  provided  by    TheKiNo 
43  Geo.  III.  ch.99,  sec.  41*,  that  the  same  jnight     collihg- 
be  recovered  as  a  debt  of  record,  with  all  costs  and      ridgi. 
chaiges  attending  that  recovery.     The  defendant 
was  liable  to  pay  all  that  had  been,  demanded  of 
himj  subject  (they  admitted)  to  the  taxation  of  the 
aolicitor's  bill,  to  which  no  objection  was  made;  and 

*  By  that  sect  it  is  enacted,  '<  That  If  any  coUector,  being 
duly  summoned^  shall  refuse  to  attend  sudi  respective  com- 
missioners, or  shall  no(  answer  all  such  lawful  questions  as 
diiA  be  demanded  of  him  by  stich  commissioners^  touching  the 
execution  of  his  office  of  collector,  or  shall  reftise  or  neglect 
to  produce  to  them  the  certificates  of  assessments,  accounts,  or 
Touchers  of  such  receipts  or  payments  as  aforesaid,  or  shall 
not  obey  the  order  of  such  commissioners,  to  be  made  as  before 
directed,  every  such  collector  shall  forfeit  and  pay  the  sum 
of  fifty  pounds,  to  be  charged  upon  hkn  in  any  assessment  as 
aforesaid,  and  to  be  recovered  as  such  assessments  may  be. 
recovered,  over  and  above  any  forfeiture  or  disability  that  . 
may  be  incurred  by  virtue  of  this  act,  for  detaining  monies  of 
the  said  duties  in  his  hands,  contrary  to  this  i^ ;  and  whenever 
any  money  of  the  said  duties  herein  mentioned  shall  be  detained 
in  the  hands  of  any  collector  or  collectors,  or  any  penalty  or 
penalties  imposed  on  any  collector  or  collectors  shall  remain , 
unpaid,  and  the  same,  or  any  part  thereof,  cannot  be  recovered 
by  or  under  the  warrant  or  authority  of  the  respective  com- 
missioners, or  the  said  respective  commissioners  shall  neglect  ' 
to  issue  such  warrants,  then  such  part  thereof  as  cannot  be  so 
recovered,  wkidk  shall  have  arisen  from  the  said  duties,  shall 
be  repeverable  as  a  ddt>t  upon  record  to  the  King's  Majes^, 
his  heirs  and  successors,  with  all  costs  and  charges  attending 
the  same;  and  such  part  thereof  which  shall  arise  from  any 
penalty  as  aforesaid,  may  be  recovered  by  action  or  informa- 
tion, as  other  penalties  may  by  this  act  be  recovered,  with  fall  * 
costs  of  suit;  and  the  sum  so  recovered  shall  be  paid  to  the 
receiver-general,  in  aid  of  the  parish  or  place  answerable 
fi)r  the  same/' 

that 
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^816.       that  tile  poundage,  and  the  other  charges,  were 
The  King   ^^^^^  ^Y  ^^^  wordftcosts  and  charges ^  used  in  the 


V.         statute. 

COLLING- 
RIDGE. 


Owerij  in  support  of  the  rule. — The  general  prin- 
ciple is,  that  the  Crown  neither  pays  or  receives 
costs;  aod,  to  render  the  defendimt  liable  to  pay 
them  in  the  [M^sent  instance,  he  must  be  brought 
within  the  meaning  of  the  section  of  the  act 
which  has  been  adverted  to.  By  that  section  it  is 
made  necessary,  for  the  purpose  of  entitling  the 
Crown  to  the  costs  of  recovering  the^  duties^  that 
the  collector  shall  have  been  previously  distrained' 
dn,  by  the  warrant  of  the  commissioners;  but  it* 
does  not  appear  that  any  such  warrant  Was  issued  in 
this  case:  and  it  must  be  shown  by  them  to  have 
been  issued,  to  found  their,  claim  to  costs,  or  enable- 
them  to  resist  this  application.  The  object  of  the 
act  was  to  punish  contumacy  in  the  collector,  and 
to  aid  the  parish.  Non  constat^  if  the  commis- 
sioners had  issued  their  warrant,  that  the  defendant 
would  not  have  paid  the  amount,  and  the  trifling 
costs  which  would  have  been  incurred  by  that  jwo- 
ceeding. 

As  to  the  Sheriff's  claim  of  poundage,  he  con- 
tmded  that  he  was  uot  entitled  to  it,  under  this 
statute ;  or,  if  he  were>  that  as  there  had  been  no  sale 
here,  he  was  not  entitled  to  it  in  the  present  case: 
for,  by  the  late  decision  in  Graham  v.  Grill  (aj, 
it  was  held  that  a  Sheriff  who  had  seized  property 

on 
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^n  a  capias  tUlagatum^  and  taken  an  inquisition  .    ^^^^*    . 
thereon,  was  not  entitled  to  poundage»  because  there    The  Kino 
had  been  no  venditioni  exponas 'y  for  that  the  debt    ^    umo* 
Jbad  not  been  levied  in  the  words  of  the  statute      ridoju 
giving  poundj|ge»  (3  GcOp  I.  eh.  15,  sec.  3*) 

To  the  extca  costs  (for  the  levy,  aodkeepipg  poa« 
session,)  also,  he  submitted,  that  it  was  clear  the 
iSheriff  was  not  entitled  from  the  defendant^  and 
that  there  was  not  even  a  pretence  for  the  charge 
suide  by  the  agents  in  the  country. 

Daimcey^  in  reply,  contended,  that  the  Crown 
was  entitled  to  recover  the  costs  of  this  proceeding 
against  the  defendant,  and  that,  ultra  the  Sheriff's 
poundage.  And  he  i^eferred  the  Court  toa  case,  (of 
the  King  v.  Kirk^J  said  to  have  occurred  in  this 
Court  in  the  year  1809 ;  which  was  a  proceeding 
to  compd  a  collector  of  taxes  to.  make  up  a  de-^ 
ficiency •  He  applied  to  be  discharged  from  liability, 
on  payment,  and  a  rule  was  granted^  On  that  rule 
being  made  absolute,  it  was  referred  to  the  J>&^\xtj 
Remembrancer,  to  ascertain  wh$t  the  Sheriff^  was 
entitled  to  for  extra  costs,  beyond  the  poundage 
leviedi 

4* 

\THou^aN^  CJUff  Baron.  It  does  not  appear, 
i^om  that  case,  by  whom  it  was  to  be  paid.] 

It  is  included. in, tl^  woird  charges,  and. as. the 
object  of  the  Act  was  to  save  the  parish,  it  would 
be  defeated,  uaIcss  all  were  to  be  paid  by  the  de- 
fendant; for  if  .h«  is.iiQt  Jto  pay  all  costs  and  chaiges^ 

'the 
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,    ^^^^'    ,  the  parish  must,  and  there  must  be  a  re-assessment 
The  King    on  that  account. 


Colling* 
aiDG«. 


Thomson,  Chief  Baron.  The  question  of  pound* 
age  is  one  in  which  the  sheriff  is  more  immediately 
interested;  and  we  are  under  some  difficulty  in  that 
respcfct,  because  be  is  not  before  the  Court. 

It  really  seems  to  me,  that  by  this  Act  the  parish 
is  to  be  completely  exonerated  from  all  expenses 
attending  the  recovery  of  the  duties  which  have 
been  received  by  the  collector,  and  that  he  is  bound 
to  pay  them  over  to  the  receiver-general. — [^His 
Lordship  read  the  ^ist  section  of  the  Act.] — 
It  was  urged,  that  to  bring  the  defendant  within, 
this  section,  it  must  have  been,  shown  that,  the  com- 
missioners had  ineffectually  issued  their  warrant,  to 
enforce  the  payment  of  the  money  received  for  duties, 
and  so  detained  by  the  defendant ;  for  that  otherwise 
the  proceeding  by  Extent  was  not  authorized  by  this 
statute.  But  if  that  be  a  condition  necessarily  yre-t 
cedeiit,  it  would  rather  be  a  ground  of.  otgection 
against  the  iisaiing.of  the  Extent;  and  if  so,  tbii 
should  have.beenamotioji  to.set  it.ande  for. the 
irregularity :  but  it  has  not  been  so  made,  and  there^ 
fore  we  must  take  it  that  this. Extent  is  regular^ 
and  then  it  might,  perhaps,  have  been  open  to  the 
defimdant  to  diow,  that  the  money,  would  have  beexk^ 
paid,  if  the  commissioners  had  issued  their  warrant  ( 
but  no  such  thing  has  bem  shown. 

*  The  next  questioB  is,  wheth^  the  payment  of 
tlie  iQOney  by  the  de£Qii4ant  in  this  way,  bef<Nre  the 

venditioni 
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venditioni  exponas  issued,  so  puts  an  end  to  this       1816. 
proceeding,  instituted  in  aid  otihe  parish^  as  to  leave  ^JT"^"^     ' 
them  liable  to  the  payment  of  the  poundage  and  ex-         v. 
^nses ;  for  all  that  Booth  and  Leggatt  have  to    Collwq- 
do  with  it,  is  their  own  bill.     The  writ  was  in- 
dorsed to  levy  poundage,  and  if  that  were  improperly 
indorsed,  it  might  be  a  reason  why  they  should.be 
called  on  to  answer  for  that  to  the  defendant.     But 
it  seems  to  me,  that  the  poundage  was  properly 
levied  in  this  case,  as  well  as  the  other  costs.     The 
solicitors'  bill  has  been  moved  to  be  submitted  to 
taxation ;  it  would  hate  been  handsomei'  if  that  had 
been  previously  required  of  them  out  of  Court,  but 
as  it  is  brought  before  us,  we  must  make  the  order 
absolute,  as  to  that  part  of  it,  and  as  to  refunding 
the  money  received  by  their  agents  in  the  country, 
and  by  the  sheriff  beyond  his  poundage;  and  we 
should  discharge  it  as  to  all  the  rest. 

'  Graham,  Baron.  The  question  arising  on  this 
motion  is,  whether  this  Extent  was  authori2ed  by  the 
Act,  without  its  being  shown  that  the  commissioners 
hid  neglected  to  issue  their  warrant  preriously. 
Now  Were  it  a  que^ttion  aflfecting  the  right  to  issue 
the  Extent,  we  might,  perhaps,  have  expected  it  to 
have  been  shown,  that  the  commissioners  were  ready 
to  have  issued  their  waitant,  and  that  the  solicitors 
fbr  taxes  had  taketi  the  matter  out  of  their  hands. 
The  commissioners  are  not  expected  to  be  lawyers, 
and  nothing  is  more  natural  than  that  in  cases  of 
diflieulty,  they  should  resort  to  the  solicitors  for 
taxes.  But,  however,  no  objection  is  made  to  the 
Extent  itself;  then  the  question  is,  whether  the 
TOL.  III.  V  defendant 


HIDOB. 
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181^  defendant  is  to  pay  the  costs  and  poundage.  What- 
T%e  King  ever  distinctions  may  have  been  nmde,  as  to  the 
*•  meaning  of  the  terms  costs  and  charges,  there  is  no. 
doubt  that  the  latter  word  will  include  the  sh^iffV 
poundage ;  and  to  say  that  poundage  is  not  due» 
where  there  has  been  no  t)endiH(mi  exponas^  ii« 
^3iu:d  in  the  mouth  of  the  defendant. 

As  to  the  sum  taken  by  Woodward  (the  agent 
in  the  country^  Messrs^  Booth  8g  Leggatt  have  got 
rid  of  that,  by  answering — that  it  was  charged  with-^ 
out  their  autluurity.  It  is  certainly  an  ungracioua 
things  thus  to  cdl  (^  solicitors  of  their  respectability 
for  a  taxation  of  their  bill ;  but  they  have  a  right  ta 
dp  so,  perhaps,  and  therefore  w«  must  ord^r  it.  Aa 
to  the  qosts,  that  must  be  reserved  for  further  con* 
sideration,  when  t^e  officer  shall  have  mad^  hia 
report. 

Wood,  Baron.  The  whole  question  depends 
on  the  words  of  the  Act ;  if  the  summary  proceedU 
ing  pointed  out  by  the  statute  had  been  adc^tted, 
there  can  be  no  doubt  that  the  defendant  would  havf) 
been  liaUe  to  have  paid  the  costs  of  the  ulterior 
process.  It  appears  by  the  42d  secticm  of  thiii 
Act,  that  ^^  the  said  respective  commissioners,  or  any 
'*  two  or  BMM^  of  them,  in  their  respective  jurisdic« 
'^  tioDS,  are  hereby  authorised  and  empowered  to 
''  impiscm  the  pers<m,  and  seize,  &c.'' — so  that  die 
commissioners  are  not  obliged  to  ^-oceed  in  the  sum- 
mary manna*  pointed  out,  but  are  merely  authorised 
and  empowered  to  do  so  ;  and  therefore  they  may 
nerdiQ  a  discretion,  whether  they  will  so  proceed 

or 
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or  not.  It  is  in  case  of  their  neglect  to  do  so,  that  .  ^*^^'  , 
the  amount  is  recoverable  as  a  debt  of  record,  which  The  Kisq 
gives  the  power  to  issue  the  Extent.     Now  it  is  ^' 

clear  that  they  have  neglected,  or  at  least  refused  ridgb. 
to  issue  their  warrant,  because  it  has  not  been  done, 
and  therefore  the  Extent  was  properly  issued ;  but 
if  that  were  an  objection  at  all,  it  would  go  to  the 
Extent  itself,  and  then  it  would  have  been  incum- 
bent Mi  the  piuty  making  it,  as  a  ground  for  setting 
aside  the  process,  to  have  shown  by  affidavit,  that 
the  issuii^  their  warraBt  had  not  been  neglected 
or  refused  by  the  comiaissioners.  As  to  the  qnes- 
tioD  of  poundage,  ulthoi^b,  in  gtenetid,  it  cuinot  be 
levied  by  the  Crown  under  an  Extent  for  the  reeo< 
very  of  simple  contract  debts,  yet  this  st^ate  has  t 
99ede  itiki  express  provision  in  the  case  of  collectors 
Hiilaie^  de£iult,  for  levying  the  arrears,  and  all  the 
fMl$  and  charges  attendii^  the  same  ^  and  that 
provision  empowers  the  levying  of  the  ponndtige^ 
The  solicitors'  bill,  therefore,  the  poundage,  and 
ether  expenses,  I  think,  have  been  ^operfy  charged, 
preyed  the  quantum  be  correct,  and  ad  to  that  it 
rtttst  be  referred  to  the  officer. 

RiCHAitB»,  B&roffy  eoneurred. 


u  2  The 


2S8- 
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l8i6. 


The  King  v.  Pearson  and  another. 


day,  Thursdapj 

tetht  tTih,  i 

\9th  December, 

[Sauird^y  THIS  was  a  motion,  on  behalf  of  the  defendants^ 
tsd  November.']  ^q  ^^  ^side  the  wrft  of  scireJocioSf  which  had  beeii. 
titionito  finld    issued  against  them  on  the  ground  of  irregularity. 

debts  executed 
in  vacation  be 
returnable  in 
the  following 
Term,  and  a 
writ  ofjciri 
facias  hc'mutd 
thereon,  tested 


On  an  Extent  issued  by  the  Board  of  Taxes, 
tested  2d  July  last^  and  returnable  on  the  first  day 
of  the  present  Term,  against  Bruce  and  Co.  bankers* 
in  London  i^^^oke  and  Co.  bankers  in  Sunderland^ 
as  of  the  Term  were  found  to  be  largely  indebted  to  them,  and 
the^^^on,    local  bills,  to  a  considen^le  amount,  in  the  hands 
the  Court  will  ^f  Cooke  and  Co.  were  seized  among  their  other 
effects,  under  that  Extent,  on  the  4th  of  July.  On 
that  inquififttion,  writs  of  scire  facias  were  issued 
againsidie  persons  indebted  to  them  on  those  bills» 
nor  will  they   among  whom  were  the  present  defendants. 

allow  it  to  be 


set  it  aside  for 
the  repug. 
nancy  which 
must  appear 
on  the  face  of 
the  record : 


The  writ*,  in  this  instance,  was  tested  on  the 
3d  oiJubf  last,  (in  Trim^Tenn)  and  the  Sheriff's 

warrant 


aided  by  in- 
serting the 
true  dates  hy 
means  of  a 
memorandum 
on  the  record. 

Where  a  writ  of  scin  facias  is  moved  to  be  set  uide»  as  having  been  tmgnlarf^ 
issued^  (not  as  having  been  irregularly  >^rv/i()  the  motion  may  be  made,  after 
appearance. 

The  Crown  has  not  an  election  to  proceed  against  its  debtor  either  by  Extent 
or  scirifaciaj,  where  the  debtor  is  not  insolvent. 

Scifi facias  may  issue  in  vacationt  bvl  only  where  the  debt  which  it  seeks,  to 
recover  is  actually  dae  before  the  end  of  the  preceding  Terror  or  it  must  he  tested 
w  of  the  next  subsequent  Term. 

^  The  writ  reciting  the  iDquisition  taken  on  the  2d  Ji^/y,  on 
which  Bruce  and  Co.  were  found  indebted  to  the  CrQwn  fqr 
money  had  and  received  by  them  firom  the  Receiver  General 
of  taxes  for  the  county  of  Southampton  \  and  another  inquisi- 
tion taken  the  14th  September ^  whereby  the  present  defen- 

dantii 
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•warrant  thereon  was  dated  24th September  following.  .     ^^]^'    , 
It  appeared,  therefore,  on  the  face  of  the  proceed-    The  King 
ings,  that  the  scire  facias  was  issued  before  the    p   ^' 
return   of  the  writ   of  Extent,  on   which  it  was  aod  another 
founded ;  and  it  was  objected,    that  that  was  a 
repugnancy  manifest  on  the  record  which  vitiated 
Ahe  whole  proceeding,  and  was  incurable.      For 
until  the  return  of  the  writ  of  Extent,  there  was 
nothing  on  which  the  scire  facias  could  have  been 
founded,  as  it  was  that  alone  which  could  give  the 
"Crown  a  riglit  to  proceed  gainst  these  defendants. 

^dantf  were  found  indebted  to  Bruce  and  Co.  in  the  sum  for 
which  the  scire  Jadas  issued,  as  the  drawers  of  a  promissory 
note,  dated  lath  March  1816,  payable  on  the  15th  Jufy; 
which  said  debt  and  promissory  note  the  sheriff,  on  the  day  of 
'taking  the  said  inquisition,  had  seized  into  the  hands  of  the 
Crown,  (referring  to  the  writ  of  extent  and  inquisition,)— re- 
.quired  the  bishop  o£  Durham  to  command  the  sheriff  to  give 
jootice  to  the  defendants  to  af^iear  on  the  6th  November  nexty 
to  show,  &0.— Tested  3d  July. 

Sheriff's  Warrant  thereon. 

^*  (t.  s.)  WiUiam  Hutchinson^  esquire,  sheriff  t)f  DtirAam, 
to  John  Knaggs  aod  John  WatHnsy  my  bailiffii,  greeting :  By 
tirtue  of  his  present  Majesty's  writ,  to  me  directed  and  deli- 
vered, I  command  you  and  each  of  you,  that  you  shaH  and  do 
Ibrdiwith  summon  Joseph  Pearson  and  T.  PanMy  pf  Sunder- 
landf  that  they  be  and  appear  before  the  Barons  of  his  said 
Majesty's  Exchequer  at  Westminster,  on  the  6th  day  of  No- 
vember  next,  to  show  cause  why  his  said  Majesty  should  not 
have  execution  against  them  for  the  sum  of  fifty-seven  pounds 
six  shillings  and  one  penny,  which  it  is  found  they  are  indebted 
to  Patrick  Craiaford  Bruce^  George  Simson,  Thomas  Freen, 
and  Harrif  Mackenzie,  debtors  to  his  said  Majesty;  and  have 
you  there  then  this  precept.  Given  at  Durham,  under  the 
iseal  of  my  offLce,  .this  24tb  day  of  September,  in  the  year  of 
our  Lord  1816." 

u3  The 
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1816.       •pjjg  scire  facias  bears  date  as  of  Trinily  TenOt 
The  King    y^^  jj.  j-^gj^gg  ^j^g  fg^  ^f  ^^  inquisition  not  found 
Peabson    till  September  following,  which  is,  in  itself,  an  ab- 
and  another,  gup^ity.   and  might  work  an  injustice,  by  depriving 
the  party  sued  of  the  time  which  he  would  other- 
wise have,  if  the  writ  was  not  issued  till  it  regu- 
larly might, — till  after  the  return  of  the  proceeding 
on  which  it  was  founded. 

[On  the  part  of  the  Crown  it  was  objected,  pre- 
liminarily, that  this  application  to  set  aside  the 
process  for  irregularity,  came  too  late,  as  the  de« 
fondants  had  appeared  to  the  writ,  and  were  there- 
fore precluded  from  objecting  to  it  on  that  ground. 

To  that  it  was  answered,  that  the  appearance 
which  had  been  entered,  if  what  had  been  dime 
€ould  be  called  an  appearance,  was  preyious  to  the 
writ  itself  being  put  on  the  record,  for  the  writ  had 
not  yet  been  returned ; — that  what  had  been  done 
was  necessary,  in  order  to  obtain  a  copy  of  the 
writ,  which  the  defendants  could  not  have  had 
without ;  for  they  had  been  served  only  with  the 
Sheriff's  summons^  on  the  process  which  came  to  his 
hflids,  without  having  which  the  repugnaney  could 
not  have  been  discovered,  or  the  objection  made*. 

Hie  Court  held  the  defendants  not  precluded 
by  having  appeared : — 

Thomson,  Chief  Barbn^  observing, — that  this 
was  not  the  case  of  an  objection  taken  to  the  iixe- 
gular  servke  of  a  regular  writ,  but  arising  out  of 

See  the  Summons,  ante  note,  289. 

.  the 


and  anothec 
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the  service  <i£  a  writ  which  was  itself  alleged  to 

be  irregularly  sued  out.]  The  King 

V. 

Daimccy^  Nolan^  and  Parke^  now  showed  cause.  „5^^*^^k-* 
They  submitted, — ^that  the  present  oljecticmi  if 
tenable,  was  merely  an  objection  to  the  form,  not 
to  the  substance  of  the  proceeding  ; — that  it  was 
the  usual  course  of  practice  to  teste  the  scire  facias 
as  of  the  last  day  of  the  preceding  Term,  when 
issued  in  vacation ; — ^that  that  was  a  fiction  certainly, 
but  as  it  did  not  operate,  in  effect,  to  deprive  the 
defendant  of  any  time  which  he  would  otherwise 
have  had,  but,  on  the  contrary,  would  give  him 
earlier  notice  of  the  debt  having  been  found,  and 
the  process  issued,  whereby  he  would  acquire  more 
time  to  prepare  for  his  defence  (for  it  could  not  be 
proceeded  on  till  the  next  term) ; — ^there  was,  there- 
fore no  substantial  reason  why  the  writ  should  be 
4iet  aside  on  that  ground. 

If,  on  the  other  hand,  the  Court  should  be  of 
opinion  that  the  teste  might,  in  any  respect,  pre- 
judice the  defendant,  the  remedy^  they  sdbmittedt 
was  obvious  and  easy ;  for  a  memqnmdum  might 
be  entered  on  the  record,  correcting  the  apparent 
inconsistency,  by  giving  the  true  day  on  which  the 
debt  had  been  found,  and  the  writ  actually  issued. 

There  is  no  doubt  of  the  right  to  issue  an 
Extent  in  vacation,  under  the  same  circumstances ; 
and  if  so,  why  not  the  writ  of  scire  Jacias^  whieh  is 
merely  a  summons  ? 

u  4  ^Thomson, 
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.    ^^^^-    ,       {Thomson,  Chi^  Baron.     In  the  case  of  an 

The  KixG    Extent,  an  affidavit  of  the  insolvency  of  the  debtw 

^'         is  made ;  but  if  that  cannot  be  done,  the  scire 

md. another.  J^i^  is  the  only  course.     The  Crown  has  not  an 

flection,  esu^pt  in  cases  of  insolvency.] 

The  present  writ  would  be  enrolled  as  of  Mi- 
chaelmas Term  ;  and  so  far  it  would  be  substantially 
correct,  for  the  inquisition  would  then  be  regularly 
returned.  But  the  teste  is  not  of  the  essence  of  the 
writ ;  and  it  is  never  considered  necessary,  in  this 
Court,  to  wait  for  the  return  of  the  inquisition  be- 
fore the  writ  is  issued.  If  it  were,  the  Crown 
might  often  lose  a  term,  and  it  would  operate  to 
delay  the  recovery  of  the  Crown's  debts.  By 
a  calculation  of  the  diflPerence  which  it  would 
make  in  point  of  time,  in  case  of  the  writ  being 
sued  out  in  Hilary  vacation,  it  was  shown  that 
there  might  be  a  delay  of  half  a  year  caused  to  the 
Crown.) 

As  to  the  first  point,  of  the  Crown's  right  to  sue 
out  process  in  vacation,  before  the  return  of  the 
inquisition,  the  Counsel  for  the  Crown  cited  the 
case  of  the  King  agaiiist  the  estate  of  Curtis  (a)^ 
where  a  diem  clausit  extremum  had  been  issued  on 
the  i^\kFebruaryy  on  an  inquisition  taken  on  the 
23d  of  the  same  month. 

That  the  teste  of  the  writ  was  not  held  to  be 
conclusive,  they  cited  the  case  of  the  Marquis  of 
Tweedale  (b),  where  a  writ,  dated  thie  isth  Junep 

(Qj  Parker,  95.  (bj  i  Anstn  143. 

certifying 
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eertiiyiiig  a  fact  of  the  I4tli,  which  was  therefore  con-       1816. 
tended  to  be  a  mere  nullity,  waa  held  to  be  sufficient,    xhe  Kino 
and  was  supported  notwithstanding  the  repugnancy.         v. 
In  that  case  it  was  said  by  Eyre,  Chief  Baron,  JJ^Xr. 
in  delivering  the  opinion  of  the  Judges : — *^  In 
^*  all  cases  the  teste  is  not  of  the  essence  of  the 
"  instrument ;  dates  originally  were  not  necessary; 
^'  they  are  not  necessary  to  deeds  :  even  in  writs, 
**  Courts  of  Law,  though  they  require  that  they 
'^should  have  a   teste,   do    not   require   that  it 
**  should  be  of  the  real  date ;  and  the  technical 
**  testes  of  writs  are  often  false,  in  fact."  p.  155. 
And  further,  as  to  the  imputed  repugnancy,  they 
<;ited  the  Attorney  General  v.  Bagg  (cj,  which 
was  .thus  : — Sir  James  Bagg  died  in  Aug.  14  Car. 
and  a  diem  clausit  estremum  issued,  bearing  date 
the  last  day  of  the  preceding  Trinity  Term,  to 
inquire   what  lands  he  had  when  he  became  in- 
debted to  the  King ;  and  the  Court  were  of  opinion 
that  the  Extent  was  well  executed, — notwithstanding 
the  writ  bore  teste  before  Sir  James^%  death,-^and 
that  it  was  a  good  warrant  to  make  inquiry  after 
his  death,  and  according  to  the  common  course  of 
jsuch  writs,  which  never  bear  teste  in  vacation,  but 
fipom  Term  to  Term. 

In  the  case  of  Cross  v.  Smith  (d),  it  was  held, 
that  a  certiorari  well  removed  a  plaint  levied  after 
jbhe  teste  of  the  writ. 

In  support  of  the  other  proposition^ — ^that  liie 

{cj  Hardr,  196.        fdj  2  Baym.  838.  &  Sslk.  148.  S.  C. 

teste 
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1816.  fert^ofthewrit  did  not  conclnde  the  defendant 
The  King  from  averring  any  thing  inconsistent  with  the  truth 
p  ^'  of  ity — the  case  oi  Johnson  v.  Smith  (ej,  was  cited ; 
and  aaoiher.  where  an  averment  of  the  true  time,  of  the  writ  of 
latitat  having  been  issued,  was  admitted,  (notwith- 
standing the  fictitious  date  of  the  teste^  for  the 
purpose  of  letting  in  a  plea  of  the  statute  of  limi- 
tations. And,  finally,  they  submitted  that  the 
olirjection,  if  tenable,  might  be  cured  by  amending 
the  record,  by  indorsing  amemorandum  of  the 
true  day  on  which  the  writ  issued.  That  was 
shown  to  have  been  done  in  the  case  of  Dods- 
tvorth  V.  Bowen  (f)^  although  there  was  there  an 
equal  incongruity  on  the  face  of  the  record, — the 
bill  (filed  against  an  attorney,  as  acceptor  of  a  bill 
of  exchange)  appearing  to  have  been  filed  in 
.  Michaelmas  Term,  whereas  the  cause  of  action  did 
not  accrue  till  the  13th  oi  December  following. 

They  further  submitted,  that  this  was  too  im- 
portant a  question  tf^  decide,  on  a  motion  of  this 
sort,  and  that  the  defendants  should  have  demurred. 

RiCHARDson,  in  support  of  the  rule,  uiged, — that 
there  was  no  precedent  to  be  found  in  the  practice 
of  the  Court,  for  permitting  so  manifest  a  repug- 
nancy and  absurdity  to  appear. on  the  face  of  the 
record.     For  as  to  the  instance  of  the  writ  of  diem 

(t)  Bud*  959»— where  all  the  older  cases  on  the  poiat  aie 
brought  tegecfacr. 

C/:;5T-Rep.325. 

clausit 


SITTINOS  AFTEB  MICHAELMAS  TERM,  57  GEO.  III.  QQQ 

lausit  extremum  that  does  not  state  the  day  wlien  ,     ^^^^' 
the  party  died*. — That  in  Bag^%  ease  there  must    xh^  Kino 
be  scHiie  mistake  in  the  report,  as  the  question  of         v. 
the  regularity  of  the  writ,  was  not  then,  in  fact,  be-  ^^  another. 
fore  the  Court ;  for  that  case  came  before  them  on 
a  bill,  filed  by  the  Attorney  General  against  the 
heir  of  Sir  James  Baggy  to  avdd  a  conveyance 
whereby  the  heir  claimed  the  estate ;    and  (he  ob- 
served) that  the  Court  of  Exchequer  also  seemed  to 
be  mistaken,  in  considering  writs  of  diem  clausit 
extremum  as  always  necessarily  bearing  teste  in 
Term,  for,  in  the  Registrum  Brevium^  that  writ 
is  classed  under  the  bead  of  Brevia  originaUat 
and  all  original  writs  may  be  tested  at  any  time. — 
That  tins   case  was  distinguishable   from  that   of 
Bagg's^  inHardresSy  because  there  there  was  no  re- 
pugnancy apparent  on  the  record,  nor  is  there  in 
eases  i^  certiorari^  which  is  said  to  remove  a  plaint 

*  The  form  of  the  writ,  as  taken  from  the  Registrum 
Brmfiumy  page  api,  ii, — **  Rexeacaetori  luoin  com'  Bborum 
•alutem.  Quia  I  qui  de  nobia  tenuit  in  ci^te  diem  clatitf  t 
extremum  ut  accepimua ;  tibi  prscipimua  quod  omnia  terras 
Si  tenementa,  de  quibus  idem  I.  fuit  seisitus  in  dominico  suo 
ut  de  feodo  in  balliva,  tua  die  quo  obiit,  sine  dilatione  cqnas 
in  manum  nostram,  k  ea  salvo  custodiri  ftctas  donee  aliud 
tade  prseceperimua.  £t  per  sacramentum  proborum  &  lega- 
Uum  bominum  de  eadem  balliva  tua,  per  quos  rei  Veritas 
melius  sciri  poterit,  diligenter  inquiras,  quantum  terrarum  & 
tenementorum  prsdictus  I.  tenuit  de  nobis  in  capite,  tarn  in 
dominico  quam  in  servftio  in  dicta  balliva  tua  dicto  die  quo 
ebiit,  k  quantum  da  aliia,  St  per  quod  servitiom,  St  quantum 
limp  St  tenementa  ilia  valeaat  per  annum  in  onnibtts  exiti- 
bus,  Sc  quo  die  idem  I.  obiit,  &  quis  propinquior  heres  ejus 
sit,  Sc  cujus  setatis.  £t  inquisitionem  iade  distincte  &  aperte 
factam  nobis  in  cancellariam  nostram  sub  sigillo  tuo  &  sigillis 
eorum  per  quos  facta  fuerit  sine  dilatione  uittas  &  hoc  breve. 
T.  *c. 

levied 


CASES  m  THE  EXCHEQUER, 

levied  after  its  teste j  because  it  removes  all  things 
ThekiNG  ^^^^  ^^  Court  between  the  teste  and  return.— That 
'^'  the  case  of  the  Marquis  of  Tweedale^  in  An^ 
and  another,  struther,  was  in  favour  of  his  argument,  because  the 
judgment  there  proceeded  on  the  ground  of  the 
teste  not  being  essential  in  that  particular  writ,  and 
the  repugnancy  might  be  reconciled  by  the  usage  of 
the  Court;  and  the  Court  said,  in  the  way  of 
distinction,  ^'  This  is  not  a  writ  in  2l  judicial  pro- 
ceeding." Whereas  here,  the  writ  is  in  a  judicial 
proceeding,  and  would  be  a  nullity  without  the 
teste :  and  there  is  no  such  usage  in  this  Court 
with  respect  to  such  a  writ. — That  the  case  of 
Dodsworth  v.  Bowen,  where  the  Court  had 
allowed  a  special  memorandum  to  be  put  on  the 
record,  was  also  distinguishable  from  the  present, 
because  that  was  permitted  solely  for  the  purpose 
of  saving  the  statute  of  limitations,  and  on  that 
ground ; — and  that  notwithstanding  that  case,  the 
Court  of  Common  Pleas  had  subsequently  refused 
to  sanction  the  filing  a  bill  against  the  Warden  of 
the  Fleet  in  vacation,  in  the  case  of  Crook  v. 
EyIesCg) ;  and  the  same  distinction  ^plies  to  the 
case  of  Jo Awon  V.  Smth. 

[To  a  question  put  by  the  Lord  Chief  Baron^  it 
was  said  to  be  the  practice,  in  case  of  the  Crown 
debtor  becoming  insolvent,  paiding  the  proceeding 
by  sdrefacias^  to  abandon  the  suit»  and  fesort  to 
an  Extent]  \ 

Dduncey  replied. 

(g)  a  Marsh,  49.    6  Taunt.  847. 

Thomson 
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Thomson,  Chief  Baron.     There  can  be.  no  .     ^^'  . 
doubt  that,  as  the  record  at  present  stands,  there  is    The  Kino 
a  manifest  incongruity  on  the  face  of  the  proceed-         ^ 
ings  to  which  the  record  is  to  give  effect.     The  gQd  another, 
writ  of  scire  facias  calls  on  the  debtors  of  the  origi- 
nal defendants,  to  show  why  execution  should  not 
issue  against  them  for  the  debt.     It  proceeds. on 
the  ground  of  the  inquisition  having  found  the 
debt,  by  which  it  made  a  debt  of  record.     That  in- 
quisition issued  in  vacation,  and  this  scire  facias. i&' 
made  also  to  issue  in  vacation,  returnable  in  MicAoeA- 
mas  Term,  and  tested  in  Trinity.     So  that  on  the 
face  of  the  proceedings,  the  writ  appears  to  have 
issued  before  the  demand  arose  on  which  the  defend- 
ants were  so  sued ;  that  is,  therefore,  an  objection  to 
the  process,  because  it  ought  not  to  have  been  issued, 
fin*  it  could  not  then  be  supported,  in  point  of  feet. 

It  is  then  su^ested,  that  an  amendment,  may  be 
made  by  a  memorandum  on  the  record,  inserting 
the  true  day.  But  there  is  no.  instance  to  be  found 
in  practice,  of  that  having  ever  been  done  in  this 
Court.  There  have  been  instances,  it  seems^  of  such 
a  practice  in  the  other  Courts,  but  those  cases  all 
receive  this  short  answer — ^that  it  was  permitted 
merely  to  pevent  the  loss  of  the  debt,  by  the  lapse 
of  the  time  fixed  for  its  recovery  by  the  statute  of 
iiftiitations^  and  therefore  a  special '  memorandum 
imd  n«icessary  and  allowed :  but  that  is  not  so  here. 
There  is  no  doubt  that  writs  of  scire  facias  may  be 
^sued  in  vacation,  but  the  debt  which  it  seeks  to 
recover  must  be  due  (of  record)  before  the  tester 
and,  in  the  present  instance,  if  the  Crown  Jiad  waited 

tUl 
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^^^^'    ,  till  the  return  of  the  inquisition,  it  would  have  been 

The  Kino  quite  regular :  but  no  instance  occurs  of  a  writ  of 

^*  scire  faciaSj  founded  on  an  inquisition,  being  tested 

uA  MMOer.  before  the  return  of  the  inqoiaition. 

The  question^  1iiere£9re,  seems  to  lie  in  a  very 
narrow  compass ;  and  it  appeatrs  to  me,  that  this 
proceeding,  as  it  stands,  cannot  be  supported  ;  nor 
do  I  see  that  any  necessity  exists  here  for  altering 
the  due  course  and  practice  «f  the  Comt,  as  has 
l)een  proposed  ;  and  it  m  material,  that  the  practice 
should  be  always  correct  and  uniform. 

Geaham,  Baron.  I  d^  not  consider  the  ques- 
tion of  so  great  importanee  to  the  Crown,  as  haa 
been  suggested*  Hie  main  point  is,  whether  we 
are  calldl  osi,  under  the  eii>cumstsnoes  of  this  case, 
to  correct  the  apparent  repugnancy  of  this  record, 
aflectiJDig  the  right  of  the  party  adled  on  l^  the 
writ  to  answer,  which  can  only  be  done  by  a  spedid 
nemoraadttm*  Now,  I  do  not  think  that  this  a  caae 
of  such  moment  as  to  authorize  us,  by  soddng,  to 
establish  a  new  practice  ;  and  that  want  of  import* 
aiK^e,  is  most  probably  tihe  reason  why  there  ia  no 
piwedent  to  be  Ibund  £Nr  it.  Wime  the  Omwi^'s 
debt  is  m  danger,  and  thaik  eao  be  shown  by  aflk 
dai^t,  an  Extent  may  be  issued;  and  m  easm  where 
the  party  is  in  sdvent  ciretmsstances,  diere  ean*  be 
IMT  flicfa  emergMey.  And  the  whole  the  C^own 
would  gain  in  expediting  its  snkr  would  he  iir 
general  but  a  lew  days,  except  at  eaeperiod  of  the 
year*  whm,  it  is  said,  (which  h  the  reeolt  of  »  «ioe 
cakdblami)  that  a  deky  of  a  tenn  leauld  be  the 

consequence. 
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Gonsequenee.     In  Ae  poreaent  eaae,  the  sck^ejbcias  ,    ^^'^* 
being  sued  out  in  vacation,  does  not  give  the  Cnmat    The  Ki^o 
but  very  little  more  advantage  than  if  they  had         ^ 
waited  the  6th  of  N&vember^  when  it  would  have  and  mfAm. 
been  quite  regular.    Hie  ol^ct  of  the  measiue^ 
therefore,  is  not  of  sufficient  importance  to  warouA 
our  introducing  such  new  practice. 

Wood,  Baron.  This  is  not  a  case  in  which 
we  ought  to  depart  from  the  ancient  practice  of  the 
Court,  which  has  always  been,  never  to  issue  a 
scire  facias  till  after  the  return  of  the  inquisition  ; 
and  that  practice  is  founded  in  good  reason,  for  the 
debt  is  not  of  record  till  then,  and  it  is  therefore 
consistent,  both  with  the  rule  of  law  and  the  facta 
recited  in  the  scire  facias.  This  inquisition  was 
not  returnable  till  Michaelmas  Term;  and  to 
issue  the  writ  before  that  time  was  irregular,  for 
there  was  nothing  to  authorize  it.  The  extraordi- 
naiy  prerogative  process  of  Extent  masj  certnnly 
be  issued  on  the  actual  return  of  the  inquuntion, 
bttt  them  enly  on  an  affidavit  of  the  insolvency  of 
the  Crown  debtor,  and  the  debt  being  therefore 
in  ditt^er.  Te  allow  that  to  be  done  whiefa  is 
proposed  to  be  done,  putting  the  true  day  on  the 
record  by  speeiri  memorandum,  might  cure  the 
defeet,  a&d  thereby  the  Crown  might  be  in  some 
inatances  ei^edited^  c^isinly;  but  that  is  not  a 
prineiple  of  right  which  should  induce  us  to  per« 
mib  it.-«— This  is  an  attempt  to  put  theprocee£ngby 
scire  facias  on  die  same  footing  vrith  Extents,  with- 
out l^ere  beii^  the  same  necessity ;  for  if  there 
were^  they  migiit  have  had  an  Extent.    I  am 

not 
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,    ^^^^'    .  not  for  su£Periiig  any  absurdity  to  appear  on  tb^ 
The  Kino    record. 

Re  ARSON 

toad  another.  RicHARDs,  Boron.  There  k  certiainly  an*  in-^ 
congruity  aj^Murent  on  this  record;  and  that  is 
sought  to  be  cured  by  a  special  meinorandum.  That 
would  be  an  anomaly ;  and  in  the  absence  of  pre^' 
cedents,  I  see  no  reason,  in  the  present  instance,  for 
introducing  a  new  practice:  and  therefore,  I  entirely 
concur  in  what  has  been  ali^ady  i^iid. 

Rule  absolute*. 


t8i& 


Fridmft 
tOih  December, 


BowTER  and  another  v.  BRiOHr. 

This  Court  '  DAUNCEY,  and  Wilbraham,  moved  that  the 

will  not  (on  defendant  should  pay  into  Court,  within  ten  days, 

cific  perform-  the  sum  of  i,ooo/.  (the  amount  of  a  deposit,  stipu- 

ance)  mike  j^^^^  j,y  the  agreement  for  the  purchase  of  an  estate 

an  intenocu-  ^  ^^  *■  ,     . 

tory  order  to  by  the  defendant,  of  which  the  plainiiffi  were  trustee^ 
tbe%didity  of  under  a  settlement,  for  the  specific  performance  of 
'^^"d  b "  h^'  ^^^'^  *^^y  ^^  ^^^  *^^"'  ^^  ^  ^'^  ^^^  ^  ^  P*^^ 

answer,  and  by  him  into  the  hands  of  certain  bankers  at  Xuii^ 
fftothl  fow,)  together  with  135/.  for  interest  thereon,  to  be 
Deputy  Re-     i^ij  Q^t  by  the  Deputy  Remembrancer  in  his  name» 

membrancer,     .  ...  '^^-.  ^,  ,  .     , 

until  the cauie  m  trust  m  this  cause,  subject  to  further  order..  Ana 

ahSrinJ,^**"   /Aar  itmght  be  referred  to  the  Deputy  Remem^ 

without  con-    hroncer^  to  inquire  and  report  to  the  Court  whether 

the  plaintiffs  could  make  to  the  defendant  a  gop4 

title 
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title  to  the  premises  contracted  to  be  sold  ly  them  ^     1816^ 
to  him.  BowYER 

Otven  opposed  it. — He  submitted,  that  the  depo-  v. 

sit  ought  to  be  required  to  be  paid  into  the  hands  Bright. 
of  the  bankers,  to  whom  it  was  stipulated  to  be  paid 
by  the  agreement,  which  the  defendant  had  no 
objection  to,  provided  it  were  made  productive. 
But  the  main  point  was,  whether  it  should  be 
referred  to  the  Deputy  Remembrancer  to  report 
the  title;  and  that,  he  contended^  could  not  be  done 
on  an  interlocutory  order,  before  the  cause  had 
come  to  a  hearing. — He  admitted,  that  by  modem 
cases  a  practice  had  been  introduced  in  the  Court 
of  Chancery  of  so  referring  it ;  but  that  it  was  done 
there  only  under  very  special  circumstances,  and 
where  it  was  merely  matter  of  law  and  there  was  no 
other  question :  and  that  siich  a  prac^tice  had  not  yet 
obtained  in  this  Court.  He  cited  the  case  of  Rose 
V.  Calland  (ajj  where  the  then  Lord  Chancellor 
refused  to  send  the  case  to  the  Master,  because,  he 
said,  he  would  not  decree  the  defendant  to  enter 
into  a  law  suit  \  and  that  would  .be  the  case  here, 
for  the  title  would  depend  oh  m^rtfti  .questions  of 
fact,  which  could  otily  be  ascertaimecl  in  the  regular  * 
way.  One  of  these  was,  that  a  third  person  dis*  , 
puted  the  pls^intiff's  right  to  the  use  of  certain  ' 
water  which  passed  through  his  land§,  without  which 
the  property  would  be  of  but  little  value ;.  and  that 
fact  would  be  proved  en  the  hearing. 

.  On  the  other  side  it  was  pressed,  that  the  course 
proposed  would  save  the  expense  and  delay  of  a 

(aX  5  yes.  188. 
VOL.  III.  X  commission, 


Bright. 
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^^^^'    ,  QQmmiaaQn,  and  could  not  be  reasonably  objected 

BowTSR     to;  but 
and  another 

J^^jM'T  '^^  Court  said,  that  whatever  might  be  the  prac- 
tice elsewhere,  it  was  contrary  to  that  which  pre- 
vailed in  this  Court  to  make  an  interlocutory  order 
for  a  reference  of  a  title,  (which  was  denied  to  be 
good  by  the  answer,)  to  the  Deputy  Remembrancer, 
until  the  cause  was  brought  to  a  hearing,  unless  by 
consent.  The  first  part  of  the  order  they  granted, 
but  refused  the  rest ;  desiring  that  the  motion  might 
be  entered  as  opposed. 


1816. 


Monday,         Thc  ATTORNEY  Geneeal  V.  Case  and  others. 

SSa  December. 

Thcowncrsof  XHE  question  in  this  case  arose  out  of  the  trial 

a  merchant  /.        •   r  x*        •     xi.         -l  r  i.-  ^i. 

vcswl  running  of  qn  mformation  m  thfl  nature  nf  pin  {ir;pnn  on  the 

damaring  a  c^sg  filed  agauQSt  the  defendants,  who  were  owners 

King's  ship  oln;he  ship  Columbus,  for  damagping  King^s  ships; 

Jien^M  ^  which  stated, — *  That  his  Majesty,  before  and  until^ 

Sc  pM^wns^cJn  ^*  ^^  lawfully  possesscd  of  two  ships  or  vessels, 

board,— held  (and  their  tackle,  &cO  dalled  the  Bittern  and  the 

iKfonnation  Pfincess,  which  Said  ships  or  vessels,  before  and 

in^thenalnrc  ^^'^  ^^  **  *^^  *™®  ^^  couuuitting  the  grievance 

of  an  action 

on  the  case;  although  she  had  on  board,  at  the  time  of  the  accident,  a  pilot  duly 
licensed  t  because  the  Li^irpooi  local  Pilot  Act  is  not  of  itself  (or  by  reference 
to  the  5 2d  Ge$.  III.  ch.  3^.}  impeiatiye,  compulsory  or  pftial  on  the  captain  to 
take  a  pilot  on  board  whilst  lyins;  at  anchor,  but  merely  subjects  him  to  the 
payment  of  the  pilot's  regulated  allowance  on  refusal. 

The  90th  sec.  of  the  5  2d  Geo.  III.  ch.  39,  (which  is  commonly,  but  improperly, 
called  tne  General  Pilot  Act,)  discharging  masters  and  owners  of  vessels  having 
pilots  on  board,  from  responsibility  for  damage  occasioned  by  the  neglect  of 
the  pilot;— held  not  to  apply  to  vessels  having  on  board  pilots  appointed  lor  other 
places  th^n  those  exprea^  named  in  the  preamble  or  provisions  01  thsit  act. 

Where  that  act  does  apply,  tht  Crown  is  equally  bound  with  the  subjecty 
although  not  named* 

thereinafter 
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thereinaiWr  nqxt  mentioned,  were  respectiyely  lying  ^ ^i£| 

«id  being  in  the  river  Mersey^  to  wit,  at,  &c. ; —  Attorney 
that  the  defendants  were  the  owners  of  a  certain  General 
other  ship  or  vessel  called  the  Columbus,  also  in  the  ca'se 
sdd  river  Mersey ,  which  was  then  and  from  thence,  ^^  othert. 
until  and  at  the  time  of  committing  the  grievance 
thereinafter  next  mentioned,  under  the  care,  govern- 
ment, direction,  and  management  of  certain  servants 
of  the  defendants,  to  wit,  at  JVestminstery  &c. ; — 
that  the  defendants  thentofbre,  and  whilst  their  said 
ship  was  so  under  the  care,  &c.  of  their  said  ser- 
vants, to  wit,  on  the  8th  day  of  November  (1812,) 
by  their  said  servants  so  incautiously,  careles3ly, 
negligently,  inattentively,  and  unskilfiilly  managed, 
conducted,  and  governed  their  said  ship,  and  took 
so  little  and  such  bad  care  in  the  managing,  con- 
ducting, and  governing  thereof,  that  the  said  ship 
of  the  defendants  then  and  there,  by  and  through 
the  mere  carelessness,  negligence,  inattention,  and 
unskilfulness  of  the  said  servants  of  defendants,  and 
for  want  of  due  and  proper  care  in  that  behalf,  drift- 
ed with  the  tide,  and  then  and  there  with  great 
force  and  violence  ran  foul  of  and  struck  upon  and 
against  the  said  ship  or  vessel  of  his  Majesty  called 
the  Bittern^  and  thereby  then  and  there  caused  and 
forced  the  anchors  of  the  said  ship  or  vessel  of  his 
M^sty,  called  the  Bittern^  and  by  and  with  which 
she  was  then  and  there  lying  at  anchor  and  moored, 
to  drag,  and  thereby  then  and  there  caused  the  said 
ship  or  vessel  of  his  Majesty,  called  the  Bittern^ 
also  to  drift  with  the  tide;  and  the  said  ship  or  ves- 
sel called  the  Bittemj  and  the  ship  or  vessel  called 
the  Columbus,  did  thereby  then  and  there  drift  to- 
gether, with  the  tid#)  and  did  thereby  then  and' 
^^  X  2  there, 
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^^^^'    ,  there,  with  great  force  and  violence,  run  togethei* 
Attorkbt  foul  of,  and  strike  upon  and  against  the  said  other 
General    g|^p  ^  vessel  of  his  Majesty  called  the  Princess ; 
Case       by  means  of  all  which  premises  the  said  ships  or 
and  others,  vessels  of  his  Majesty  called  the  Bittern  and  Prifi" 
cess,  and  the  tackle,  &c.  were  then  and  there  re- 
spectively greatly  broken,  split,  fractured,  damaged, 
.spoiled  and  destroyed,  and  his  Majesty  was  forced 
and  obliged  to  lay  out  and  spend,  and  did  actually 
lay  out  and  expend,  a  large  sum  of  money,  to  wit, 
.the  sum  of  500/.  of  like  lawful  money,  in  and  about 
the  repairing,  amending,  and  replacing  the  same, 
to.  wit,  at  Westminster^  Sec.* 

There  were  three  other  nearly  similar  counts* 

The  defendants  pleaded,  that  the  said  ships  with, 
&c.  wete  bot  greatly  broken,  &c.  and  of  this,  &c. 

The  cause  was  tried  at  the  sittings  after  Trinity 
Term  1814,  before  the  Lord  Chief  Baron,  when  a 
verdict  was  found  for  the  Crown,  (damages  206/. ;) 
with  liberty  for  the  defendants  to  move  to  enter  a 
verdict  for  them,  on  the  question  as  to  the  liability 
of  the  owners  to  answer  for  damage  done  by  their 
ship  whilst  they  had  a  pilot  on  board. 

Scarlett  having  obtained  the  rule  to  show  cause, 
on  the  ground,-^that  as  the  defendants  were 
compellable  to  take  a  pilot  on  board  by  virtue  of 
two  several  acts  of  parliament  (the  37th  Geo.  III. 
ch.  78,  '*  for  the  better  regulation  and  encourage- 
"  ment  of  pilots  for  the  conducting  of  ships  and 
"  vessels  into  and  out  of  the  port  of  Liverpool.'* 
and  the  52d  Geo.  III.  ch»  39,  (the  general  pilot 

act) 
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act)  "  for  the  more  effectual  regulation  of  pilots^        ^^i^* 

"  and  of  the  pilotage  of  ships  and  vessels  on  the   Attornby 

"  coast  ofEnglandf^^^  the  owners  were  thereby  dis-    Gen^rait 

charged  from  personal  responsibility  for  any  damage       casb 

occasioned  by  their  vessel  while  under  the  control  of  ^^  others, 

such  pilot;  the  30th  sect,  of  the  latter  statute  having 

expressly  enacted,  '*  that  no  owner  or  master  of 

"  any  ship  or  vessel  shall  be  answerable  for  any  loss 

"  or  damage,  nor  shall  any  owner  or  owners  of  any 

"  ship  or  vessel,  or  consignee  of  goods,  be  pre- 

"  vented  from  recovering  any  loss  or  damage  upon 

"  any  contract  of  insurance  of  the  same,  or  upon 

"  any  other  contract  relating  to  any  ship  or  vessel, 

*'  or  any  cargo  on  board  the  same,  for  or  by  reason 

"  or  means  of  any  neglect,  default,  incompetency,  or 

"  incapacity,  of  any  pilot  taken  on  board  of  any  such 

^^  ship  or  vessel  under  or  in  pursuance  of  any  c^ 

**  the  provisions  of  this  act," 

Thomson,  Chief Baron^  nowreadhis  report  of  the  1814, 
evidence  given  on  the  trial,  the  substance  of  which  ft<^y<wgw6m 
was  furnished  by  M*Kenzie,  the  master  of  the 
Bittern  at  the  time  of  the  accident,  who  proved, — 
That  his  ship  was  lying  in  the  Mersey,  and  upon 
the  8th  of  November  was  moored  off  Salterns 
Dock:  the  Princess,  too,  was  there,  twQ  cables 
length  off.  The  Columbics  was  riding  at  single 
aiichor,  about  three-quarters  of  a  mile  off;  he  had 
seen  the  Columbm  there  before  the  8th  of  Novem^ 
ber ;  she  was  at  anchor  in  the  river  before  any  acci- 
dent happened;  he  had  observed  her  anchor  to 
drag  one  tide  before  on  the  flood;  the  night  this 
happened  he  was  in  his  watch,  about  half-past  twpji 
a|id  he  found  that  the  Columbus^  in  a  very  thick  fog, 

X  3  was 
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^^^^'  was  driving  on  the  Bittern.  There  was  no  wind; 
Attorksy  ^^^  ^id^  ^^  ^^  ^^^  9  ^^^  Columbus  was  about  the 
General  length  of  the  ship  (he  supposed  about  a  hund^d 
Case  ^^®*)  ^0™  ^^  Bittern^  when  he  first  observed  her^. 
and  others.  The  quarter-master  was  on  the  deck :  they  hailed 
the  Columbus  three  times,  but  received  no  answer : 
they  carried  away  both  their  anchors*  The  Column 
bus  and  Bittern  both  struck  against  the  other  ship 
soon  after  the  Columbus  struck  the  Bittern.  He  went 
on  board  her  immediately  on  perceiving  the  shock, 
and  saw  a  man  who  called  himself  the  mate :  he  asked 
him  wh^t  was  the  reason  that  he  did  not  keep  a 
'  good  look  out :  and  he  remarked  thalt  it  was  the  car- 
penter's watch.  Witness  did  not  see  the  carpenter^ 
to  his  knowledge :  he  saw  four  or  five  seamen  down 
the  aft-hatchway :  they  were  not  sober.  The  hehni 
was  starboard,  and  it  ought  to  have  been  a-port ;  it 
it  had,  it  would  have  avoided  th^tri.  Witness  saw 
the  pilot,  and  told  him  his  helm  was  starboard :  he 
said  it  was  a-port :  he  pointed  out  to  him  that  it 
was  starboard.  They  were  cursing  and  swearing 
at  one  another :  there  was  such  a  tumult  they  did 
not  appear  to  know  what  they  were  about.  The 
mate  said  he  had  eighty  fathoms  of  cable  out;  he 
told  him  he  could  iiot  have  that,  or  the  anchor 
would  not  have  started  off  the  ground :  that  was 
his  judgment,  and  is  so  now.  The  mate  said  they 
had  drunk  too  much,  and  had  just  come  off  the 
shore  that  night ;  if  the  helm  had  been  put  a-port 
it  would  have  saved  the  running  against  them. 

His  Lordship  observed,  that  he  need  not  state 
more  of  the  evidence,  because  it  was  extremely 

(iear 
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clear  that  the  injury  which  the  King's  ship  sus-  >    ^^|^'    , 

tallied  wis  occasioned  by  the  bad  management  of  Attormbt 

the  defendant's  ship^  iy  seme  persons  onboard; —  Genbral 
that  the  want  of  pn^r  caution  in  putting  the  helm       Cask 

as  it  ought  to  be,  occasioned  his  running  on  board  "*^  others, 
the  King's   ship,  and  doing  the  mischief  com- 
plained of, — and  that  that  fact  did  not  seem  to 

be  disputed  on  the  trial. 

181^ 
The  Solicitor  General,  Jervis^  Dauncet/,  and      Twiday, 
Peake,  now  showed  cause :  ^      \   "^-^ 

They  contended,  that  there  could  be  no  doubt 
raised  as  to  the  liability  of  the  owners  at  common 
law  J  and  therefore  the  only  question  was,  whether 
there  were  any  thing  in  the  statutes  on  which  the 
rule  had  been  granted,  which  could  be  construed  as 
altering  their  situation,  or  exonerating  them  from 
that  liability.  They  submitted,  that  the  Liverpool 
Pilot  Act  in  itself  contained  no  such  clause  as  the 
30th  sec.  of  the  52d  Geo.  III. — (which  had  been 
very  improperly  termed  the  general  Pilot  Act;  for 
that  act,  extensive  as  its  title  might  appear,  was  in 
fact  confined  to  the  pilotage  jurisdictions  theireinmen- 
tioned), — exonerating  the  master  and  owners  from 
responsibility  for  damage  done  through  negligence 
while  a  pilot  was  on  board.  Then  the  question  would 
be,  whether  there  is  any  thing  in  that  statute  which 
does,  by  reference,  operate  to  incorporate  that  clause 
in  the  local  Pilot  Act ;  and  they  argued,  that,  as  that 
act  expressly  mentions  whatever  local  pilotage  juris- 
dictions it  was  intended  to  be  applied  to,  wherever 
it  funushe9  any  regulation  with  reqpect  to  them ; 
^.   /  x  4  where 
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where  those  local  jurisdictions  are  not  mentioned,.^ 

Attorney  the.  act  cannot  be  construed  to  extend  to  themr 

General    a^d  that  each  clause  of  the  act  relates  exclusively  to 

Case       ^^^  pilots  who  are  expressed  to  be  the  immediate 

and  others,    object  of  it. 

The  Liverpool  Act  is  not  imperative  as  to  the 
master's  taking  a  pilot  on  board,  and  there  is  no 
penalty  in  that  act  for  not  doing  so,  as  there  is  in 
the  52d  Geo.  III. ;  so  that,  if  the  master  pleases,  hQ 
may  decline  the  services  of  a  pilot  on  paying  him  his 
regulated  allowance;  and  the  true  reason  of  the 
indemnifying  clause  in  the  52d  Geo^^  III.  is,  that 
the  taking  a  pilot  on  board  is  compulsory. 

This  point  was  decided  in  the  case  of  Fletcher 
V.  Braddick  (a)y  where  the  owners  of  a  ship  char- 
tered to  the  commissioners  of  the  navy  were  held 
liable  for  damage  done  to  another  ship,  notwith- 
standing there  was  a  commander  in  the  navy,  and  a 
King's  pilot  on  board  at  the  time;  for  the  Court 
said,  that  the  owners  were  the  persons  to  be  re- 
sponsible, in  the  first  instance,  to  third  persons, 
leaving  the  subsequent  adjustment  to  be  arranged 
between  the  owners  and  the  Crown.  The  owners 
are  in  all  cases  liable  in  the  first  instance;  and 
that,  however  remote  they  maybe  from  the  im-s 
mediate  damage  and  cause  of  action,  (Bush  v. 
Steinrnm  (hJ.J  There  is  no  doubt,  therefore,  of 
the  defendant's  liability,  unless  this  clause  exempts 
them.     Then  (if  it  can  be  for  a  moment  admitted 

(a)  a  N.  R.  186.  (h)  1  B.  &  P-  404. 

that 
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that  that  section  can  be  applied  to  the  Liverpool  ,    ^^^^*     , 
pilots)  these  defendants  would  still  not  be  within  its   Attorney 
protection ;  for  the  clause  was  expressly  made  to    Generax. 
indemnify  the  owners  and  master  from  the  miscon-       Case 
duct  of  the  pilotf  and  that  can  only  be-  referred  to   ^^  others, 
such  misconduct  alone  as  a  pilot  can  be  guilty  of 
as  such.     Here  the  disaster  was  caused,  not  by  the 
negkcty  defatdt^  incompetence^  or  incapacity  of  the 
piloty  but  by  the  gross  misconduct  (a  word  not  in  the 
clause,  which  adverts  to  acts  of  omission  merely, 
and  not  of  commission^J  of  the  master  and  the 
whole  crew ;  and  will  it  be  contended,  that  the  cir- 
cumstance of  a  pilot  on  board  is  to  excuse  the  whole 
crew  of  the  ill  effects  occasioned  by  their  drunkenness 
and  incapacity  to  assist  the  pilot  ?    The  very  act  by 
which  it  is  in  evidence  the  mischief  was  occasioned, 
is  not  one  which  it  was  a  pilot's  duty  to  avert :  it 
was  an  act  of  the  other  persons  on  board,  whose 
duty  it  was  to  have  veered  out  the  cable.     And 
they  cited  the  case  of  Boxvcher  v.  NoidstromfcJ  to 
the  point,  that  a  master  is  not  dischai^ed  from  lia- 
bility for  a  trespass  conimitted  by  order  of  his  pilot. 

It  was  ultimately  urged  (but  not  much  insisted 
on,  after  the  intimation  of  a  contrary  opinion  from 
the  Bench,)  that  in  all  events  the  Crown's  right  was 
not  to  be  affected  by  the  indemnifying  clause,  without 
express  words,  (citing  Bacon's  Abr.  tit.  Preroga- 
tive i)  and  that  although  there  be  no  express  saving 
of  the  King's  rights,  which  is  sometimes  introduced 

(cj  1  Taunt.  568. 

ej^ 
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181O.      ex  abundanH  cauteld.    For  these  reasons  the  ver^ 


Attorney  ^^  which  the  Crown  has  obtained  ought  to  stand* 

General 
Q^g^  Scarlett,  and  Joy,  in  support  of  the  rule. — Ad- 

and  others,  mitting  the  general  doctrine  of  a  master's  liability 
for  the  acts  of  his  servants,  they  urged,  that  inasmuch 
as  the  pilot  taken  on  board  the  Columbus,  under  the 
express  provisions  of  an  act  of  parliament,  was  mot 
the  servant  of  the  master  of  this  vessel,  but^  as  it 
were,  of  the  Law  ;-^as  he  was  not  a^^ointed  or 
chosen  by  the  master  or  owners,  who,  so  far  from 
having  any  choice  in  the  selection  of  a  fit  p«reon> 
were  compellaMe  to  take  the  first  that  should 
oflfer ; — and  as  such  pilot  was,  beside,  a  person  over 
whom  the  master  had  no  control,  but  who  was 
himself,  on  the  contrary,  as  well  as  his  ship,  sub- 
ject to  the  guidance  and  authority  of  the  pilot 
to  whom  the  legislature  had,  during  his  being  on 
board  within  the  limits  of  his  jurisdiction,  transferred 
all  command  and  the  whole  management  of  the  ship; 
—the  pilot,  so  &r  therefore  from  being  a  servant  of 
the  master,  for  whose  acts  he  should  be  responsible, 
ought,  in  fact,  rather  to  be  considered  (even  inde- 
pendently of  the  indemnifying  provision  in  the  52d 
Geo.  III.)  in  justice  and  common  sens^,  as  a  penton 
to  whom  the  common-law  responsibility  of  both 
master  and  owners  should,  with  their  common-law 
free  ageticy,  (for  it  is  indisputable  that  a  pilot  has  the 
entirie  and  exclusive  control  and  management  of 
the  ship  while  he  is  on  board  acting  as  pilot,)  be  at 
once  transferred.  The  pleadings  admit  that  the 
act  which  occasioned  the  mischief  must  be  charge* 
*^  able 
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able  on  the  servants  of  the  defendants,  for  their  .    ^^^^'    , 

declaration  is  so  framed*.  Attorney 

General 

Where,  indeed,  the  master  takes  a  pilot  of  his  q^^^ 
own  accord,  and  ibr  his  own  accommodation,  the  and  otbere: 
case  wears  a  very  different  complexion ;  but  the  pre- 
sent question  arises  solely  on  the  ground  of  this 
case  being  out  of  the  principle  of  the  decisions  hold- 
ing masters  responsible  for  the  acts  of  their  servants. 
Wh^re  no  pilot  is  taken  on  board  within  a  pilotage 

*  The  reasons  for  holding  the  master  responsible  are,  ac- 
cording to  MoUoy,  Vol.  1,  p.  358,  B.  11,  cap.  iii,  §  xii. 
(resting  on  Hem  y.  Smith,  RcHVb  Abridgement,  533,)  which 
was  cited  by  Joy,  **  For  that  the  mariners  are  of  his  own 
<<  chusmg,  and  under  his  direction  and  government,  and  know 
'^  no  other  superior  on  shipboard  but  himself:  and  if  they  are 
**  fauhy,  he  may  correct  and  punish  them,  and  justify  the  same 
<<  by  law."  No  one  of  which  reasons  can  apply  to  die  pilot : 
for,  as  in  Beawes,  203,  **  In  many  parts,  where  the  entrance 
"  to  harfooursy  &c.  is  difficult  the  taking  a  pilot  is  not  a  volun- 
"  tary  act,  but  obligatory  on  the  master ;  otherwise,  in  case 
**  of  a  loss,  he  must  make  it  good :  and  the  following  laws  are 
^  now  in  force  concerning  them  in  England  .*  After  apUot  is 
**  taken  on  boards  the  nuuter  has  no  longer  any  command  qfth^ 
**  ship;  and  the  pilot  is  liable  to  fm  action  for  an  injury  done  by 
^'  his  personal  misconduct,  although  a  superior  officer  is  on 
«  board." 

And  precisely  in  this  light  are  the  paramount  command  of  a 
pilot,  and  the  necessity  of  admitting  him,  contemplated  in  the 
hwB  of  GUrouy  and  in  the  French  and  Dutch  ordinances.  In 
those  of  WMujf,  (the  foundation  for  so  great  a  part  of  th6 
MArine  Law  of  Europe^  it  is  said  that  a  'coa&t  pilot  shall,  under 
certain  circumstances,  be  taken  on  board,  **  though  the 
"  merchant  '*  (usually  in  the  simplicity  of  those  times, 
(iadi  cetottiry)  in  the  ship  with  his  tai-go,)  '<  oppo^  it**— f  So 
distinct  was  die  pilot  from  the  mere  servants  of  the  merchant. 
t  Ordonances  de  Wisbuy,  Art  zlir. 

jurisdiction, 
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.     ^^l^'  ..  jurisdiction,  underwriters  have  been  held  to  be  dis-- 

Attorney   charged,  Law  v.  HolUngworth  (dj  ;   but  in  that 

ENERAL    ^^g^  j£  ^  unskilful  pilot,  duly  qualified  by  license. 

Case       had  been  taken  on  board,  by  whose  incompetency  a 

and  others*    ^oss  had  been  sustained,  the  question  would  have 

been  much  more  difficult  and  important  \  for  that 

would  not  have  been  a  peril  of  the  sea. 

As  to  the  cases  cited : — In  Bowcher  v.  Noidstrom 
the  Court  did  not  decide  the  point  for  which  it  has 
been  cited,  and  so  far  the  marginal  note  is  not 
correct.  And  the  case  of  the  action  against  the 
captain  of  the  Rtcssell  man  of  war,  said  to  be 
alluded  to  by  Mr.  Justice  Lawrence  in  the  same 
report,  is  shown,  in  the  case  of  Nicholson  y.  Moun^ 
sey(e)y  to  have  been  decided  on  the  merits,  and  not 
on  the  objection  there  said  to  have  been  taken,-— 
of  the  lieutenant  of  the  man  of  war  not  having  been 
the  servant  of  the  captain  ;— on  the  alleged  rejec- 
tion of  which  the  defendant  is  also  stated  to  have 
been  held  liable :  for  on  the  contrary  it  appears,  by 
the  same  case  in  EasU  that  in  fact  he  succeeded. 
That  same  case  ot  Nicholson  v.  Mounsey  also  is 
in  point  to  the  principle  for  which  these  defen- 
dants contend ;  for  the  result  is,  that  the  captain  of 
the  ship,  although  on  board  at  the  time,  was  held 
not  liable  for  damage  done  during  the  time  the 
vessel  was  under  the  command  of  the  lieutenant,  on 
the  ground  of  the  latter  not  being  a  servant  of  the 
former.  Now  here  the  defendants  had  even  less' 
control  over  the  pilot  than  captain  Mounsey  had 

(d)  7  T.  R.  i6p.  (e)  15  East,  384. 

over 
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t)ver  his  lieutenant:  and  they  cited  the  cose  of  Lane 
V.  Cotton  (f).  The  case  of  Fletcher  v.  Braddich 
which  appears  most  to  incline  against  that  principle, 
they  submitted,  was  distinguishable  from  the  case  of 
Nichohon  v.  Motmsey  by  its  very  position,  which 
was,  that  the  servants  of  those  to  whom  the  ship  had 
been  chartered  were  in  effect  (for  purposes  of  re- 
sponsibility) the  servants  of  those  who  chartered 
her ;  for  by  the  charter-party  they  had  delegated 
their  right  to  make  choice  of  servants,  and  were 
therefore  responsible  for  the  choice  which  should 
be  lAade.  So  owners  are  liable  on  a  bill  of  lading, 
although  the  ship  be  chartered;  and  the  person 
shipping  goods  on  board  of  her  might  maintain  an 
action  on  the  bill  of  lading  against  the  owners. 


315 

1816. 

^^ . ' 

Attorney 
General 

Case 

and  othen. 


Then  arises  the  question,  whether  the  provision 
of  the  30th  section  of  the  statute  (52  Geo.  III.) 
does  not.  extend  to  all  places  having  pilots  appointed 
under  the  authority  of  local  acts  of  parliament. 
The  title  is  most  general,  *'  For  the  pilotage  of 
ships  on  the  coast  of  Ungland.**  A  part  of  the  pre- 
amble* also  announces  the  generality  of  its  object. 


In 


(fj  Raym.  650,  and  la  Mod. 


*  "  And  whereas  acts  of  parliament  have  been  passed  for 
establishing  separate  and  peculiar  jurisdictions  in  relation  to 
pilotage  in  certain  ports,  and  on  different  parts  of  the  coast 
^£  England,  which,  by  reason  of  the  same  being  limited,  have 
beei>  found  insufficient  to  answer  the  good  purposes  intended 
thereby,  and  it  is  therefore  necessary  that  more  effectual 
regulations  should  be  niade  in  relation  to  pilotage  on  the 
coast  of  England;  and  whereas  an'  act  was  passed  in  tlie 
forty-eighth  year  of  the  reign  of  His  present  Majesty,  inti- 
tuled. 
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1816.  In  usage,  many  of  the  mandatoiy  clauaes  in  |Bat  act 

Attorney  ^^  adopted  and  acted  on  in  places  having  local  juris- 

Gbnerai.    diction  in  pilotage,  although  not  required  by  the  loc4 
C  AsB       *^f — ^  ^^®  provision  of  sec.  44,  that  the  description 

«ad  qth^.  of  pilots  shall  be  indorsed  on  their  liceii^se,  &c. — 
^d  sec.  49,  that  pilot^Voats  ^hall  have  b}a^  si^es. 
Son^e  of  the  penalties  iiqpp^ed  t^y  the  act  attach 
generally  on  a//  pjlpfs  Uc^nsfd  by  virtue  of  thqt  act, 
or  otherwise,  (see  se?.  51,) }  so  fJso  in  sections  53 
and  59 :  all  plidnly  shewing  t}iat  th^  IctgisUlure  con- 
sidered themselves  as  legis^lt^lg  for  all  those  places ; 
and  if  in  one  respect  why  not  in  all,  wherever  the 
provision  is  general  and  unconfined  ?  Sections  57  and 
58  also^are  general,  and  therefore  fi^pplicable  to  local 
pilots,  though  not  expressly  nailed;  and  so  are 
sections  71  and  72,  and  many  others.  And  indeed  it 
would  be  an  anomaly  ta  have  a  general  law,  as  this 
is,  which  should  not  be  applicable  as  extensively  as  it 
is  contended  on  the  part  of  the  defendants,  that  the 
52  Geo.  III.  is.  The  act  is  intended  to  be  a  benefi- 
cial one ;  and  if  it  be  so  for  the  Thames,  why  should 
the  Mersey  be  excluded  from  its  advantages  ?  And 
if  there  were  any  doubt  as  to  its  extension,  it  ought 

tuled,  *  An  Act  for  the  better  Regulation  of  PUatSt  and  of  the 
TUotage  of  Ships  and  Vessels  navigating  the  British  Seas/ 
which  is  now  near  expiring;  and  it  is  expedient  that  the  same 
should  be  continued  with  alterations  and  amendments,  as  is 
hereinafter  enacted;  and  whereas  it  is  necessary  for  duly 
enforcing  the  laws  respecting  quarantine,  on  which  the  health 
of  his  Majesty's  subjects  essentially  depends,  that  the  names 
^d  places  of  residence  of  all  pilots  in  En^nd  slfould  be 
^o^m  by  those  whose  duty  it  is  to  convey  infoimation  re- 
ipec^ng  tbpse  l#wf  from  time  to  time  to  them." 

for 
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fi)r  that  reason  to  be  as  extensiyely  construed  as  tte  ^    ^^>^' 
kngQAge  of  it  will  admit.     It  has  been  ui^ged,  that  attornet 
it  did  not  come  within  the  pilot's  province  to  pre-    Genkbal 
yent  the  act  complained  of^ — ^the  answer  is,  that       ca'ss 
however  the  crew  might  have  been  blamable  in  the    and  others, 
end,  it  was  the  iault  of  the  i»lot,  in  the  fiirt  ipstance^ 
that  the  vessel  was  improperly  moored ;  and  it  is  in 
evidence,  that  when  M^Kenzk  went  on  board,  and 
told  the  pilot  that  his  helm  was  starboard,  (as  the  fact 
was,)  he  answered *that  it  was  a-port,  pretty  mnch 
indicating  the  state  in  which  he  was  at  the  time} 
j^  the  master  is  compelled  by  the  Liverpool  act 
to  take  a  pilot  on  board,  and  to  take  the  first  that 
offers';  and  he  has  no  power  of  rejeetion,  (even  for 
the  grossest  cause  of  dismissal,)  or  of  punishment 
for  misconduct. 

As  to  the  argument  arising  from  prerogative  of 
the  Crown  not  being  bound  by  the  clause  of  indem- 
nity without  being  expressly  named,  it  was  sub- 
mitted, that  this  was  not  a  case  for  extending  that 
princ^le  to  the  protecting  provisions  of  a  beneficial 
act ; — that  the  King  was  bound  by  the  navigation 
laws}--^and  that  in  sec.  28,  and  in  that  only,  there 
was  an  express  saving  of  the  ICing's  rights,  but  ;as 
that  had  not.  been  pressed,  it  was  not  much  aigued. 

The  Solicitor  General  replied. 

The  Court  said,  that  as  they  considered  this  a 
question  pf  very  great  importance,  they  would  take 
some  future  opportunity  of  giving  their  judgment. 

Adv.  vult. 
Thomson, 
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^^^^'     ,      Thomson,  Chief  Baron,  now  delivered  thfe  bpU 
Attorney   nion  of  the  Court.     (Having  stated  the  facts  of  the 
General     ^.^sg^  fj-Q^  ^ixich  it  appeared  that  there  had  beeii 
Case       great  and  culpable  negligence  and  mismanagement 
and  others,  on  board  the  defendants'  ship,  arising  from  the 
drunkenness  of  the  crew,  and  that  his  Majesty's 
ships  had  in  consequence  sustained  very  consider- 
able damage,)  his  Lordship  proceeded  as  follows : — 

The  question  is,  whether  the  owners  of  the 
Columbus  are  liable  to  answer  to  the  Crown  for  the 
damage  so  done  to  his  Majesty's  ships,  the  amount 
of  which  it  has  been  agreed  shall  be  settled,  if  we 
should  be  of  opinion  that  the  Crown  is  entitled  to 
recover. 

On  the  part  of  the  defendants  it  has  been  con« 
tended,  by  way  of  defence  to  this  information,  which 
is  in  the  nature  of  an  action  on  the  case,  that  they 
are  exonerated  from  all  respoxisibility,  because  they 
had  a  pilot  on  board,  at  the  time  of  the  accident,  in 
command  of  the  vessel,  to  whom  the  master  was  com- 
pellable to  give  up  the  charge  of  the  ship  under  the 
Liverpool  Pilot  Act ;  whereby  they  became  entitled 
to  the  indemnity  provided  by  the  30th  section  of  the 
52  Geo.  III.  ch.  39,  whiph  has  bpp|]  ^^^11^4  the  gei;^ieral 
Pilot  Act^  as  I  thinks  iyiproperly }  h€}c^\]^  \\^  pn^in 
j^^oAf  ^g^  nptwif]iQ^a.n4|pg  its  title,  the  regulation  of^ 

and  the  fellowship  of  Dover,  Deal,  and  the  Isle  qf 
Thane t,  of  vessels  navigating  the  rivers  Thames  and 
Medway.^His  Lordship  read  the  preamble.) — 

The 
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The  whole  qnestion  will  depend  on  the  words  of 
those  two  statutes. 

On  the  part  of  the  Crown,  on  the  other  hand, 
it  was  contended,  that  the  mere  circumstance  of  a 
pilot  being  on  board  the  ship  at  the  time  when 
this  accident  happened,  is  not  sufficient  to  do  away 
the  responsibility  of  the  owners  for  the  damage  so 
done ;  for  that  this  pilot  was  not  forced  upon  the 
owners  under  the  authority  of  any  act  of  parlia- 
ment, and  that  therefore  it  was  their  own  act  to 
hare  taken  him  on  board. 

There  were  several  cases  quoted  in  which  the 
mastel-  and  owners  have  been  held  liable,  though,  in 
point  of  fact,  there  had  been  a  pilot  on  board  ;  but 
those  were  cases  prior  to  the  52d  of  the  King,  and 
none  of  them  appear  to  apply  very  closely  to  the  pre- 
sent. There  was  another  point  made,  (but  which 
does  not  appear  to  me  to  have  any  thing  very  material 
in  it,)  that,  supposing  these  two  acts  of  parliament^ 
taken  together,  discharged  the  owners  of  the  ship 
from  their  liability  as  between  subject  and  subject ; 
yet,  that,  for  an  injury  done  to  a  ship  belonging  to  the 
King,  they  still  remained  liable,  for  that  it  requires 
express  words  in  any  act  of  parliament  which  is  in- 
tended to  affect  the  King :  but  it  does  not  seem  to 
us  that  that  argument  has  any  solidity  in  it.  If  the 
owner,  under  the  circumstances,  is  not  answerable 
for  the  acts  done  by  the  pilot,  or  for  the  carelessness 
of  the  p3ot  in  general,  it  would  make  no  sort  of  dif- 
ference to  whom  that  injury  has  been  done,  whether 
to  a  ship  of  the  King,  or  of  any  of  his  subjects.  It 
was  not  much  insisted  upon ;  but  it  was  urged,  and 

VOL,  III.  Y  it 
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^    ^^^&      it  therefore  becomes  necessary  that  we  ehould  give 

Attorkw  it  as  our  opinion,  that  there  is  no  foundation  for  say- 

Gbnbral    ing  that  the  excuse  does  not  extend  to  any  injury 

Case       o£Pered  to  a  King's  ship»  prodded  it  would, be  ^ell 

and  ethers,  founded  in  the  case  of  a  common  person  sustaining 

the  same  injury. 

There  is  nothing,  as.  I  stated,  upon  this  subject 
in  the  Liverpool  local  act  of  the  37th  Geo.  Ill, 
intituled,  **  An  Act  for  the  better  regulation  and 
encouragement  of  Pilots  for  the  conducting  of  ships 
and  vessels  into  and  out  of  the  port  of  Liverpool.** 
That  act  (after  providing  certain  regulations  about 
their  appointment  and  examination,  and  the  rate 
of  remuneration  for  piloting  ships  into  and  out  of 
the  port  of  LiverpoolJ  .contains  this  clause,  which  is 
the  only  provision  that  can  be  conceived  to  relate  to 
this  subject : — **  that  in  ca^e  the  master  or  com- 
mander of  any  ship  or  vessel  outward-bound,  (with 
certam  exceptions.^  wha  dudl  proceed  to  sea,  and 
shall  refuse  to  take  on  board  imd  employ  a  p3ot  so 
duly  licensed,  such  master  or  commander  shall  paj/ 
to  the  pilot,  who  first,  or  who  only,  shall  offer  his 
service  and  shall  be  so  refused,  the  Jidl  pilotage, 
■ocording  to  the  difierent  rates  and  prices  herein- 
before directed  to  be  paid,  in  like  manner  as  if  the 
pilot  had  been  received  wd  emjdoyed  in  conducting 
or  piloting  such  ship  or  vessel  into^or  out  of  the.  port 
pf  Liverpool.** — ^In  short,  this  act  imposes  po  pe^^ 
nalty  on  the  master  evesaTor  going  to  sea  without  a 
pilot,  but  only  renders  him  liaWe  to  pay  the  wages 
which  the  pilot  would. have  been  entitled  to,  if  he 
had  thouglH;  fit  to  accept  his  services. 

Now 
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Now  there  is  a  peoal  dausa  in  the  52d  <7^o.  Ill;       ^^^C* 
the  title  of  which  certainly  purports,  that  it  is —   Attorney 
"  An  Act  for  the  better  regulation  of  Pilots,  wd    Generai. 
of  the  pilotage  of  ships  and  vessels  navigating  the       q^^^j. 
British  seas."     But  though  that  is  the  title,  it  pro-    and  others. 
&sses  not  to  alter  auy  local  provisions  for  pilotage 
in  iOthet  ports;  this  act,  as  I  have  stated  before^ 
relating,  only,  or  principally,  to  the  river  Thames^ 
aiuL  idups  passing  to  and  irom  Qrfbrdness,  and  so 
on.    /There  certainly  are  some  other  of  the  clauses 
^  this  ^act  of  parliament  of  the  s^d  Geo.  IIL  which 
were  in|»n0ed  to  be  applied  to  the  cases  of  pilots 
who  are,  provided  in  local  jurisdictions,  but  thatis 
jnynrm^y  gfi^g  ^ly  /».yp*#>cg  tf^rms  ji  for  wpercver  tne 
Aat  there  shair  be  that  extension,  it 


I  have  read  a  dause  from  the  former  act,  by 
which  the  master  of  an  outward-bound  vessel,,  who 
shall  proceed  to  sea,  and.JshalL  refuse  to  take  on 
board  and  employ  a  pilot  who  shall  offer  .his  ser- 
vices, is  rendered  liable  to  pay  that  pilot  the  same 
'mages  as  if  he  had  accepted  his  services ;  but  the 
gdd  Geo.  III.  cap.  39,  sec.  59,  seems  to  have  made 
a  provision  in  such  a  case,  nqt  only  that  he  should 
pay  the.  wages  due  to  such  person^  but  a  penalty  alsom 
That  clause  .enacts, — ^*  That  the  master  of  every 
ship  or  vessel  which  shall  be  piloted  or  conducted 
by  iiny  other  person  than  a  duly  licensed  pilots 
withiit  any  limits  for.which  pilots  have  been  or  shall 
be  ja^p^inted  by.  any  lawful  authority/' — (which  is 
certtunly  the  case  otLiverpooly  for^hat  is  a  place  in 
which  pilots  are  appointed  by  iawful  authority,)—^ 

y  2  "  shall 
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1816.  "  ^iMdSl  forfeit  double  the  imotmt  qf  the  sum  rvJuch 
Attorney  '^ould  have  been  demandahkfbr  the  pilotage  qfsuch 
General  ship  or  vessel,*^ — (the  Other  act  had  only  made  him 
Case  P*y  *^®  single  price  of  the  pilotage,)—"  and  also," 
and  othenu  — (and  this  part  certainly  does  not  apply  to  Livers* 
pool  pilotage^)*— "  an  additional  penalty  qf  5L  for 
every  fifty  tons  burthen  -of  such  ship  or  vessel,  if  the 
corporation  of  Trinity-house  of  Dept/brd  Strond,  as 
to  cases  in  which  pilots  licensed  fay  or  under  that 
corporation  shall  be  concerned,  or  the  Lord  Warden 
for  the  time  being,  in  all  cases  in  which  the  Cinque 
Ports  shall  be  concerned,  shall  think  it  proper  that 
the  person  prosecuting  should  be  at  liberty  to  pro- 
ceed for  the  recovery  of  such  additional  penalty/' 
Now  that  part  of  the  clause  certainly  does  not  apply 
to  this  case,  for  it  has  nothing  to  do  with  the  juris- 
diction of  the  Trinity-house.  There  are  several  other 
particular  clauses,  not  relating  to  the  responsibility 
of  the  pilots,  but  which  speak  in  general  terms  o£ 
their  being  to  be  adopted  in  every  case  of  local 
pilotage. 

(His  Lordship  then  adverted  to  the  30th  section 
of  the  52  Geo.  III.  which  he  read,  marking  the  last 
words,  "  under  or  in  pursuance  of  any  of  the  pro- 
visions of  this  act'y^  and  continued:) — Now  a 
pilot  taken  on  board  in  the  port  of  Liverpool^  is 
not  taken  on  board  tmder  and  in  fwrsuance  qfany 
of  the  provisions  cTthe  ^2  Geo.  III^jMitiffider  md 
m  pursulmce  of  the  provisions  of  an  act  ^  parlia- 
q|ypnt  made  long  before  that  period,  to  regulate  the 
pilotage  in  the  port  of  Liverpool.  And  in  that 
Liverpool  Act  there  is  no  such  clause  to  be  found 

.  .  as 
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a^  there  is  in^thisy  ^ich  is  called  the  General  ^^^^* 

Pilotage  Act:   improperly  enough  so  called,  be-  attorneJ 

cause,  as  I  have  stated,  it  relates  to«  pilotage  only  General 

in<  a  certain  district ;   except  wheve,   by  certain  ^^' 

clauses,  positive  enactments  are  made  that  it  shall  and  others* 
axtend  to  places  where  there  is  a  local  junsdictioa 
independent  of  this  act  of  parliaments 

There  is,  therefore,  no  obligation  impoted  by  thef 
37  Geo.  III.  upon  the  master,  to  take  any  pUotr 
whatever  on  board  his  vessel  before  she  proceeds  on> 
her  voyage ;  for  the  consequence  of  his  refusing  to- 
take  a  pilot  on  board,  on*  other  occasions,  is  only  a 
liabiUty  to<pay  the  same  wages  as  if  he  had  taken 
such  pilot,  on- board.    Now,  if  he  was  proceeding  to. 
sea,  having  taken  such  pilot  on*  boand ;  and  if,  while 
the  ship  was  duly  and  properly  under  the  manage-^ 
ment  of  that  pilot,  an  accident  had  happened,  it. 
might  have  been  a  fair  question,  whether  the  owner 
would  then  have  been  answerable ;  though  there 
have  been  cases  which  show,  that  though  a  pilot 
may  be  on  board,  the  master  is  in  some  instances 
deemed  responsible,  notwithstanding..    But,  I  re«. 
peat,  there  is  no  such  penal  provision  in  this  act  of 
the  Liverpool  Pilotage^     By  the  34jth  section  of: 
diat  act,  indeed,  it  is  provided,  ^^tfaat  H  the  owner, 
master  or  commander,  shall  require  the  attendance 
of  a  licensed  pilot  on  board  any  ship  or  vessel  during  > 
her  riding  at  anchor,  or  being  at  Hoylake^^^  (which- 
is  lower  down  than  Liverpool^)  "  or  in  the  river' 
Mersey^^  (that  is,  while  she  is  riding  at  anchor,)^ 
^^  such  pilot  shall  attend  such  ship  or  v^sselj  and  be 

y  3  paid. 
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paid  for  every  day  he  shall  so  attend^  fiye  shillings, 
and  no  more."    So  that  there  is  nothing  here  com* 
pnlsory  upon  the  master  or  owner  to  take  on  board 
a  pilot,  while  he  is  riding  >at  anchor  in  this  ritier 
Mersey.  It  is  optional  in  him  whether  he  will  do  it 
or  not ;  but/ if  he  chooses  to  do  to,  he  is  to  pay  the 
pilot  at  the  rate  of  five  shillings  for  every  day  he  shall 
attend,  and  no  more.    His  obligation  to  take  a  pilot 
[even  if  the  act  of  the  37th  is  to  lie  token  as  c6n- 
nected  with  the  act  of  tixe  52d  of  the  king,)  is  only 
on  his  proceeding  to  se%  and  'refusing  to  take  on 
board  a  pilot  so  licensed.     Xkere  is  no  penalty  for 
not  taking  on  board  a  pilot,  while  lying-in  the  river 
Mersey;  but  he  is  enabled^  if  he  thinks  fit,  (and 
not  otherwise,)  to  command  the. services  of  a  pilot 
while  so  lying  at  anchor,  paying  for  him  at  the  rate 
here  specified:  audit  isjbr  that  accommodationthit 
he  is  to  pay  the  Jive  shilUngs^  if  he  refuses  to  take 
the  pilot  on  board.     The  master  of  the  king's  ship 
states,  that  this  vessel  was  outward  bound ;  she  had 
been  lying  there  a  considerable  time ;  she  was  not, 
at  this  time,  proceeding  on  her  voyage.   The  master 
seems  to  have  made  his  election  to  have  a  pilot  on 
board,  though  she  was  lying  entirely  at  anchor,  and 
not  proceeding  upon  her  voyage.    Then,  what  is 
there  in  this  case  which  .authorises  the  Court  to 
say,  that  the  master  is  not  re^nsible,  under  the 
circumstances  which  have  been  so  detailed?    He 
was  not  compellable  at  that  time,  in  any  way,  either 
under  the  penalty  of  double  the  wages,  or  of  pay-^ 
ing  even  the  single  wiiges,  to  have  atay  pilot  on 
board.  It  was. his  own  act  to  haive  him>  and  it  can 

be 
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be  only  in  the  case  of  siich  ^  officer  having  been  .  ^*^^-  . 
f<»tied  upon  them,  and  without  his  oivn* election,.  Attorkxt 
that  the  responsibility  of  the  owner  can  possibly  be :  Genxaal 
disAarged-  r     .  ^  C^;^ 


V. 
AS 

and  others. 


I  believe  I  have  stated  as  much  as  is  ma^ 
terial.  Upon  the  whole,  we  are.  of.  opinion,  that 
this  action  is  well  maintained;  and  that  there  is 
nothing  in  the  evidence  to  excuse  ihe  liability  of 
the  ownei^  to  answer  for  the  injury  that  was  done 
by  the  defendant's  vessel  to  the  King's  ship:  conie* 
quently,  that  the  verdict,  which  iateken  for  206  2., 
ought  to  stand. 

Judgment  for  the  Crown.. 


The  Kino  v.  Ejxis. 


1816. 

Monday, 
\        '  fSdIlec«airr. 

This  was  a  proceeding  by  scire  facias^  £or  the.    Tithctaira 
penalty  of  the  common  bend  given  by  the  ^^fendant  a^'^f  ^„c^* 
to  the  Crown  as  a  country  aw^Qneer.  The  defendant  within  the 
pleaded  a  general  performance  of  the  condition.  The  *  g^cli.' iii.  ** 
replication  set  out,-^that  the  defendant,  on  the  from^thc'auty 
13th  of  July  1813,  made -a  sale  out  of  the  limits,  on  laies  by 
i)£  the  chief  office  of  Ex^dse,  and  that  he  did  sell  poi.^ed^by  t^e 
by  auction,  the  tithe  of  certain  com  growing  on  ^l^^^^Js 
certain  lands,  and  divers  othar  good»  and  chattels ;  duie  a. 

A  letdBS^  by  auction  of  tithes  of  com*  then  standing  and  growing  on  the  ground 
to  be  transterred  by  way  of  lease  for  one  year,  to  commence  from  before  the  day  of 
the  auction,  it  a  letfing  by  auction  of  the  tiMement,  and  not  a  salt  of  the  isthis  s 
and  that^  although  no  actual  lease  should  be  f  fterwards  made  of  such  thhes. 

^  ^  T  4  but 


3^4  CASES    IK  THE  EXCHeQtr£tC> 

.  ^^^^-  .  but  that  he  did  not  after  the  sale,  within  the  pro-- 
The  King  per  time,  deliver  to  the  person  appointed  to  receive 
p  ^'  the  same,  a  particular  account  in  writing  of  the 
total  amount  of  the  money  bid  at  such  sale^ 
Another  breach  was  assigned,  for  a  like  selling  by 
auction  of  another  parcel  of  tithes  of  other  lands,, 
on  a  different  day* 

To  these  breaches,  so  assigned,  there  was  a  re<^ 
joinder, — that  one  Mr.  Roberts  was  rector  of  the 
parish,  and  being  such  rector,  and  desirous  of  letting* 
for  a  term  of  years  certain  tithes  of  com  which  be- 
longed to  him  as  rector,  the  tithes  not  being  then  cut,, 
and  being  tenements,  employed  the  saidJohnEUis  to 
hold  an  auction,  to  let  the^  tithes  for  a  certain  term  of 
years,  on  his,  the  rector's,  account ;  and  thereupon, 
the  MsidJohnElUs^aa  such  auctioneer,  on  the  rectorV 
account,  on  the  13th  of  July  1813,  did,  on  account 
of  the  rector,  hold  an  auction  for  the  letting  the  said 
tithes  for  a  term  ^  years  to-  be  created  by  the 
rector. — That  the  defendant,  at  such  auction,  on 
the  rector'a  account,  let  the  tithes  to  one  William 
Jones,  for  a  term  of  years,  to  be  created  by  the\ 
said  John  Roberts  as  such  rector ;  and  that  the- 
supposed  sale  of  the  tithes  mentioned  in  the  breach, 
was  the  letting  of  these  tithes  ;  and  that  the  tithes, 
that  is,  the  com  and  tithes  which  were  so  let,  were 
then  growing.  There.was  also  a  rejoinder  to  the 
other  breach,  which  was  assigned  for  selling  an- 
other quantity  of  tithes,  on  another  day,  arising  on 
other  lands ;  which  averred,  that  this  was  not  a  sale, 
but  was  a  letting  of  the  tithes,  and  that  those  tithea 
were  a  tenement. 

Thft 
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The.  cause  was  tried  at  the  Sittings  after  Trimty  181 9. 

Tenn,  when  a  verdict  was  taken  for  the  Crown^  '^^  ^^^g. 

subject  to  the  decision  of  the  Court  on  the  points  v. 

lesenred ;  which  were  afterwards  made  the  ground  *^"^ 
of  a  motion,  that  that  verdict  might  be  struck  out» 
and  a  verdict  entered  for  the  defendant. 

,  On  that  motion  beii\g  made^  the  rule  way 
granted  accordingly,  on  the  ground  that  this  auction* 
was  within  the  exemption  (of  the  14th  section  of  the* 
igth  Geo.  III.  ch.  56  *,)  from  the  duties  imposed* 
by  the  43d  Geo.  IIL  ch.  69,  sched.  At. 

It 

'  *  **  Provided  also,  that  nothing  in  this  Act  contained 

diall  extend  to  any  auction  to  be  held,  00  the  account  o(Ae 

lord  or  lady  of  any  manor,  for  the  granting  any  copyhold  or 

customary  messuages,  lands,  or  tenements,  (caret  '^herediia- 

tnenU")  for  the  term  of  a  life  or  lives,  or  any  number  of  years ; 

or  to  any  auction  to  be  held  for  the  letting  or  demising  any 

messuages,  hinds,  or  tenements,  for  the  term  of  a  life  or  lives, 

or  any  number  of  yean,  to  be  created  by  the  person  or  persons  • 

on  whose  account  such  auction  shall  be  held ;  or  to  the  sale  or 

sales  of  any  woods,  coppices,  produce  of  mines  or  quarries,  or 

to  any  contract  relating  thereto,  or  to  the  cutting  or  workmg 

the  same,  or  to  the  sale  of  any  materials  used  in  the  working 

of  such  mines  or  quarries  respectively;  or  to  the  sale  of  any 

cattle,  and  live  or  dead  stock,  or  unmanufactured  produce  of 

land;  so  as  such  sale  or  sales  of  woods,  coppices,  produce  of 

mines  or  quarries,  cattle,  com,  stock,  or  produce  of  land,  be 

made  whilst  they  continue  on  the  lands  producing  the  same, 

and  by  the  owner  or  owners  of  such  lands,  or  proprietor  or 

proprietors  of,  or  adventurer  or  adventurers  in,  such  mines 

or  quarriies  respectively,  or  by  his  or  their  steward  or  agent, 

stewards  or  agents ;  any  thing  herein  contained  to  the  cqn-^ 

trary  ^notwithstanding.". 

f  <<  For  every  twenty  shillings  of  the  purchase*money  aris- 
ing 
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i.8i6.  It  appeared  by  the  report  to  have  been  given  in 

The  KiKQ    evidence, — that,  antecedent  to  this  sale  or  letting^ 

V*         the  auctioneer  had  delivered  to  the  proper  officer 

^^^^'  this  notice  :— "  To  the  officer  of  Excise  at  Ptofl- 
<^  helU:  Take  notice,  that  I  shall  let  by  auction  to 
"  the  highest  bidder,  at  the  village  of  Aberdaron, 
^*  on  Monday^  the  26th  of  July  instant,  in  eight 
''  parcels,  all  those  tenements  and  hereditaments, 
•*  consisting  of  the  rector's  share  of  the  great 
*'  tithes  arising,  growing,  and  becoming  due  in 
"  the  parishes  of  Aberdaron  and  Llanfaebrhys,  for 
**  one  yearj  commencing  on  St  Peter^s  Day  last  past. 
^^  Dated  the  9th  of  July.**  There  was  also  added, 
'*  A  catalogue  of  the  tenements  and  hereditaments 
'^  intended  to  be  let  by  me  by  auction,  at  Aber' 
*^  darCTif  on  the  26th  day  oi  July  181 3,  in  eight 
"  lots  or  parcels,  the  tithes  of  corn  arising,  grow- 
"  ing,  and  becoming  due  in  the  parishes  of  ifaw- 
^^faebrhys  md  Aberdaron/' 

The  conditions  of  the  letting,  which  were  pro- 
duced at  the  time  of  sale,  were  as  follows,  **  TTie 

iDg  OF  payable  by  virtue  of  any  sale  at  auction  in  Great  BrUain^ 
of  any  interest  in  possession  or  reversion,  in  anyfireehold^ 
customary,  copyhold,  or  leasehold  lands,  tenements,  houses, 
or  hereditaments,  and  any  share  or  shares  in  the  capital  or 
joint  stock  of  any  corporation  or  chartered  company,  and  of 
any  annuities  or  sums  of  money  charged  thereon,  and  of  any 
^ips  and  vessels,  and  of  any  reversionaiy  interest  in  the 
public  funds,  and  of  any  plate  or  jeweb,  and  so  in  pro* 
portion  for  any  greater  or  less  sum  erf*  aqch  purchase-money, 
to  be  paid  by  the  auctioneer,  agent,  factor,  or  seller  by 
commission. 

tithe 
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"  tithe  of  com  arisiag,*  growings  and  becoming  due  .    ^^'^*     . 

^^  in  the  parishes  o£ Llanfaebrhys,  in  the. county  of  The  Kimo 

**  Carnarvon^  with  the  hereditaments  and  appur»>         ^ 

^*  tenances  thereto  belonging,  on  the  13th  day  of 

^*/i^i8i3:  first,  that  the  highest  of  three  or 

'^  more  bidders  shall  be  the  taker  or  tenant;  and  if 

*'  any  dispute  shall  arise  as  to  the  biddings,  the 

^*  lot' shall  be  put  up  again*     Secondly,  that  the 

*^  tithe  of  com  shall  be  put  up- in  ten  lots  or  parcels^ 

**  and  shall  be  let  for-  one,  two»  or  more  years,  as 

-**  shall  be  i^reed  upon,  on  putting  up  the  samot 

'*  Thixdly,  that  all  the  taxes  (except  the  landlord's 

*'  property  tax)  shall  be  paid  or  borne  by  the  takers 

'*  or  temuits*     Fourthly,  that  the  rent  or  rents  at 

'*  which  lot  shall  be  let^  sluill  be  payable  on  the 

^*  ist  day  o(  Jubf  1811 ;  and>  the  taker  or  takers 

^*  shall,  if  required,  find  sufficient  sureties  for  the 

**  payment  of  such  rent.     Fifthly,  that  the  pro* 

^^  prietor  of  the  said  tithes  will,  at  his  own  ex- 

*^  pense,  execute  a  demise  or  lease  of  the  said  com 

'*  tithe,  to  the  takers  thereof  respectively,  subject 

**  to  the  foregoing  conditions.     Sixthly*  that  the 

*^  owner  or  prc^rietor  of  the  tithes  ^all*  be  at 

^^  liberty  to  bid  once  for  each  lot,  at  suqh  time  as 

"  he  shall  think  proper." 

The  like  notice  was  given,  and  the  like  conditions 
declared,  as  to  the  letting  of  the  tithes  of  the. other 
part  of  the  parish,  and  that  the  proprietop  wouldy 
at  his  own  expense,  execute  a  demise  or  leasa> 
<tf  the  eoro  tkhe,  to  the  persM  who  should  take 
them* 

The 
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.     ^^^^'   ,      The  Solicitor  General^  Dauncey^  Clarke ^  ancl 
The  Kino    Walton^  now  showed  cause ;  and  they  made  these 
two  points : — first,  that  the  tithes  so  said  to  be  let, 
were  not  a  tenement  within  the  meaning  of  the 
act,  and  therefore  not  within  the  exemption : — 
and,  secondly,  if  they  were,  that  that  which  had 
been  called  a  fe/ft'n^»  was,  in  point  of  fact,  a  mere 
sale  by  auction  ;  and  that  the  mode  which  had  been 
adopted  for  the  disposal  of  the  tithes,  was  so  far 
merely  colourable  (not  fraudulently  so,)  for  the 
purpose  of  avoiding  the  duty.     That  duty,  as  im- 
posed by  the  43d  Geo.  III.  ch.  6g,  sched.  A,  was 
what  was  sought  to  be  recovered  by  the  present 
proceeding,  on  which  the  Crown  had  obtained  a 
verdict  which  it  was  entitled  to  retam,  unless  the 
8ul]ject  of  the  sale  in  question  could  be  brought 
within  the  exemption  of  the  19  Geo.  III.  cap.  56, 
sec.  14,  as  being  comprehended  under  any  one  of 
the  terms  used  in  that  excepting  clause.     Tithes, 
they  admitted,  have  been  from  time  to  time  in- 
vested with  many  of  the  common-law  attributes  of 
tenements,  by  several  statutes;  but  those  statutes 
had  not  put  tithes,  which  are  in  fact,  at  common 
law,  merely  incorporeal  hereditaments,  on  the  foot- 
ing of  tenements  in  all  respects,  or  at  all  changed 
their  nature  ;  nor  have  any  of  the  statutes  which 
relate  to  tithes,   ever  called  them  a  tenement^ 
The  32d  Hen.  VIIX.  cap.  7,  sec.  7,  which  ren- 
dered tithes,  in  lay  hands,   suljrject  to  the  same 
modes  of  conveyance  and  recovery  as  lands  and 
tenements,  clearly  treats  tithes  as  an  incorporeal  he-< 
reditament,  and  so  distinguishes  them;  for  there  is 
nothing  which  can  be  properly  called  a  tenement, 

foj 
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for  which  the  praecipe  quod  reddat  would  not  lie  ,  ^^^^'  . 
before  that  act;  and  it  is  only  on  that  statute  that  The  King 
an  ejectment  will  lie  for  them,  which  had  never 
been  heard  of  before,  and  was  afterwards  at  first 
doubtful.  The  5th  Geo.  II.  cap.  17,  which  was 
passed  to  remove  doubts  as  to  whether  tithes  might 
be  leas^  by  certain  ecclesiastical  corporations,  en- 
acts, that  certain  leases  for  lives,  granted  of  tithes^ 
tolls,  or  other  incorporeal  hereditaments^  shall  be 
good  and  valid;  treating  tithes  as  an  incorporeal 
hereditament,  contradistinguished  from  tenements. 
This  very  exemption  on  which  the  question  now 
arises,  also,  has  expressly  enumerated  messuages, 
lands  and  tenements  only ;  purposely ^  it  should 
seem,  excluding  hereditaments,  which  the  scJtedule 
embraces,  and  the  exemption  must  be  construed  by 
the  letter :  and,  but  for  the  exemption,  it  is  clear 
that  tenements  let  by  auction  would  be  liable  to 'the 
duty ;  therefore,  if  tithes  are  not  a  tenement,  but  a 
hereditament,  they  are  not  exempt. 

But  if  that  be  not  so,  the  second  objection  arises, 
that  this  was  not  a  letting  by  auction  of  the  tithesi 
but  a  sale  by  auction  of  the  subject-matter.  Now 
all  that  was  actually  sold,  was  a  tenth  of  the  crop 
on  the  ground.  Tithes,  as  such,  are  not  properly 
the  subject  of  a  lease  or  demise  ;  they  are  an  incor- 
poreal hereditament,  and  lie  in  grant;  and  they 
must  be  conveyed  by  .deed,  for  they  are  not  capable 
of  livery.  And  the  common  cases  of  letting  tithes 
by  parol,  as  (to  instance  one)  the  usual  composition 
between  the  tithe-owner  and  the  farmer,  is  not  a 
letting,  but  a  sale,  and  good  as  a  sale  only.    And 

although 
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i8i6w  altheugh  those  compositions^  generally  ^tak$.  place 
The  Kino  between  the  tithe-H)wner  and  the  occupier » of  the 
^'  land,  it  would  be  just  the  same  thing  if  the  tithes 
were  so  sold  to  a  third  person.  And  to  that  point, 
the- case  oi  Hcewkes  v.  Bray  field  (a)^  was  cited.; 
where  the  Court  held^  that  diere  could  be  no  agree-* 
ment  of  retainer  of  tithes  (by-  parol)  "  for  many 
years,''  (which  sounds  in  nature  of  a  lease)  althou^ 
they  said  that  the  law  would  permit  it  for  a  year^ 
•*  it  being  given  hy  "Way  iyf  sale  ;" — and  that  of 
Keddington  ¥•  Bridgman  (b),  to  the  same  effiect*. 
As  to  the  case  of  Hewett  v.  Adams  {cj^  that 
was  decided  merely  on  the  principle  that  a  eoin* 
position  by  six  months  notice-  only,  with  reference 
to  leases,  ought  to  prevail  in  favour  of  the  farmer: 
but  that  case  does  not  decide,  that  there  ;caii  be  a 
parol  demise  of  tithes,  which  being  an  incorporeal 
hereditament,  can  only  lie  in  grant.  As  to  what 
may  have  been-  inserted  in  the  conditions  of;  sale, 
that  is  neither  binding  on  the  parties,  or  conclu- 
sive  as  to  the  question  of  law, — of  its  being  a  letting 
of  the  tithes,  or  a  sale,  or  of  the  actual  sale  being  of 
what  was  expressed  to  be  intended  to  be  sold,  in 
point  of  fact.  Then,  looking  to  the  thing  actually 
sold,  that  which  has  been  called  a.  lease  of  tithes^  was 
nothing  more  or  less,  in  truth,  than  thetenth  part  of 
a  crop  of  com  nearly  fit  to  cut,  then  standing  on  the 

(a)  Cro.  Jac.  137.  (h)  Bunb.  2. 

(c)  Rayner's  Tithe  Cases,  990 ;  and  Gw.  1204,  there  called 
Adams  v.  Waller. 

*  Vide  Keddington  v  Adamson,  Q  Gw.  611. 

ground. 
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ground,  actually  sold  in  the  montb  oSJulift  under  co- 
lour of  a  lease  to  commence  from  a  day  passed,  from  i^e^cuco 
the  previous  St.  Peter^s  Day  to  the  one  next  follow*  v. 
ing :  and  a  growing  crop  is  considered  part  of  the  ^^^'^* 
personal  stock  of  the  fanner,  and  may  be  taken  in 
execution. — These  tithes,  therefore,  were  not  the 
subject  of  a  letting,  by  parol,  at  aU.  The  letting 
relied  on,  was  neither  more  or  less  than  a  sale  of 
the  subject-matter ;  and  that  which  has  been  called 
a  lease,  has  not  the  usual  characteristic  qualifications 
of  a  right  of  entry  on  one  side,  or  a  reversionary 
interest  on  the  other.  The  consequences  to  the 
revenue,  of  deciding  this  sale  to  be  a  letting  of  the 
tithes,  by  auction,  would  be  an  evasion  of  the  stamp 
duties,  as  a  leasee  and  of  the  auction  duties,  as  a 
sale. 

Scarlett,  Abbott^  Littkdale,  and  Carr,  in  sup-r 
port  of  the  rule,  submltteds  that  it  was  most  impro* 
bable  that. while  the  legislature  contemplated  an 
exemption  from  this  duty  in  favour  of  the  land- 
ow^iei^,  and  of  pers(His  having  an  interest  in  laiid, 
they,  should  mean  particularly  to  exclude  all  the 
diergy,  and  the  lay  impropriators  of  England^  from 
,  the  benefit  of  that  exemption. 

The  first  question  is,  whether  tithes  are  a  ten&i 
ment.  Tenement  is  certainly  a  word  of  most  exten* 
sive  signification,  and  embraces,  in  its  etymological 
sense,  every  thmg  which  may  be  holden ;  but  its 
legal  signification  extends  much  further,  for  in  Co^ 
Litt.  fo.  ig.b.  the  word  tenements  is  said  (speaking 
of  the  Stat.  Will.  II.  which  created  estates  tail,)  to 
include  *^  not  only  all  corporate  inheritances  which 

may 
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^B^^-       may  be  holden,  but  also  all  inheritances  issuing  out 
TheKiwG    ®f  them,  or  concerning  or  annexed  to,  or  exer- 
*•  ciseable  within  the  same,  though  they  lie  not  in 

tenure:  therefore,  all  these,  wi^out  question,  may 
be  entailed.  As  rents,  eftovers,  commons,  or  other 
profits  whatsoever,  granted  out  of  land,  or  uses, 
offices,  dignities  which  conceme  lands  or  certaine 
piaces,  may  be  cfntailed,  because  all  these  savour  of 
the  irealtie." — It  cannot  be  doubted,  then,  that 
tithes  come  under  that  description  of  the  meaning 
of  the  word  tenement  *•  The  cases  whidi  hold 
that  tithes  are  considered  a  tenement,  imder  the 
acts  of  parliament  relating  to  parochial  settlements; 
are  too  numerous  to  require  to  be  cited;  but  they 
quoted  a  case  from  Strange^  the  King  ▼.  Skin-^ 
gle  (d)^  where  the  Court  held — ^that  tithes  were  a 
tenement.  In  the  case  of  Sone  v.  Ashton  (ej^  the 
office  of  marshal  of  the  King's  Bench  was  held  to 
be  a  tenement.  And  under  a  grant  of  lands  and 
tenements,  tithes,  no  doubt,  would  pass. 

But  then  it  is  urged,  that  various  acts  of  parlia- 
ment have  treated  them  as  not  being  a  tenement ;  and 
have  therefore  provided,  on  that  account,  many  of 
the  advantages  in  favour  of  persons  entitled  to  themt 
peculiarly  belonging  to  that  class  of  property. 
The  first  statute  which  is  said  to  have  done  so,  is 
that  of  32  Hen.  VIII.  cap.  28.  Now  that  act  was 
passed  with  a  very  different  object;  it  was  intended 
to  give  to  lay  persons,  who  could  not,  before  the 
dissolution  of  the  monasteries,  legally  hold  tithes,  nor 

♦  Vide  Com.  Dig.  tit.  Grant  ^E.  a.)  Tenement. 
(d)  1  Strange,  loa  (e)  3  Bur.  1288. 

had, 
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had,  afterwards,  tuny  right  to  sue  for  them  in  the  ^^^^  , 
ecclesiastical  courts,  the  same  remedies  as  they  had  The  Kino. 
at  common  law  for  the  recovery  ef  their  temporal  ^• 
possessions ;  and  that  object  is  to  be  collected  from 
the  preamble  of  the  act.  That  preamble  also  fur- 
nishes an  acknowledgment  of  a  capacity  in  tithes 
to  be  madethe  subject  of  entail ;  for  it  speaks  of  lay 
persons  having  parsonages,  and  vicarages,  and  tithes^ 
to  them,  and  to  the  heirs  of  their  bodies  lawfully 
begotten.  Now  tithes  could  only  have  been  held  by 
a  man,  to  him  and  the  heirs  of  his  body,  by  virtue 
of  the  statute  de  donis^  which  enables  persons 
to  create  entails;  and  that  statute  only  speaks  of 
lands  and  tenements,  and  says  nothing  of  here- 
ditaments. It  is  clear,  that  tithes  are  as  commonly 
the  subject-matter  of  entail,  as  any  other  species  of 
property.  That  argument  is  an  answer  to  those 
which  have  beendrawn  from  the  statutes  said  to 
distinguish  tithes  from  tenements,  as  being,  in  truth, 
merely  hereditaments,  and  is  itself,  at  the  same 
time,  unanswerable.  The  argument — that  before 
that  statute,  ejectment  did  not  lie  for  tithes, — ^may 
be  met  by  showing,  that  ejectment  does  not  at  this 
time  lie  for  many  things  coming  within  Lord  Coke*s 
description  of  a  tenement ;  as  for  rent,  and  all  those 
things  of  which  the  sheriflP  cannot  deliver  corporeal 
possession.  But,  in  point  of  fact,  the  word  heredita- 
ments is  to  be  found  in  that  statute,  and  also  in 
lEIiz.  cap.  19,  and  lo Eliz.  cap.  lo;  iii  which  last 
itis  actually  classed  with  tenements.  As  to  the  statute 
of  the  5  Geo.  III.  cap.  1 7,  that  was  made  with  a  view 
to  remove  certain  doubts  as  to  what  persons  were 
within  the  enabling  statutes  o£  Elizabeth  i  but  the 
VOL.  III.  z  veiy 
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1816^       very  existence  of  moduses,  at  this  dny,  shoW  that 
The  Kino    ^thes  were  long  before  memory  alienable,  and  might 
t7.         be  let  in  fee  at  a  certain  fixed  rent :  and  that  also  is 
^"^*^'      an  answer  to  the  proposition,  that  tithes  are  not  pro- 
perly the  subject-matter  of  demise.    Tithes  are  said 
to  lie  only  in  grant.     Be  it  so.  A  lessee  is  a  grantee, 
and  a  lease  is  nothing  different  from  a  grant  of 
an  interest  in  the  thing  leased.     The  5  Geo.  III. 
uses  the  expression,  '^leases  of  tithes" ;  and  therefore 
r^ognizes  their  existence,  and  their  l^ality .  Being 
capable  of  being  let,  they  must  be  capable  of  being 
holden  s  it  cannot,  therefore,  be  doubted,  that  tithes 
are  considered  a  tenement  by  usage,  and  legislative 
recognition. 

Then  arises  the  pcMnt  as  to  this  being  a  sale,  and 
not  a  letting  of  the  tithes.  All  imputation  of  fraud 
must  be  considered  as  out  of  the  question.  Now  as 
one  test  by  which  that  question  may  be  determined, 
-^suppose  the  clergyman  had  refused  to  execute  a 
lease  on  this  sale,  or  any  other  instniment,  would  not 
a  Court  of  Equity  have  compelled  him  to  do  so?  or 
would  they  have  said  that  this  was  a  mere  case  of  bar- 
gain  and  sale?  But  if  it  be  either  a  sale  or  a  letting, 
the  conveyance  must  be  perfected  by  deed:  and  on 
this  evidence,  as  reported,  the  clei^man  would  be 
decreed  to  grant  a  lease,  with  a  covenant,  that  he 
should  pay  the  landlord's  property-tax,  and  the 
tenant  to  pay  all  other  taxes  except  the  land-tax; 
and  to  seal  it,  that  they  might  be  enabled  to  sue  the 
fanner  for  not  setting  out  the  tithes.  At  the  time 
of  the  auction  the  best  bidder  did  not  actually  pur- 
chase a  lease  at  the  sale,  but  the  power  of  compelling 

one  J 
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one ;  and  with  the  subsequent  result,  as  to  what  after- 
wards took  place  between  the  parties,  the  auctioneer 
could  have  nothing  to  do,  so  as  to  become  charge- 
able under  this  act;  his  duty  is  all  to  be  performed 
at  the  time  of  the  sale.  But  in  point  of  fact,  it 
IS  quite  obvious,  that  the  tithes  could  not  be  sold 
speciatintf  as  tithes,  till  actually  set  out  by  the 
fanner,  and  reduced  into  the  possession  of  the 
tithe-owner. 

As  to  the  argument  used  from  the  cases  cited, 
to  show  that  there  can  be  no  lease  for  one  year  o^ 
tithes  by  parol,  that  would  be  equally  applicable  to 
a  lease  contemplated  to  be  made  for  twenty  years, 
being  so  sold  by  auction.  And  the  instance  put, 
of  a  composition,  which  six  month's  notice  is 
required  to  determine,  is  very  distinguishable,  be- 
cause that  is  a  continuing  agreement.  Nor  are  the 
usual  compositions  good  by  reason  of  their  being 
to  be  considered  as  saks,  but  because  they  are  to  be' 
taken  as  special  agreements  betweai  the  parties,  that 
a  pecuniary  payment  shall  be  made  in  lieu  of  the* 
tithes  in  kind.  Every  lease  is  a  sdie  of  an  interest 
in  lands,  &c.  in  point  of  fact.  If  it  were  not,  a  let- 
ting or  demising  would  not  be  within  the  original 
enactment  imposing  the  duties.  There  can  be 
no  doubt,  that  a  lease  for  a  year  may  be  made  of 
tithes  by  parol ;  and  therefore  the  fact,  that  there  has 
been  in  this  case  no  lease  in  writing,  does  not  make 
the  letting  of  the  tithes  for  a  year  less  a  demise. 

.  The  Solicitor  General^  in  reply,  insisted,  that 
there  wa$  an  essential  distinction  between  tithes^ 

z  2  and 
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^  J  *    '  and  the  rectory  to  which  they  were  appulrtenant ; 
The  KiKo    the  latter  is  the  tenement,  the  former  the  profits  of 
Ellis.      ^'' — the  corporeal  object  of  the  incorporeal  right. 
So  an  office,  as  in  the  case  of  Sone  ▼•  AshUm^  is  a 
tenement,  but  the  ^ary  or  perquisites  are  not. 
If  a  common  in  gross  may  be  considered  to  be  a 
tenement,  as  it  is  said  it  may  be  in  Comyns*s  Digest, 
althoi^h  4;hat  statement  is  followed  by  one  contra- 
dicting it,  and  there  is  a  doubt  referred  to,  in  a 
case  in  2  Rollers  Abr.  57,  L  5,  7;— but  tithes  dis- 
annexed  never  can,  because  they  are  of  a  corporeal 
iiature.     The  case  cited  from  Strange,  of  Sane  v. 
Skkigle,  was  that  of  a  person  having  a  title  to' 
tithes  by  his  tenement  of  the  parsonage,  who  was 
therefore  held  liidble  to  be  rated  to  the  poor's  rates, 
although  tithes  were  not  mentioned  in  the  private 
statute  authorising  that  rate  in  Colchester,  as  they 
are  in  the  genend  act  of  43  EUz.\  for  a  private 
statute  could  not  repeal  the  provisions  of  a  public 
act  j  and  the  circumstance  of  tithes  being  expressly 
mentioned  there,  in  addition  to  tenements,    is 
another  proof  that  they  were  not  considered  to  be 
tenements  by  the  framer  of  that  act. 

The  Court,  in  consideration  of  the  importance 
of  this  case,  which  had  been  so  elaborately  discussed,, 
took  time  to  give  judgment. 

Cur.  adv.  vult. 

Thomson,  C/ii^jBflron,  delivered  the  judgment 
of  the  Court. — [Having  stated  the  pleadings,  the 
evidcQce,  the  botices,  and  the  conditions  of  sale :  ob- 
aervijig  that  the  5th  condition  was  very  material.] 

/         The 
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The  question  (continued  his  Lordship)  is,  whe-  .     ^^^^'    . 
ther  this  auction  was  of  such  a  nature  as  to  come    The  Ki^o 
within  the  exception  provided  by  the  19  Geo.  Ill,      «  ^' 
cap.  56,  sec.  14,  of  certain  subject-matters,  which 
would  otherwise  be  liable  to  the  duty  imposed  on: 
auctions  by  the  43  Geo.  III.  cap.  69,  sched.  A. 

And  that  question  depends  on  the  construction  of 
these  acts,  taken  together ; — and  on  the  result  of  our 
inquiry,  whether  the  circumstances  of  this  case  show 
that  this  transaction  was  a  letting  of  the  tithes  by 
auction : — and  whether  (if  it  was  a  letting)  it  was  a 
letting  of  a  tdnement,  within  the  meaning  of  the  ex- 
ception in  the  first  of  these  acts  of  parliament ; — 
or  whether  it  is  to  be  deemed  an  abs(dute  sale  h^ 
auction  of  these  tithes. 

Now,  as  to  the  expression,, — *  a  tenement,'  there- 
is  no  question  but  that,  in  common  parlance,  the 
word  tenement  would  be  taken  to  comprehend  tithes : 
and  I  take  it,  it  would  do  so,  in  many  instances,  in 
the  legal  acceptation,  of  the  meaning  of  the  term. 
Tithes,  as  we  know,  (those  that  have  become  lay^- 
fees,)  are  capable  of  being  entailed,  and  may  be 
limited  to  the  heirs  of  the  body';  and  those  entails 
will  be  preserved  by^  the  statute  de  donis.  But  ' 
under  what  words  are  they  protected?  There  is  no 
other  word  used  in  the  statute  de  donis  but  that  of 
tenement.  Every  thing,  therefore,  which  is  rendered 
capable  of  being  so  limited  under  that  statute^^r-as 
manors,  messuages,  lands,  tithes, — every  thing 
which  may  be  entailed, — is  included  under  the  word 

z  3  '  tenemenL 
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,    ^^^^    ,  tenement..    Therefore  it  seems  to  be  a  very  narrow 

The  King    construction  to  say  that  tithes  are  not,  upon  this 

^'         occasion,  to  be  deemed  a  tenement, ,  provided  this 

was  a  letting,  and  not  a  sale  of  the  thing  in  questipn : 

for  if  it  were  a  sale,  undoubtedly  the  auction-duty 

would  attach. 

There  are  several  cases  which  have  decided  that 
tithes  are  a  tenement,  independently  of  the  general 
doctrine  arising  on  the  statute  de  donis.  The  King 
v.  Skingkf  in  i  Strange  (f)^  has  precisely  this 
,  point.  There  the  clergyman  of  the  parish  of  CoU 
Chester  was  rated  to  the  poor-rates,  in  respect  of  his 
tithes,  as  a  tenement;under  a  private  statute  made  for 
the  provision  of  the  poor  o(  Colchester.  The  general 
act  (43  Eliz.)  had  expressly  charged  lands,  tene- 
ments, and  tithes  \  but  the  subsequent  private  act 
charged  only  lands  and  tenements,  (omitting  tithes:) 
yet  the  Court  held  the  parson  liable,  as  being  an 
occupier  of  a  tenement,  for  that  tithes  were  a  tene* 
ment.  And  many  other  authorities  are  there  quoted^ 
particularly  Co.  Litt.  159;  where  it  is  said,  "that 
an  assize  lies  for  tithes ;  that  the  husband  would  be 
tenant  by  the  courtesy,  and  a  wife  would  be 
endowed." 

It  was  ingeniously  argued,  that  although  commons 
in  gross,  and  offices,  might  come  under  the  term 
tenement,  tithes  could  never  fall  under  that  term,^ 
because  they  are  corporeal  things;  but  that  ar- 
gument does  not  appear  to  us  to  be  at  all  well 
founded* 

CO  1  Strange,.  100. 

The 
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The  next  question  is,  whether  this  was  a  sale  of 
the  Uthes.  Now  that  d^nds  upon  the  nature  of  the 
thing  which  was  put  up  to  be  sold.  The  clergyman 
would  no  doubt  have  had  a  right,  at  the  ensuing 
harvest,  to  receive  these  tithes;  but  he  had  no  right 
to  take  them  tiU  after  they  were  reaped,  nor  till  they 
were  set  out.  At  the  time  of  this  transaction  the  com 
was  standing,  and  he  agreed  to  let  his  interest  in  it: 
that  was  the  nature  of  the  transaction.  He  agreed 
at  the  auction,  according  to  the  terms  used  in  the 
excepting  clause  of  the  act,  to  let  the  tithes  for  a 
term,  to  be  aj^inted  by  himself;  and  that  is  clearly 
within  the  words  of  the  exception  in  the  19  Geo.  III» 
He  puts  them  up  to  a  letting,  and  the  best  bidder 
is  to  take  them  for  one  year,  (to  commence  from 
about  a  month  before  the  sale ;  but  that  makes  no 
difl^rence,)  till  the  return  of  that  period  on  the  firsts 
second,  or  third  year  following.  The  tithes  were 
then  growing ;  and  the  purchaser,  or  tenant  (if  he 
may  be  so  called,)  had  no  right  to  these  tithes  tilL 
th^were  taken  and  severed*  And  it  seems  to  me,> 
that  was  rather  a  bargaining  with  the  clergyman  for 
siich  interest  as  he  could  convey,  than  any  thing 
else:  that  is,  that  the  person  who  was  to  take  the 
tithes  was  to  have  the  cleigyman's  remedy  for  the 
tithes.  And  how  was  he  to  have  it  ?  he  could  not 
take  it  by  a  sale;  no  property  could  be  transferred 
in  the  tithes,  so  as  to  enable  him  to  take  them  when 
they  became  due  in  any  way.  He  could  only  take* 
them  under  a  lease  from  the  clergyman,  (for  it  is' 
part  of  the  conditions,  that  the  clei^yman  should 
grant  him  a  leased  which  would  enable  him  to  sue) 
the  tenant  of  the  knd;  and  without  such  a  lease  he. 
could  hav«  no  power  whatever,  when,  the  light  to^ 

z  4  the 
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,  ^^^^'  the  tithes  accrued,  of  enforcing  his  agreement  with 
The  King  the  parson  against  the  farmer.  Without  a  lease,  the 
^'  tenant  of  the  land  would  not  be  bound  to  render  the 
tithes  to  him,  and  that  is  therefore  expressly  pro- 
vided for  by  the  conditions  of  sale  under  which  this 
auction  was  held.  This  transaction,  therefore,  scans 
to  be  a  letting  of  the  tithes  for  one  year  ;r~an  a^pee* 
ment,  that  the  rector  shall  invest  the  tenant  (that  is,, 
the  person  who  agrees  to  take  these  tithes)  with 
powers  to  enaUh  him  to  recover  them,  which  could 
only  be  done  by  making  him  a  demise  foV!  thut  year^ 
without  which,  he  could  not,  by  any  means,  (if  the 
tenants  were  adverse,)  ccanpel  them  to  pay.  -  He 
must  state  himself  (which  is  the  common  way)  to 
be  farmer  of  those  tithes,  in  his  declaration  for  QOt 
setting  them  out:  for  he  can  have  no  authority  to 
make  use  of  the  clergyman's  name,  and  probably 
the  clergyman  would  not  be  very  willing  that  he 
should  use  his  name:  but  that  difficulty  would  be 
got  rid  of  by  a  demise  for  a  year  ^  which  would 
enable  him  to  declare,  as  farmer  of  the  tithes,  agiunst 
the  person  who  refused  to  set  them  out.  It  appears 
from  the  evidence  in  this  case,  that  the  tenants  not 
resisting  the  claim,  the  tithes  were,  ia  point  of  fact, 
takenwithoutalease  being  actually  granted.  Butthat 
does  not  appear  to  me  to  make  any  difference;  the 
question  is,  what  would  be  the  remedy,  if  the  tenants 
had  refused  to  pay  the  tithes  to  the  purchaser  till  he 
clothed  himself  with  the  character  of  lessee  of  the 
clergyman.  That  appears  to  us  the  essence  of  the 
whole  of  this  case.  And  we  think  that  this  auction 
comes  within  the  exception  of  the  act  of  parliament : 
and  that  it  is  not  to  be  deemed  a  sale  of  diese  tithe&^ 
but  a  letting  of  a  tenement  by  auctioDi  within  the 

worda 


SITTINGS  AFTEE  MICHAELMAS  TEBM,  57  GEO.  nr.  34T 

yfcacdB  of  that  exception.  And  therefore  we  are  ,  J^^^  . 
of  opinion,  that  the  judgment  in  this  case  ought  The  Kiuat 
to  be,  that  the  verdict  taken  for  the  King  should 
be  entered  for  the  defendant. 

Judgment  for  the  defendant 


The  King  t^.  Bates.  Mtmdt^, 

/CaM^  JPt/     .  «3d  December. 

This  was  a  proceeding  by  scire  facias  against  the  Jhe  Mverai 
defendant,  who  was  an  auctioneer,  for  the  penalty  (caiiedbonds) 
of  his  bond  to  the  Crown,  for  not  having  accounted  ^'?"  ^^^  •*: 

/»     ^1.     J   X-  1     J         -^-  r   ^  •  curing,  on  the 

for  the  duties  on  a  sale  by  auction  of  certain  secu-  paruh  rates, 
rities  issued  by  the  parish  of  St.  Mary-le^bone  j  Lnoo^^^h 
under  the  35th  Geo.  III.  ch.  73,  and  53d  Geo.  III.  £"J^'^'^^*^) 

Ch.  163.  by  parishes 

enabled  to 
^  borrow  money 

The  cause  came  on  to  be  tried  before  the  Lord  by  such  meant 
Chief  BaroHf  at  the  Sittings  after  Michaelmas  locai  Pkvine 
Term  1814.    On  the  pleadings  being  opened,  it  ^^t^tiTia 
was  agreed  by  the  Counsel  that  a  verdict  should  ^^^  chattel, 
be  taken  for  tiiie  Crown,  subject  to  the  opinion  of  on  the^owi^t 
the  Court  upon  the  following  case :  SS^'t  Jf ' 

«  tuch  houiet, 

''  That  the  defendant,  being  a  licensed  auctioneer,  therefore, 
ijave  a  printed  notice  and  catalogue  at  the  chief  '^^^P  ^^  ^ 

®  *  °  auction*  are 

not  liable  to 
the  higher  auction  duty  imposed  on  the  sale  of  chattels  by  the  43d  G«i.lIL  ch.  691 
but  to  the  lower  duty,  as  being  a  sale  of  an  interest  in  lands,  Sec 

And  luch  instruments  would  come  iinthin  the  statutes  of  mortauin; 

office 


Batm^ 
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^^^^*       office  of  Excise,  for  holding  an  auction^sale  of  sixty*- 

Thft  King  ^^^  bonds  for  510/.  each,  granted  by  the  paririi  of 
V-  St  Mary'le-fbane  under  the  act  passed  in  the  35ti& 
year  of  the  King,  ch.  73.  Those  bonds  are  in  the 
following  form :  We,  the  vestrymen  of  the  parish 
of  St.  Mary-k-bonej  in  the  county  of  Middkses^ 
by  virtue  of  an  act  of  parliament  made  in  the  35th 
year,  &c.  intituled,  *  An  Act  for  repealing  severa 
Acts  made  in  the  8th,  loth,  13th,  Mid  15th  years  of 
the  reign  of  his  present  Majesty,  for  regulating  the 
nightly  watch  and  beadles,  and  for  paving,  repair- 
ing, cleansing,  and  lighting  the  parish  of  St  Mary^ 
le-bone,  in  the  county  of  Middlesex: ;  and  for  the 
better  relief  and  maintenance  of  the  poor  thereof; 
a&d  foi*  divers  other  purposes  therein  mentioned, 
and  for  making  more  effectual  provision  for  those 
purposes;'  and  of  an  Act  of  the  46th  Geo.  III.  inti* 
tuled,  ^  An  Act  for  altering  and  amending  an  Act 
made  in  the  35th  year  of  his  present  Majesty,  for 
watching,  paving,  cleansing,  and  lighting  the  parish 
of  St.  Mary-k-bonCf  and  for  the  better  relief  and 
maintenance  of  the  poor  thereof;'  and  alsa  of 
another  Act  of  Parliament,  mifde  in  the  53d  of  the 
King,  intituled,  '  An  Act  for  altering  and  amend- 
ing two  several  Acts  of  the  35th  and  46th  years  of 
the  reign  of  his  present  Majesty,  for  paving  and 
improvingthe  parish  ofMary-le-bone:*  And  whereas 
it  is  enacted  by  this  last  act,  that  it  should  be  lawful 
for  the  vestrymen  to  grant  to  their  treasurer  for  the 
time  being  any  bond  or  bonds  under  the  hands  and 
seals  of  the  said  vestrymen,  or  any  seven  or  more 
of  them,  for  the  sum  of  100 /.on  each  bond,  with 
interest  for  the  same  after  the  rate  of  five  jper  cent. 

per 


SITTINGS  AFTER  MICHAELMAS  TERM,  57  GEO.  IIU  34J 

per  annum^  upon  the  credit  qf  the  rates  or  assess^       ^8^^- 

wents  authorised  to  be  collected  by  virtue  of  the    The  King 

before-mentioned  recited  acts,  for  paving  the  squares,         «'• 

streets,  passages,  and  other  places  in  the  said  parish ; 

and  also  that  it  should  be  lawful  for  the  treasurer, 

by  direction  of  the  vestrymen,  from  time  to  time  to 

make  sale  and  dispose  of  all  and  every  of  such  bond 

or  bonds  so  to  be  granted,  unto  any  person  or 

persons,  for  the  best  price  or  prices  in  money  that 

CQuld  reasonably  be  had  or  obtained  for  the  same  : 

Now  these  presents  witness,  that  in  consideration  of 

the  sum  of  five  shillings,  paid  to  us  by  Thomas 

Birch  and  Abraham  Chambers^  of,  Sfc.  esquires, 

the  joint  treasurers  appointed  under  the  said  first 

recited  act  do  assign  unto  the  said  T^B*  ^^^  ^*  ^* 

their  executors,  administrators  or  assigns,  the  rale 

or  assessment  made  and  to  be  made  for  new  paving 

the  squares,  streets,  &;c.  within  the  limits  of  tht 

first  recited  act,  of  the  said  jparish.  To  hold  unto 

T.  B.  and  A.  C.  their  executors,  administrators,  or 

assigns,  until  the  sum  of  loo/ii,  together  with  the 

interest  at  the  rate  of  five  per  cent,  per  anmani 

such  interest  to  commence   or  to  be  calculated 

from  the day  of .  •  •  •  ^t  shall  be  fully  paid  and 

satisfied.  In  witness  whereof  we  have  hereunto 
set  our  hands  and  seals,  the  day,  &c.'' — That  on  the 
20th  Juiy  1813,  the  defendant  held  an  auction- 
sale  pursuant  to  his  notice;  and  at  that  sale  sold 
by  auction  the  sixty-five  bonds  mentioned  in  that 
notice,  at  the  several  prices  mentioned  in  the  cata- 
logue deliveired  in  by  him. — lliat  Thomas  Bates 
the  younger,  being  the  defendant's  deik,  (and  who 
as  such,  attended  the  sale,)  went  to  the  chief  office 

of 
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,  ^^^^'  .  of  Excise  in  Zron^/on,  on  the  20th  of  August  181  j^^ 
The  Kino  A>r  the  puipose  of  settling  and  paying  the  duty  on 
the  sale  ;  and  then  and  there  produced  to  the  pro*- 
per  officer,  at  the  said  chief  office,  a.  printed  cata* 
logue,  as  follows : — ^'  Particulars  and  conditions  of 
^  sale  of  sixty-fiTO  bonds,  of  100  /•  each,  bearing 
"  an  interest  of  five  per  cent,  per  annunii  payable 
^  at  the  Court-house  of  the  parish  of  St.  Mary^ 
^  le-boncy  half-yearly,,  and  secured  under  an  act 
^^  of  parliament,  directing  and  authorising  the 
"  vestrymen  of  the  parish  of  St.  Maimf-le^hone 
'<  toraise  money  on  bonds,  for  the  purpose  of  paving 
"  the  squares,  streets,  &c.  within  the  limits  of  the 
'^  said  act;  subject  to  redemption  by  way  of  a 
^<  sinking  fund,  as  directed  and  authorised  by  the 
**  act;  which  wHl  be  sold  by  auction  by^Mr;  BateSf 
<*  at  the  Auction  Mart,  he.  on  July  20th,  1813, 
"in  sixty-five  lots."  (The  particulars  set  forth 
were  these  bonds  in  sixty-five  separate  lots,  the  total 
amount  of  the  sale  prices  being  5,261  /•  and  under* 
neath  was  written,  by  the  auctioneer's  clerk, — Duty 
on  that  sum,  at  seven-pence,  153^  8^.  iid.\  but 
the  auction  duties  were  not  paid,  being  refused  ta 
be  received  at  that  rate.J^^ 

The  auction  duties  at  the  time  of  the  sale,  under 
the  43  Geo.  IIL  sec.  69,  sched.  A,  and  the 
45  Geo.  III.  cap.  30,  were  these : — "  For  every 
twenty  shillings  of  the  purchase  money  arising 
or  payable  by  virtue  of  any  sale  at  auction,  in 
Great  Britairii  of  any  interest  in  possession  or 
reversion  in  any  freehold,  customary,  copyhold,  or 
leasehold  lands,  tenements,  houses,  and  heredita- 
ments^ 
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ments,  or  any  share  or  shares  in  the  capital  or       1816L 
joint  stock  of  any  corporation  or  chartered  company,    j^^  kw* 
and  of  any  annuities  or  sums  of  money  charged  v. 

thereon,  and  of  any  ships  and  vessels,  and  of  any  Bates. 
reversionary  interest  in  the  public  funds,  and  of 
any  plate  or  jewels,  and  so  in  proportion  for  any 
greater  or  less  sum  of  such  purchase  money,  to  be 
paid  by  the  auctioneer,  agent,  factor,  or  seller  by 
commission,  sixpence." — "  For  every  twenty  shil- 
lings of  the  purchase  money  arising  or  payable  by 
virtue  of  any  sale  at  auction,  in  Great  Britain,  of 
furniture,  fixtures,  pictures,  books,  horses  and  car- 
riages, and  all  other  goods  and  chattels  whatsoever, 
and  so  in  proportion  for  any  greater  or  less  sum  of 
such  purchase  money,'  to  be  paid  by  the  auctioneers, 
agent,  factor,  or  sellers  by  commission,  ten-pence*.'* 
— That  the  proper  oflScers  of  Excise  objecting  to 
the  defendant's  above  calculation  of  duty,  at  7  d. 
in  the  pound,  and  insisting  that  the  sale  was  liable 
to  the  higher  duty  of  one  shilling  in  the  pound, 
demanded  the  duty  at  such  higher  rate.  The 
defendant's  son,  however,  refusing  to  pay  such 
higher  duty,  offered  to  pay  the  lower  duty  of  seven- 
pence  in  the  pound,  and  the  officer  refusing  to  take 
less  than  one  shilling  in  the  pound,  the  sale  still 
remained  wholly  unaccounted  for ;  and  no  duty  what- 
ever had  been  paid  for  the  sale.  The  question  was, 
which  duty  was  to  be  paid ;  if  the  higher,  the  verdict 
to  stand ;  if  the  lower,  the  verdict  to  be  entered  as 
satisfied. 

*  The  45th  Geo.  III.  ch.  30,  imposed  an  additional  duty 
of  id.  in  305.  on  articles  mentioned  in  the  first  member  of 
the  schedule,  and  9e/.  in  ^os.  on  those  of  the  second. 

The 
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1814-  The  cause  was  this  day  argued,  by 


Tuesday, 
14th  November 


The  King        fVolton,  for  the  Crown :  and 


V. 


Bates.         Adolphus  for  the  defendant ;  when  the  Court 
requiring  a  second  argument,  it  was  re-argued,  by 

ilfjune.         Clarke,  for  the  Crown :  and 

^ — ^  . 

Harrison,  contrd. 

The  statutes,  the  arguments,  and  the  cases,  are 
all  so  fully  gone  into  by  the  Lord  Chief  Baron, 
in  delivering  his  very  elaborate  and  comprehensive 
judgment,  that  it  will  not  be  necessary  here  to 
give  more  than  an  outline  of  the  arguments  used 
on  either  side* 

For  the  Crown  it  was  submitted,  that  these  bonds 
were  merely  transferrable  chattels,  and  created  only 
]>er8onal  liability,  and  could  in  no  sense  be  con- 
sidered as  a  charge  on  or  giving  an  interest  in 
land.  They  are  not,  therefore,  within  the  first 
branch  of  the  schedule,  but  the  latter,  as  coming 
und^  the  general  words,  '  all  goods  and  chattels.' 
They  are  transmissible  to  personal  representatives* 
The  rates  themselves  create  no  charge  on,  or  interest 
in  the  houses ;  still  less  can  an  instrument  purporting 
to  be  an  assignment  of  them  do  so,  and  that  by  way  of 
this  sort  of  bond.  It  gives  the  holder  no  right  to  dis« 
train  or  enter,  or  any  means  of  recovering  the  money, 
but  by  personal  proceedings.  Bonds,  post  obit  and 
other,  are  daily  the  subject-matter  of  sale,  as  chat- 
tels. 
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tels.     If  then  these  bonds  Test  no  interest  in  the       ^816. 
land,  but  are  merely  personal  obligations^  and  afe    xhe  King 
transferrable   like  exchequer  bills,  their  sale  by      ^  ^ 
auction  is  liable  to  the  higher  duty,  as  being  the 
9ale  of  a  chattel* 

On  the  other  hand  it  was  contended,  that  these 
instruments,  although  they  had  been  given  the  name 
of  bonds,  were,  in  fact,  no  such  thing;  they  are  in 
effisct  assignments  of  a  charge  on  the  houses^  SfC.  in 
respect  of  which  the  rates  are  assessed.  That  ^'all 
ether  goods  and  chattels,''  mentioned  in  the  second 
member  of  the  schedule,  immediately  after  furniture, 
fixtures,  pictures,  &c.  must  be  construed  to  mean 
things  of  somewhat  the  same  nature,  and  could  not 
be  extended  to  include  these  bonds ;  and  that  if, 
therefore,  they  did  not  come  within  the  first  mem- 
ber of  the  schedule,  they  .were  out  of  th^  act 
altogether.  It  is  not  the  occupier  of  the  house 
that  is  rated,  it  is  the  house  itself.  The  occupier 
must  pay,  it  is  true,  but  the  house  is  liable,  even 
while  unoccupied.  The  instrument  itself  is  liable 
to  a  stamp-duty,  on  its  being  tranrferred;  and  that 
is  a  reason  why  there  should  not  be  the  higher  duty 
imposed  on  its  sale,  as  is  the  case  with  the  other 
acknowledged  and  favoured  cases  of  a  transfer  of 
an  interest  in  lands,  &c.  And  two  cases  were 
eited,  Knapp  v.  Williams  fgj,  and  Finch  v. 
Squires  (hj^  which  are  fully  stated  and  com* 
mented  on  in  the  delivery  of  the  judgment  of 
the  Court  by  the  Lord  Chief  Baron.    The  whole 

'  (g)  ^  Ves.  43a  (hO  lb.  vol.  10,  p.  41. 

tending 
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1^16*  tending  to  establish, — ^that  the  instrument  in  ques- 
The  Kino  ^<^^  ^''^^  ^^^  ^  nature  of  an  assignable  mortgage 
V-  on  the  credit  of  the  land,  &c*  in  respect  of  which  the 
rates  were  imposed,  and  out  of  the  produce  of  which 
they  were  ultimately  to  be  discharged ;  than  of  a 
personal  chattel  recoverable  from  any  person  who 
was  responsible,  in  the  character  of  an  obligor,  for 
the  satisfaction  of  them ;  and  therefore  the  sale 
by  auction  of  such  an  instrument,  was  subject  only 
to  the  lower  duty. 

With  respect  to  the  cases  cited,  the  Counsel  for 
the  Crown  endeavoured  to  distinguish  the  first  of 
those  from  the  present,  by  attributing  that  decision 
to  the  object  of  giving  effect  to  the  statutes  of  mort- 
main ;  and  that,  because  tolls,  as  an  hereditament, 
were  expressly  within  those  acts.  And  as  to  the 
other^  they  submitted,  that  as  there  could  be  no 
doubt  that  the  poor  and  county  rates  (which  were 
the  subject  of  consideration  in  that  case,)  were  an 
encumbrance  on  land,  a  decision  to  that  efkct  could 
not  apply. to  the  present  question  on  this  particular 
and  anomalous  bond. 

Cur.  adv.  vtdL 

Thomson^  Chief  BaroUf  now  delivered  judg- 
ment.—[JEfmn^  stated  the  case.2  It  was  intended 
(observed  his  Lordship)  that  it  should  be  made 
a  question  of  law,  which  of  these  duties,  whether 
the  higher  or  the  lower  duty,  slnmld  be  paid  by  the 
auctioneer:  and  certainly  he  must  pay  the  highef 
duty  unless  he  can  bring  himself  within  that 
clause  which  imposes  the  lower  duty  on  selling  any 

interest 
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interesjt  in  possession  or  reversion  in  any  freehold,        ^^^^'    , 

customary,  copyhold,  or  leasehold  lands,  tenements.    The  Kimq 

houses,  or  hereditaments.     The  question  therefore         ^' 

will  be,  looking  into  these  acts  of  parliament  which 

are  referred  to,  whether  that  which  has  been  sold, 

that  is  this  bond,  and  the  assignment  of  the  rate 

that  has  been  laid  upon  this  property,  is  an  in* 

tercst  in  possession  or  reversion  in  any  freehold, 

customary,  copyhold,  or  leasehold  lands,  tenements, 

houses,  or  hereditaments ;  for  if  it  is,  then  the  lower 

duty  is  to  be  paid ;   if  it  comes  under  the  descrip* 

tion  of  other  property  in  general,  then  the  higher 

duty  is  to  be  paid. 

The  first  and  principal  of  the  acts  of  parliament 
which  are  mentioned  in  the  case,  is  the  35  Geo.  III. 
c^,  73  *.  That  act  repeals  the  former  acts  of  par^ 
fiament,  which  were  made,  (fUnong  other  things,) 
for  the  paving  of  this  parish  of  Mary^le-bone,  and 
for  the  further  and  better  provision  ^r  the  relief 
of  the  poor.  Then  there  is  a  clause,  which  enables 
the  commissioners  to  make  rates,  (sect.  179,)  enact- 
ing, that  they  are  to  make  rates  (for  a  variety  of 
purposes,  the  poor  rate,  the  highway  rate,  the 
water  rate,  and  a  rate  for  paving,  repairing,  and 
cleansing  the  streets;  describii^  how  much  that 
assessment  shall  be,  under  the  different  circum- 
stances,) **  upon  all  and  every  person  or  persons 
^*  who  do  or  shall  inhabit,  hold,  use,  occupy,  pos- 
*'  sess  or  enjoy  any  land,  ground,  house,  shop, 
'*  warehouse,  coach-house,  staUes,  cellar,  vault, 
''  tenement,  hereditament,  or  other  building,  within 

*  These  acts  are  not  printed. 

VOL.  Ill*  A  A  "  the 


SATva. 
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^  ^^^^  ,  "  the  said  parkli  or  limits  aforesaid,  according^  to 
The  KiKo  "  the  yearly  rent  or  value  thereof;"  which  rates,  so 
^•_  to  be  made  and  assessed  by  virtue  of  that  act,  shall 
be  entered  in  a  book  w  books  to  be  provided  for 
that  purpose^"  and  so  on.  That  rate,  therefore,  is 
to  be  made  on  all  perscms  who  shall  inhabit  or  hold 
property  within  the  peridi. 

The  1 87th  section, — recking,  that  there  are  many 
houses,  buildings^  and  so  on,  within  these  limits, 
which  are  taken  on  leases  for  years  or  otherwise^ 
and  by  the  lessees  or  temmts,  and  also  by  land* 
liMrds  or  owners  thereof,  are  let  out  in  parts,  01: 
separate  apartments,  to  under-tenants,  and  other 
houses  and  premises  are  let  ready-furnished, — 
enacts,  **  that  the  several  lessors,  lessees,  landlords^ 
owners  or  proprietors  of  all  sueh  houses,  buildings,'' 
^.  '^  so  let,  or  which  shall  hereafter  be  let,  shall 
respectively  be  deemed  and  taken  as  the  occupier 
thereof,  and  shall  be  liable  and  subject  to  the  pay^ 
meat  of  the  rates  or  assessments  directed  by  tht^ 
act  to  be  made,  &c/'  Then  the  next  clause  enacts,. 
*'  that  the  tenant  of  each  separate  apartment  shall  be 
liable,  and  that  the  respective  occupiers  who  shall 
pay  such  rates  shall  deduct  the  same  in  paying 
their  landlords  their  rent." 

Then  eomea  a  clause,  which  I  think  t^^eara 
to  be  very  material  upon  the  present  case*  The 
former  fix  persons^  in  respect  of  their  oecupatioir 
of  the  premises:  this  seems  to  go  farther.  By  the 
ig2d  section  it  is  enacted^  **  That  where  any  of 
the  lands,  houses,"  &c.  ''  shaU,  at  the  time  of  mak- 
ing any  of  the  said  rates  or  assessments,  be  empty, 

untenanted 
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unt^nant^d  or  unoccupied,  then,  and  in  every  such  ,  ^^^^ 
case,  it  shall  be  lawful  for  the  vestrymen  to  rate  The  KiNa 
and  assess  such  premises  respectively  at  one-half  of 
such  rates  or  assessments,  during  the  time  only  that 
such  premises  shall  be  empty,  untenanted  or  unoc« 
Qupied;  and  in  case  the  premises  shall  become 
after  such  rate  or  assessment,  empty,  untenanted  or 
unoccupied,  one-half  only  of  such  rate  or  assessment 
sfiall  be  charged  on  such  premises  respectively  dur-» 
ing  so  long  a  time  as  the  sam$  shall  continue  empty, 
&c. ;  and  then,  that  in  any  of  the  said  cases,  '*  the 
said  rate  or  rates,  assessment  or  assessments,  and  all 
arrears  due  thereon,  shall  be  paid  by  the  dwner  or 
owners,  proprietor  or  proprietors,  lessee  or  lessees, 
or  by  the  first  or  any  other  tenant,  or  the  occupier 
thereof;*'^ — So  that  in  such  cases  the  premises  them- 
selves, in  the  event  of  their  being  unlet,  are  to  be 
charged,  and  the  succ^ding  tenant  is  to  pay  that 
charge  so  laid  upon  the  premises;  in  which  last 
case  such  tenant  shall  be  allowed  to  deduct  it  out  of* 
his  rent. 

.  There  are  further  provisions  relating  to  public* 
b^tiildings,  vacant  spaces  of  ground,  and  dead  walls; 
and  a»to  these,  if  there  is  no  person  subject  in  respiect 
of  their  occupation,  for  the  same,  they  are  to  be  as- 
sessed at  a  rate  not  exceeding  sixpence  a  square  yard 
of  the  pavement  paved  or  repaired  under  the  direction 
of  the  vestrymen,  and  situate  in  any  sq  lare,  street  or 
place  belonging  to  such  public  buildings,  (piarish 
churches,  parochialor  other  chapels,  meeting-houses, 
&c. ;)  and  then  this  rate  or  assessment  to  be  made 
and  paid  for  such  pw'ish  churches,  churchyards,  and 
A  A  2  parochial 
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,  ^^^^  pttrochial  chapels,  shall  be  psud  by  the  church- 
The  King  wardens,  out  of  any  monies  pnyable  to  and  received 
fi  a  ^y  ^^^  churchwardens  or  chapelwardens,  either  fer 
seats  in  the  church  or  chapels,  or  for  burial  fees  ; 
and  the  rate  or  assessment  to  be  made  and  paid  for 
any  other  chapel  or  meeting-house,  school,  market, 
warehouse,  dead  wall  or  void  space,  shall  be  paid 
by  the  respective  owner  or  owners,  proprietor  or 
proprietors  thereof; — and  shall  be  charged  and 
chargeable  upon  the  premises,  and  be  recovered 
and  applied  in  such  manner  as  other  rates  and 
assessments  are  directed  to  be  recovered  and  applied 
by  this  act/' 

In  the  same  way,  in  section  194,  unfinished 
houses  are  to  be  charged  with  the  rate,  ^*  and  if  the 
owner  shall  refuse  the  3ame,  they  shall  be  levied  on 
the  goods  and  chattels  of  me  person  so  required 
to  pay  the  same,  in  manner  thereinafter  directed  ; 
and  in  case  the  owner  shall  not  be  known,  or  can- 
not be  foimd,  or  shall  be  under  commission  of  bank- 
ruptcy,  then  the  rate  or  assessment  made  thereon 
shall  be  charged  and  chargeable  on  the  premises, 
until  the  owner,  prqirietor,  or  lessee  can  be  found ;" 
(making  it  a  charge  upon  the  premises,  with  which 
some  jper^on  shall  thereafter  be  afiected ;  but  the  jir^- 
mises  are  to  be  charged ;) — **  or  until  assignees,  in 
case  of  bankruptcy^  are  appointed:  when  the  same, 
and  all  arrears  due  thereon,  shall  be  levied  on  the 
goods  and  chattels  of  such  owner  or  owners,  pro- 
prietor or  proprietors,  lessee  or  lessees,  or  upon  the 
goods  and  chattels  of  such  bankrupt,  in  the  posses- 
sion or  custody  of  such  assignee  or  assignees,  who 

is 
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it  and  are  hereby  made  liable  topaythesame  out  of       ^^-^ 
the  goods  and  chattels  of  such  bankmpt  or  bank-    xhe  Krao 
nipts,  or  upon  the  said  premises,  in  like  manner  as         ^ 
other  rates  made  by  virtue  of  this  act  are  made. 
recoTenble.'' 

Then  there  is  a  dause  (19s)  which  is  somewhah 
analagous  to  the  payment  of  the  landlord's  rent, 
under  the  statute  of  Anne,  That  when  any  goods 
are  taken  in  execution  by  any  sheri£P  or  other 
officer,  before  such  rate  or  rates,  assessment  or 
assessments,  shall  have  been  paid,  then  the  sheri£^ 
upon  demaad  made  by  the  collector  or  collectors 
for  the  time  being  to  the  said  vestrymen,  shaU  and 
he  is  thereby  directed  and  required,  to  pay  such 
collector  or  collectors  such  rate  or  rates,  assessment 
or  assessments,  so  made  as  aforesaid;,  and  which* 
shall  not  have  been  paid  by  such  person,,  and  all  ar- 
rears due  thereon:  but  soasnottochaige  the  sheriff 
with  the  payment  of  more  than  one  year's  rate. 
And  in  the  next  section  it  is  enacted,  that  in  case 
the  owners,  occupiers,  and  so  on,  of  any  land, 
ground,  house,  shop,  &c.  refuse  or  n^lect  to  pay 
the  rate,  it  is  to  be  recovered'  by  distress  and  sale^ 
of  titt  goods  of  the  party  neglecting  or  refusing,- 
which  shall  be  found  either  in  the  county  of  Mid^ 
dksea,  or  city  and  liberty  of  Westminster,  or  any 
other  county,  city  or  liberty ;  such  warrant  being- 
first  backed  or  countevsigned  by  some  magistrate* 
for  the  county,  city  or  liberty  where  the  distress^ 
k  to  be  made,  the  goods  are  to  be  appniaed  and 
sold. 

AA  3  Then 


3J4  «  CASES  IN  THE  EXCREQUEB^ 

>8ig'  Then  it  is  provided,  (sec.  199,)  that  it  shall  be 

The  King    lawful  for  the  vestrymeii,  and  they  are  empowered  to 

^*         borrow  and  take  i^  at  interest,  according  to  the  regu-* 

lations  and  restrictions  thereinafter  mentioned,  such 

.  sum  and  sums  of  money  as  any  person  or  persons  i& 

or  are  willing  to  lend  and  advance  upon  the  credit 

of  any  of  the  rates  or  assessments;  and  by  any* 

writing  upon  vellum  or  parchment,  signed  by  the 

vestrymen,  to  assign  such  rate  or  assessment,  upoa 

the  credit  of  which  any  money  shall  be  advanced  and 

lent,  to  any  person  or  persons  who  shall  advance  and 

Ii)nd  such  money  thereon,  as  a  security  foir  the  several 

sums  so  borrowed,  with  interest,  which  interest  shall 

be  payable  and  paid  half-yearly  by  the  tveasuren 

I  am  not  aware  that  there  is  any  tibing  more  ia 
this  act  of  parliament,  which  calls .  for  particular 
observation.  The  subsequent  act  of  parliamenfe. 
makes  no  material  alteration  in  the  provisions  of  it« 
The  bonds  are  to  be  given  to  the  treasurer,  and 
he  may  put  them  up  and  sell  them  by  auction.. 
That  has  now  been  done;  therefore  the  question  is,, 
what  duty  the  auctioneer  has  incurred  by  this  sale  ? 
and  that  depends  on.  the  question,  whether  there 
i$  an  interest  in  any  land  created  by  these  bonds» 
Certainly,  in  the  first  place,  the  assessment  is  laid 
upon  the  person  of  the  occupier  of  the  land;  but  it 
'  is  in  respect  of  that  lan4  which  h^.so  occupies,  and 
of  his  occupation.  In  the  case  of  a  vacant  posses*- 
sion,  it  is  expressly  provided,  that  the  assessment 
shall  be  made  upon  the  land  itself;  and  so  in  tha 
case  of  dead  walls,  and  other  places  that  are  men-t 

tioned» 
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tioned,  which  ave  to  be  assesied,  and « when  there       ^8iR 

comes  aay  occupier  he  is  to  pay  the  rate.    In  the    xhe  Kin« 

case  of  a  vacant  possession,  and  in  the  case  of  church*         «• 

yards  and  dead  walls,  they  are  to  be  paid  by  the  o  g  TT  a^ 

parish  in  the  way  that  has  been  mentioned*     Thle'^'^'^^^c^/^f 

mode  of  levying  against  the  person  liable  to  pay 

who  makes  default,  appears  to  be  by  distress,  and 

that  distress  is  a  pretty  ample  one;  fw  it  is  not  co&^ 

fined  to  goods  and  chattels  within  thtf  place  within 

which  the  duty  has  accrued,  but  it  is  extended  to 

any  county,  upon  the  backing  of  the  warrant  by  tk 

magistrate  having  jurisdiction  there*    And  here  I 

would  state,  while  it  occurs  to  me,  that  the  provision 

for  the  poor's  mte  is  dii^ected  by  the  first  statute^ 

(the  statute  of  EUzabetk^)  to  be  levied  in  that  way^ 

by  distress ;  but  the  statute  of  the  17  deo.  II.  haa 

provided  in  the  same  way  as  this  has  done,  that  if  it 

cannot  be  levied  in  the  pkce  where  it  is  due,  it  may 

be  levied  any  whare  eise,  by  the  same  sort  of  en^ 

divsement  of  the  warrant :  so  that  the  mode  of 

recovering  the  poor's  rate,  and  the  mode  of  recover* 

ing  this  rate,  appears  to  Be  pretty  nearly  the  same* 

Then  the  question  which  arises  is,  whether  this 
which  has  been  put  up  to  be  sold  is  not  an  interest 
in  land  ?  that  is,  whether  such  an  interest  as  the 
ass^ment  of  these  rateft  creates-- (which  arises^ 
in  one  case,  in  respect  of  the  occupation  of  land : 
and  in  the  other,  in  the  case  of  vacant  possession' 
<tf  land,  in  which  latter  the  land  and  premises  so 
vacant  are  assessed,  and  the  person  afterwards  occu- 
pying them  is  liable  ;)-«-can  be  said  to  be  other  than 
n  degree  qf  interest  in  land :  for  if  it  be  any  interest 
A  A  4  whatever 
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J^i^-  ^  whatever  in  land,  then  it  is  subject  to  the  lowest  duty 
TJi£  King    ^^^^  ^  imposed,  which  would  be  the  seven-pence* 


There  seems  to  me  to  have  been  a  good  deal  ef 
light  thrown  upon  this  subject  by  the  argumeiats, 
and  especially  by  the  last  which  we  heard*  The 
second  argument  assisted  us  much,  by  comparii^  this 
case  to  some  others,  under  what  may  be  called  similar 
circumstances,  in  which  it  has  been  decided  that 
dues  of  different  descriptions,  as  tolls  and  poor-rates, 
and  money  borrowed  on  the  security  of  poor-rates^ 
are  an  interest  in  land  ;  and  so  much  so,  that  where  a 
thing  of  such  a  description  has  been  devised  to  a  cha- 
ritable use,  it  has  been  held  to  be  within  the  statutesof 
mortmain,  which  it  could  not  be,  unless  it  were  an 
interest  in  land.  Bonda  given  by  parishes  to  charge 
the  poor's  rates,  and  bonds  for  bulling  a  county  gaoU 
payable  out  of  the  rates,  have  both  of  them  beea 
decided  in  the  Courts  of  Equity  to  be  such  an  in-< 
terest  as  eannot  be  devised  for  charitable  purposes* 

The  first  case  was  that  of  Knapp  v.  WilUams^ 
in  a  note  to  Corbyn  v.  French^  in  4  Vesey,  430, 
which  appears  to  me  to  be  a  very  strong  decision ;  and 
that  is  afterwards  followed  up  by  another.  The 
defendants  in  that  case  were  governors  of  a  charity 
fortherelief  of  the  poor  widows  and  children  of  clergy- 
men, and  they  claimed  a  mortgage  for  500/.  upon  the 
tolls  arising  under  acts  of  parliament,  (3  Geo.  I» 
10  Geo.  I,  cap.  6,  1 1  Geo.  II,  cap.  6,)  for  the  repair 
of  the  Brentford  turnpike  road :  the  security  was 
taken  upon  the  tolls  simply,  not  including  the  toll- 
houses aod  gates;  so  that^  in  fact»  there  was  no 

tangible 
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tangibie  property  there*     The  question — :whether       i8»g> 

that  was  within  the  statute  g  Geo.  11.  cap.. 26,    The  Km* 

canie  on,  upon  exceptions  to  the  Master's  report.         v. 

That  point  was  said  to  have  been  decided  in  the 

case  of   Buckeridge  v.  Ingram,    (2  Ves.  652,) 

where  shares  in  the  navigation  of  the  river  Avon 

were  held  to  be  real  estate,  and  subject  to  dower ; 

but  that  case  does  not  seem  to  spflj  to  this 

question,   for  it  merely  decided  those  shares  to 

be  real  estate,  just  as  the  New  River  shares  were. 

The    Lord    Chancellor    said,    '*  It  occurred  to 

me,  that  it  had  been  determined  that  a  mortgage 

of   turnpike    toUs  is   within  the  statute.      The 

mortgagee  would  have  a  right  to  come  into  this 

Court  to  have  an  account,  and  a  receiver  appointed ; 

he  would  have  a  right,  by  the  aid  of  the  Court,  to 

have  the  tolls  specifically  applied  to  his  mortgage. 

Consider  what  the  point  of  law  is  from  the  nature  of 

the  interest ;  it  is  not  at  all  within  the  mischief: 

but  the  consequences  would  open  a  much  larger  field 

for  charitable  donations.     From  the  nature  of  the 

iHterest  created  by  the  act,  these  tolls  granted  in 

peipetuity  are  certainly  a  hereditament ;  it  is  in  its 

nature  an  interest  affecting  land ;  he  might  bring 

an  assize  for  these  tolls,  I  should  think.     There  19 

another  species  of  tolls  which  gives  no  right  at  all 

in  the  land,  that  is,  a  toll  thorough.    I  think  it  falls 

within  the  general  words  of  the  statute.'' 

Afterwards,  in  House  v.  Chapman^  p.  542  of  the 
same  book,  it  was  decided,  **  that  the  bequest  for 
the  improvement  of  the  city  oi  Bath  was  a  chari« 
table  bequest,  and  that  the  mortgages,  the  five 

bonds 
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1^1 6>       bonds  of  the  commissioners  for  the  improvement  of 
The  King    *^®  c^'X*  ^^  t^®  ^^^^  bonds  of  the  commissioners  of 
«•         the  turnpike,  did  not  pass  thereby,  but  were  un- 
disposed of  by  the  will,  and  belonged  to  the  next  of 
kin  of  the  testator,'*     That  was  the  effect  of  that 
case,  so  determined. 

There  was  a  strong  case  too  cited,  (Finch  r. 
Squire^)  which  is  in  10  Fese^^  p.  41,  where  money 
secured  by  assignment  of  the  poor  rates  and  county 
rates,  was  held  to  be  within  the  statute  9  Geo.  II. 
cap.  36,  and  therefore  could  not  pass  under  a  bequest 
to  a  charity.  The  Master  of  the  Rolls  said  in  that 
case,— *^  So  all  that  is  paid  in  respect  of  the  land  is 
got  from  the  land,  as  much  as  rent  arises  out  of  the 
land  itself.  It  is  more  properly  to  be  said  to  arise 
out  of  the  land,  because  it  is  more  in  respect  of  the 
occupation,  than  the  tolls  for  the  mere  privilege  of 
passing.  As  to  that  part  of  the  poor<>ratea  that  ia 
raised  out  of  the  personal  property,  it  cannot  ber 
distinguished.  I  cannot  divide  and  apportion  the 
security,  that  so  much  is  to  be  imputed  to  the 
produce  of  the  land,  and  so^  much  is  from  personal 
property.  I  must  take  the  whcde;  they  are  $» 
blended  that  it  is  impossible  to  distinguish  them. 
If  the  consequence  of  their  holding  this  security 
would  be  that  something  real  would  go  to  the  cha- 
rity, it  must  fail  altogether.*'  That,  therefore,  was 
certainly  considering  those  bonds  for  the  payment 
of  money  chargeable  on  the  poor's  rate,  to  be  an 
interest  in  land,  as  much  as  a  rent  arising  out 
of  the  land  itself.  His  Honour  was  therefore 
dearly  of  opinion,  that  so  much  as  was  chained 

to 
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to  the  poor's  rates  in  respect  of  the  occupation  of       i^i6, 
land,  was  an  interest  in  land,  within  the  meaning    71^^  ^^^^ 
of  the  Mortmain  Act,  and  therefore  could  not  pass.  v. 

BaTE9^ 

I  cannot  distinguish  the  present  case  from  those 
that  have  been  aUuded  to ;  they  have  been  decided 
by  very  high  authority,  and  I  think  it  would  be 
extremely  wrong  to  suggest  any  doubt  of  the  pro- 
priety of  their  decision.     They  appear  to  me  en- 
tirely to  govern  this  case,  independently  of  the 
construction  which,  without  them,  possibly  might 
still  have  been  put  upon  these  clauses  in  the  act  of   • 
parliament,  which  has  so  charged  real  property  with 
the  liability  to  this  payment;  (although  the  person 
^ho  is  to  answer  it  is  to  be  compelled  to  pay,  in  the 
first  instance,  by  personal  distress,)  inasmuch  as  it 
is  in  respect  of  the  occupation  of  that  real  property 
that  he  stands  so  charged.    It  appears  therefore  to 
be  an  interest  in  land.     According  to  those  cases, 
these  bonds  would  not  have  passed  by  a  devise 
in  mortmain ;  the  consequence  is,  that  being  an  in-    . 
terest  in  land,  the  whole  that  could  be  demandedl 
upon  the  sale  of  these  bonds  is  the  lower  duty,  ^hich 
18  the  seven-pence.     And  that  is  the  opinion  of  the 
Court. 

Judgment  for  the  Defendant. 


The 
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'^TWsrffly.      '^^  Attorney  General  v.  Brandon. 

I4th  January, 

The  scenes  of  iHIS  was  a  motion  for  a  rule  (a  verdict  having  been 
and  all  other  given  for  the  Crown,  on  an  information  filed  against 
S?ntcd*^are  *^®  defendant  for  the  recovery  of  duties,  to  the  pay- 
liable  to  the  ment  of  which  he  was  charged  to  have  become  liable 
cise'a!  painted  Under  the  Statutes  10  Armey  c.  ig,  24  Geo.  IIL 
i^ncn-  c.  41,  25  Geo.  IIL  c.  72,  43  Geo.  III.  c  69,  im- 

iincn°J^thhi  posing  *  ^"^  ^  "  linen,  printed,  painted,  stained^ 
the  sututes.  or  dyed,"  in  req)ect  of  scenery  painted  by  him  for 
But  where  t^g  usc  of  the  theatre,)— calling  on  the  Attorney 
been  previ-  General  to  show  cause  why  that  verdict  should  not 
h  U  nSt  Sie  ^  se*  ^^^^  ^^  entered  for  the  defendant,  on 
to  anv  fur-  certain  points  of  objection  made  at  the  trial,  and 
beSeafur-*^    reserved  by  the  Lord  Chief  Baron. 


[1815.  jj^n  obtained  the  rule,  on  two  grounds,  ist,  thafc 

lot&NovI^.]  the  statutes  imposing  the  duty  on  painted  linen,  had 
Ae  primer  not  included  canvos^  which'  is  made  not  of  flax  but 
a  dtt^  m^  of  hemp  ;  2dly,^  that  if  they  did,  the  defendant,  who 
•ton^'^in're-  ^^  ^*  *  tnamifacturer  of  such  things  as  goods^ 
sped  of  the  tDoreSf  and  merchandise^  was  not  within  the  words^ 
sariiy  laid  on  intention,  or  policy  of  those  statutes.  Hesubmittedto 
m2?^pI!S'  theCourt;— thattheleadingterm;w7n/m^,employed 
tion.  in  the  acts,  controlling  all  the  subsequent  words,  was 

sufficiently  explicit  of  the  object  of  the  l^islature,  in 
subjecting  such  things  to  duty,  merely  as  an  article 
of  trade  and  commerce ; — and  that  it  had  not  been 
the  intention  of  the  legislature  to  impose  any  such 
duty  on  the  mere  productions  of  a  painter, — a  per- 
son exercising  a  fine  art»  at  all  times  fostered  by 

natiomd 
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national  encouragement: — but  that  it  was  to  be  ^    ^^|7« 

restricted  to  the  produce  of  madiinery,  or  to  that  Attornby 

wholesale  and  facile  production  of  slight  manual  General 

ppnation,  which  was  nearly  allied  to  it,  and  would  BaANDoy,. 
satisfy  the  words  used  in  the  Act,  following  the 
generic  term  printing. 

'  It  appeared  from  the  rep(Mt  to  l)e  in  evidence,*—  1816. 
that  the  canvas,  on  which  the  scenery,  as  well  as  all  tut  May. 
paintings  in  oil  were  executed,  was  first  primed  be^^ 
fore  the  artist  could  use  it ;  that  is,  that  it  was  pre- 
viously prepared  by  laying  on,  a  whitish  body  of 
paint,  which  fitted  it  to  receive  the  colours  i — ^that 
there  were  persons  whose  business  it  was  to  perform 
that  operation  as  a  trade,  and  who  took  out  an  annual 
license  and  paid  the  duty, — but  that  in  the  pre^nt 
case  that  was  done  by  the  painter  himself.  And 
it  was  also  proved,  that  the  extensive  manufacture 
of  the  article  of  floor-cloth,  was  subject  to,  and  paid 
a  duty,  in  the  same  manner. 

The  Solicitor  General^  Datmceyy  Clarke^  imd 
Walton^  now  showed  cause.  They  met  the  first 
objection  by  showing, — that  in  other  acts  of  parlia- 
ment, canvas  was  spoken  of  and  considered  as  linen, 
particularly  the  43  Geo.  III.  c.  68,  in  the  schedule 
of  which,  canvas  of  various  denominations  is  classed 
under  the  head  "  finen." 

As  to  the  general  liabUity  of  painters  on  can- 
vas to  the  excise  duty,  they  instanced  the  usage 
with  respect  to  the  manufactures  of  floor-cloth,  which 
(they  submitted)  was  in  substance  precisely  the  same 

thing ; 


Attokkey 
Geneeal 

V. 

Branik)n« 
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thing;  and  that  as  there  was  no  exeepdon  in  any 
one  of  the  acts,  in  favour  of  this  species  of  paintings 
the  duty  was  therefore  diargeable ; — that  tibe  incon^ 
Tenience  adverted  to,  in  the  case  of  artists  and  odsers^ 
was  easily  obviated,  by  the  aceommodation  of  pro* 
curing  the  canvas  ready  primed,  on  which  a  duty 
having  been  received,  none  was  payable;  but  that  if 
they  did  not  choose  to  do  so,  they  were  liable  to  the 
duty,  and  must  pay  it.  They  then  went  into  dl 
the  statutes  on  the  subject,  and  contended,  that  iti 
was  clear,  both  from  their  object  and  language,  that 
the  duty  was  payable  for  the  article  which  had  grreit 
rise  to  the  present  proceeding  ;  and  that  if  it  should 
be  held  to  be  really  exempt  from  duty,  86  must  be 
also  floor-cloth,  which  had  been  constantly  charged^ 
and  which  could  then  no  longer  be  demanded. 


Pell^  Seij^  Holt^  and  Lamb^  endeavoured  to 
support  the  rule;  contending,  in  addition  to  the 
arguments  used  on  obtaining  the  rule,-^that  it  could 
not  have  been  the  intention  of  the  legislature  to 
ixnpose  a  duty  on  this  species  of  painting  in  oil:— 
that  for  more  than  loo  years  since  the  ih*st  act  on 
the  subject  passed,  no  duty  had  ever  been  de-^ 
manded  for  such  articles  as  were  die  object  of  this 
information ;  but  that  the  statutes  had  in  view  merely 
linen,  properly  so  called,  which  had  received  addi- 
tional beauty  and  value  from  the  well-known  process 
of  being  figured  and  coloured  by  the  public  manu- 
facturer as  an  article  for  sale  in  the  market,  and 
exciseable  as  such:^— that  printing  was  the  nomeri 
genernHssimum^  and  the  following  words  were  used, 
ea:  abundanti  cautela,  and  to  prevent  evasion.  .     . 

They 
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They  tlien  proceeded  to  show,  from  rarious  sec*'  .    ^^'7'   ^ 
tions  and  dauses  of  the  sereral  acts,  particularly  of  Attosney 
the  25  Geo.  Ill-  c.  72,  that  they  became  absurd  or    Gkksral 
futile,  when  attempted  to  be  applied  to  the  artK^le    Qj^^kqc^^ 
in  question.     Was  it  to  be  imagined,  for  iilstance, 
that  the  painters  o£  the  Royal  Academy  were  to 
enter  their  rooms  and  give  notice  to  the  Excise, 
which  some  of  the  provisions  required  of  painters  of 
linen,  before  they  could  begin  a  picture  ?  for  as  to 
their  purchasing  their  canvas  ready  primed  (although 
It  was  not  admitted  that  that  would  absolve  the 
painter  from  further  duty,  if  the  arguments  of  the 
Crown  were  right,)  painten  set  too  much  value  on 
their  labours  to  entrust  to  another  so  essential  an 
c^ration  as  the  substratum  of  their  productions, 
which  might  be  destroyed  by  a  defect  in  that  par- 
ticular.    But  it  is  on  the  pafmter  of  the  linen  that 
the  duty  is  imposed,  not  on  the  primer;  or  if  on  the 
primer  in  respect  of  what  he  does  to  it,  the  painter 
would  also  be  liable.     It  was  also  among  those  pro- 
visions, that  the  linen  should,  before  it  was  painted, 
be  measured  and  marked  at  both  ends,  and  apenalty^ 
is  imposed  on  defacing  such  marks ;  and  several  other 
requisitions  were  adverted  to  with  the  same  object. 
Those  provisions  (they  submitted)  could  not  have 
been  intended  to  apply  to  a  painting ;  or  no  one 
could,  in  future,  paint  a  landscape  on  paper,  if  the 
construction  contended  for  by  the  Crown  were  right, 
without  being  liable  t(t  a  duty. 

As  to  floor-<;loth,  that,  they  submitted^  was 
chargeable  as  a  manufactured  article  of  extensive 
commercial  importance,  and  produced  by  machinery 

which 
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1817.       which  stamped  it  with  Uocks ;  and  that  assisted  the 
Attorney   distinction  taken  in  favour  of  the  defendant. 
General 

BaANDoK  ^  schedule  F.  foreign  pictures  are  charged  with 
a  duty,  eo  nomine  ;  and  it  would  be  absurd  to  say 
that  pictures  painted  in  oil  on  canvas,  come  under  any 
classification  of  painted  linens.  The  object  of  the  acts 
could  only  apply  to  linens  as  ^uch,  and  meant  to  be 
afterwards  ttsed  as  svch,  and  to  be  applied  to  the  pur-^ 
poses  to  which  linen  is  usually  applicable,  as  dresses^ 
furniture,  &c.  And  one  of  the  terms  used  in  these 
acts,  by  way  of  description  of  the  article,  is  piece 
goods ;  but  they  could  never  have  had  in  contem^ 
plation  this  sort  of  operation  on  it,  which,  wheii 
performed,  totally  destroyed  its  quality  as  linen,  and 
left  no  vestige  of  that  article  apparent.  In  an  in- 
dictment for  stealing  a  picture,  a  description  of  it 
by  the  term /painted  linen,'  would  be  insufficient 
to  support  such  a  charge. 

The  Solicitor  General  in  reply,  urged — that  as 
all  the  terms  used  in  the  act,  printing,  painting, 
staining,  and  dying,  were  entirely  distinct  in  them- 
selves, and  were  performed  by  distinct  modes  and 
processes,  it  was  obvious  that  each  was  intended 
to  be  distinctly  charged  with  the  duty,  and  they 
could  not,  therefore,  be  considered  only  as  di£Perent 
modifications  of  the  same  operation ; — that  linen  had 
been  clearly  shown  to  be  a  term  which  would  include 
canvas,-— and  there  was  no  doubt  that  the  canvas 
in  this  case  was  painted.  Then  the  sole  ques- 
tion would  be,  whether  it  came  within  the  statutes 
imposing  a  duty  on  lin^n  painted  ?  With  respect  to 

aU 
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all  aif^uments  ab  inconvenienHf  the  inconvenienclM  .    ^^^7- 
most  be  taken  to  be  balanced  by  the  conveniences;  Attorket 
but  that,  in  all  events,  the  only  inquiry  at  present    General 


V. 


was,  whether  the  duty  attached.  Brandon. 

Thomson,  Chief  Baron,  now  gave  judgment. 
This  was  an  information  for  duties,  which  the 
defendant  was  supposed  to  owe  to  the  Crown, 
in  respect  of  having  painted  certain  linens.  Tlie 
duty  was  first  imposed  by  the  statute  of  the  loth  of 
Queen  AfmCf  and  has  been  continued  by  a  variety 
of  acts  of  parliament,  with  different  modifications 
and  additional  provisions,  down  to  the  present 
time.  It  is  imposed  on  calicoes  and  linens  printed, 
painted,  stained  or  dyed.  The  article  in  question 
consisted  of  canvas,  which  it  seems  is  (strictly  speak- 
ing) made  of  hemp,  and  not  of  flax  j  and  it  was  for 
a  while  contended,  that  an  article  of  that  description, 
the  fabric  of  which  is  canvas,  does  not  fall  within 
the  description  of  linen.  But,  however,  we  never 
entertained  a  doubt  on  that  subject ;  (and  I  believe 
the  counsel  for  the  defendants  were  themselves,  in 
fact,  satisfied  of  that  at  last,  and  appeared  to  give 
up  that  point;)  because,  in  the  language  of  many 
acts  of  parliament  j  canvas  itself  is  denominated  linen, 
and  is  put  under  the  head  of  linen  in  various  in- 
stances. 

That  being  so,  it  comes  to  the  question,  whether, 
under  the  circumstances  of  this  case,  this  duty 
must  be  held  to  attach?  Mr.  Brandon,  it  seems, 
is  variously  employed  about  the  theatre  of  Covent 
Garden ;  and,  amongst  other  things,  he  was  em- 
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^^|7*  plbyaliil  iftaKttg  tke  scenery,  «!id  ih  p^fttting  hhtt- 
Attornet  &elf  the  scenery  for  the  use  of  that  bouse,  in  cbmg 
which,  be  makes  use  of  canVass,  (which  is  the  tdtide 
in  question,)  and  upon  which  bis  scenery  is  de- 
lineated ;  and  the  way  in  which  that  is  done,  is  most 
certainly  by  painting  it.  The  wtird  painted,  is 
fcnindin  comiedioih  with  other  words,  tiamely,  print- 
ing, staining  and  dying,  which  refor  to  other  modes 
of  Dmamenting  linen  besides  that  of  painting  It; 
but  it  really  results  to  the  question,  wbether  diese 
scenes  are  not  painted  linen  within  this  statute,  for 
whatever  purpose  it  may  be  afterwards  applied? 

It  was  in  evidence,  that  there  are  certain  persons 
whose  business  it  isto  do  the  first  thing  to  the  can- 
vas, preparatory  to  its  being  painted  on,  and  receiv- 
ing what  may  be  called  a  picture;  the  denomination 
of  tbat  previous  operation  is  priming,  w^hich  will 
be  found  explained  in  any  of  the  dictionaries  of  arts 
and  sciences.  I  looked  particularly  into  CSiambers's, 
and  it  is  there  explained  to  be  that  process  by  which 
the  iirst  colour  is  put  upon  the  canvto.  ft  is  neces- 
sary that  that  should  be  done  with  Hnen,  before  any 
oil  paint  can  Ibe  laid  on  it;  for,  otherwise,  it  would 
all  run  througb,  and  never  form  a  picture:  and 
to  prevent  that,  it  is  tbat  they  use  this  basis  called 
priming.  But  it  is,  of  itself,  painting ;  it  is  paint  put 
on  the. canvas,  and  necessarily  so  put  on  it.  The 
scenery  appears  liere  to  have  been  part  of  it  cut 
out  in  different  shapes, — frequently  in  the  shape  of 
trees ;  but  that  makes  no  diflference  in  the  con- 
sideration of  this  question,  of — whetber  it  is  linen, 
and  liable  to  duty  when  painted  on. 

It 
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It  was  in  evidence,  thpt  the  pa^i»  w1u)|h^  ^jh*  ^  ^^?7' 
phym&A  it  is  ae  to  punt  .(prime)  k}m  Kwn,  wd  Attorney 
prepare  it  for  tj^e  fmtef§^  f^gfJ^^lj  pay  «  ^ff^  GiHERAi 
lui  ia  rehired  by  thf  4ct  flf  pftrljwnmt  U>  jl»  pftid  BkakW. 
kj  paiater«,  ^^m^m  md  dy^i^  9fU9m*  In  fmA 
of  f^ct,  they  ta]ce  (9Mfc  aqi  wbujbI  Ucfw^  for  lo doipg: 
aad  those  artM^es,  when  sa  p^^ip^d  q»,  •I'ee^m 
W  4«pr«Bsio)k  jpip<y1P.Qg  that  it  is  ^hargMi  f^itji 
duty ;  imd  tj^  is  tl»  w#y  they  hai^e  ill wys  999^ 
op  down  1^  (h^  pffpseat  tsm-  It  does  i^ot  appear 
that  any  p9Ji|9|cr  of  pigliu)^  h|M  h^m  thought  of,  in 
order  to  have  the  duty  d^m^^nded  of  him :  but  if  he 
does  that,  ?diidi  if  done  by  another  person  would 
subject  the  article  to  a  charge  of  the  duty,  there  is 
no  reason  why  he  should  be  exempt.  It  has  been 
always,  in  fact,  paid  by  the  primers ;  and  the  officers 
gfor^  ^de^oe,  that  they  eater  Aeir  rooiQS  in  which 
these  things  are  done.  That  was  not  required  in 
the  prMeot  instance ;  and  it  was  stated  diat  it  was 
nordy  .meint  to  try  the  question,  whether  they 
are  liaUe  to  pay  the  duty? 

The  matter  lies  in  a  snail  compass;  and  I  do 
not  l^^ow  whether  it  will  be  made  clearer,  by  en.- 
d^wpuring  more  to  anqilify  it.  These  scenes  are^ 
in  fact,  linen  painted;  and  therefore  incur  the 
duty,  as  being  one  of  the  articles  enumerated  in  the 
stiitutes.  Nor  is  that,  after  all,  mcxre  than  has  been 
conabnlly  done  with  regard  to  floor-vcloths,  which 
xegidadly  pay  a  duty  under  the  same  act,  and  foi 
the  same  reasons.  They  are  commonly  in  use;  and 
it  is  perfectly  well  known  they  pay  the  duty:  but 
that  is  in  no  Other  respect,  thai^  as  being  linen 
(  B  2  j)ainted. 
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painted.  Many  of  them  have  figures  on  them,  done 
with  stamps  and  blocks,  which  may  be  denominated 
printing ;  but  with  regard  to  painting,  the  mere 
daubing  them  with  a  single  colour  would  answer  the 
description,  and  when  so  daubed,  they  must  pay  a  duty 
as  painted  linen ;  and  having  done  so,  they  receive 
an  impresnon  as  the  act  directs,  denoting'  that  the 
duty  has  been  charged*  On  the  whole,'  we  are  of 
opinion,  that  the  duty  demanded  by  this  information 
has  been  proved  to  have  been  incurred;  and,  there- 
fore, the  judgment  must  be  for  the  Crown. 

Judgment  for  the  Crown. 


^^mt  Dfljf.] 


The  Attorney  General  v.  Jones  &  Bartlett. 


18 


Iff, 


If  a  man 
by  deedy 
leasehold  and 
personal  pro- 
perty to  trus- 


THIS  was  an  informati<m  filed  for  4;he  recovery 
of  the  sum  of  800/.  for  legacy  duties,  under  the 
48  Geo.  III.  ch.  149 ;  charged  to  be  pqraUe  on  a 
me&  legacy  of  8,000 /I  bequeathed  to  Ellen  Franklin,  a 
for  life,  and  stranger  in  blood  to  the  testator.  A  verdict  was 
taken  for  the  Crown  on  the  trial,  subject  to  the 
opinion  of  the  Court  on  the  following  facts,  found 
by  a  spedal  verdict 


of  several  per- 
sons therein 
named  at  his 
death,  with  a 
power  of  ne- 
vocation  re-^ 
serred,— 
never  having 
parted  w\th 
the  deed  or 
with  any  part 
of  the  proper- 


^^  By  acertain  indenture, bearing  date  the  25th  day 
of  March^  in  the  year  of  our  Lord  1813,  and  made 
between  WilUam  Franklin^  esq.  of  the  one  part, 

tf  during  hit  «    • 

hfe,— and  confimuit^*  in  most  respects,  such  disposition  of  it  by  will  at  his  degth  i 
those  two  instnimenu  will  be  .considered  as  to  be  t$ktti  and  construed  together  as 
testamentary  instruments,  and  the  property  passing  under  them  will  pass  as  lega^ 
tples,  and^  subject  co  duty  .—Wood,  B.  duteMtUtUc, 

and 
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wd  the  said  ThmML&  Jtme^  and  Patrick  Bar^t,       1817. 
the  present  defendimiSy  of  the  other  part,  it  was  attormby 
witnessed,  that  in  consideration  of  10  ^.  to  him  paid,    Gxneaal 
he  the  said  WilUam  Franklin  did  bai|;ain,  sell,  as-    j^^i^  ^^ 
sign^  transfer  and  set  oyer  unto  the  defendants,  Bartlett. 
their  executors^  administrators  and  assigns,  all  that 
messuage  or  tenement  of  hun  the  said  WiUiam 
Franklin^  situate  in  Norton^streeU  in  which  he 
then  resided,  with  the  garden  and  appurtenances, 
to  hold  the  said  messuage  or  tenement,  with  the 
appurtenances,  unto  the  defendants,  their  executors, 
administrators  and  assigns,  for  the  residue  of  the 
term  he  had  therein,  upon  the  trusts,  Imd  tx>aiid  for  . 
the  ends»:  intents  and  purposes,  and  subject  to  the 
provisoes  thereinafter  declared  concerning  the  same ;  ^ 

and  for  the  considerations  ^.the  said  WilUam  ^c* 
Franklin^  did  baigain,  sell,  assign,  transfer  and  set 
over  unto  the  defendants,  their  executors^  adminis* 
trators,  and  assigns,  all  the  7,500/.  government 
stocky  in  the  five  per  cent,  annuities,  and  all  other 
stocks  or  funds  standing  in  the  name  of  the  said 
WilUam  Franklin^  or  belonging  to  him,,  in  the 
books  of  the  governor  and  company  of  the  Bank  of 
England^  and  also  all  the  dividends  which  might 
be  due  thereon  at  the  time  of  his  decease,  and  all 
arrears  of  any  pension  or  pensions  which  might  be 
then  due  to  the  said  WilUam  FrankUn^  payable  to 
hhn  by  the  Government  of  Great  Britain  or  other- 
wiae,  and  all  books,  plate,  household  furniture, 
linen,  china,  glass,  and  pictures,  and  all  other  per- 
sonal estate  whatsoever  then  belonging  to  him  the 
said  WilUam  FrankUn,  or  which  should  belong  to 
hbn  at  the  time  of  his  depease,  to  hold  unto,  the 
B  B  3  defendantSi^ 
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defendiultS)  and  the  survivor  of  theni,  hk  executars^ 
adttiinistrators,  and  assigns ;  nevertheless,  npoa  th^ 
trusts,  and  subject  to  the  proviso  or  provisoes,  and 
for  the  intent  and  purposes  thereinafter  expressed 
and  declared  of  and  concerning  dit  same ;  and  ifc 
was  thereby  declan^d,  by  and  between  the  said 
parties  to  the  said  indenture^  that  the  said  defen- 
dants, and  the  survivor  of  them,  and  the  executors^ 
adtoitdMrators,  and  asfflgns  of  siidh  snnivofr,  dioidd 
staiid  possedsf^  of  all  the  befbre-mMtimied  lease^ 
hold  premises,  and  the  said  7,500/.  &vb  percent* 
anhuities,  and  dl  the  other  stocks  or  fundi  in  th« 
Aattie  or  on  the  aceount  of  the  said  WilUam  j^0nk^ 
Hb,  in  the  boohs  ttf  the  governor  and  company  of 
^  Btmk  mi  ^glandt  andaleoofall  theothi^pQfr- 
sonal  estate  whatsoever  of  the  said  WUUam  FrwiAr&i, 
upon  the  trusts  thereinafter  dec^ttred  concemii^  th^ 
same ;  (thai  is  to  say,)  upon  trast  for  the  use,  be^ 
nefit,  a»d  advantug^  of  the  isid  fVHSam  FrankUn^ 
fbr  and  during  the  term  of  his  mttural  life  >  aad 
from  and  immediatdy  after  his  dteeaae,  upon  tnot^ 
l^at  t^e  defendants,  and  the  survivor  of  theSH 
should  receive  the  rent  and  proceeds  of  the  aid 
feaessuage  or  tenement,  and  preabises,  and  the  iSK^ 
tm-est,  dividends^  and  pit^ts  of  the  said  stacks  «r 
fitods,  and  apply  the  Mine,  or  ao  mxRh  thenof  is 
l^ey  in  their  ^aoretiota  ahonld  <)ndt  neoeasary^  fer 
thb  maihtcHfiatace  istad  «dttcifti(i&  ^  HetMa^  <«■!•- 
i^only  callefd  EUm  FnmMhh  "^^  wte  b«ni  oft  w 
about  the  yih  day  ikf^j^fj^k  the  year  tf  our  Loni 
1798)  ufltil  She  nbouM  Ii^ve  aVtsdned  the  «g^  ^ 
^1  yesn,  »he  married,  with  tiie  consent fn;Mitilif 
^  Ite  ^dfeMdants^  M*  ««^  of  them )  ani  IrMi  said 

immediately 
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immediately  after  the  said  Helena^  otfaetwise  Ellen  ^^^7* 
lYankUfh  ^ould  attain  her  s^d  i^  of  91  years,  attorksy 
OF  be  married  as  aforesaid,  then  upon  trust,  that  Grnsral 
they  the  defendants,  and  the  survivor  of  them»  joNEsand 
slkanld  fisaign  the  said  leasehold  premises,  and  trans-  Bartlstt. 
fer  the  said  stocks  and  funds,  unto  her  the  said 
Helena^  otherwise  Ellen  Franklin^  or  stand  pos- 
sessed thereof,  and  of  the  said  bopks,  plate,  house- 
hold funutufe,  linen,  china,  glass  and  pictures,  and 
all  other  the.  personal  estate  of  the  said  William 
Franktiny  of  what  mature  or  kipd  soever,  or  whe^-^ 
soever,  in  tnist,  for  her  the  said  Helena^  qtherw^ 
EUen  Fr^mkliHf  her  executon,  administrators  and 
assigns,  for  her  and  their  own  use  and  benefit ;  and 
upon  further  trust,  that  the  said  defendants,  ^i 
the  survivor  of  them,  and  the  es^ecutors,  admi^is^ 
tors  and  assigns  of  such  survivor,  ^ould  from  time 
to  tia^e  lay  out  imd  invest  the  surplqs  of  the  interest^ 
dividendSf  or  produce,  arising  from  the  messuage 
and  respective  funds  aforesaid,  and  from  the  residue 
of  the  «Md  personal  estate  of  th^  s^d  WitUofai 
Fr0nklifh  4f|er  applying  a  sufficient  part  for  the 
mwiten^noe,  educii^ion,  wd  support  of  the  said 
ffelenOy  otherwise  Ellen  Franklin,  as  aforesaid,  on 
government  or  real  security,  to  accumulate  for  the 
benefit  Qf  the  said  Helena^  gtherwjse  Ellpn  Prmk* 
Uui  such  accumulations  to  be  liable  to  the  Ijjfifp 
contingencies,  and  as  was  before  directed  respecting 
the  said  messuage,  stoc)u,  funds  or  premises,  out  of 
which  the  said  accumulations  would  arise.  And  th^ 
anid  in4^nture  contained  a  proviso,  that  it  should 
be  Jawfnl  for  the  a9i4  Wiffiani  frMffffn^  at  any 
Aime  or  times  during  his  lifoj  Ifj  ^nf  df^  or  wr^ 
BB  4  ing 
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ing  under  his  hand  and  seal,  or  by  his  last  will  $sbA 
testament  in  writing,  or  by  any  codicil  or  eodicilfii 
to  such  will,  to  be  duly  executed,  to  revoke  or  make 
Toid,  alter  or  change,  aU  or  any  of  the  respective 
trust  or  trusts  in  and  by  the  said  indenture  limited 
or  appointed  of  the  said  messuage  or  tenement, 
with,  the  appurtenances,  stocks  or  funds,  dividends, 
arrears  of  pension,  books,  plate,  household  furniture, 
linen,  china,  glass,  and  pictures,  and  all  other  per* 
sonal  estate  whatsoever,   so  assigned  by  the  said 
William  Franklin  as  aforesaid.     And  the  said  in- 
denture contained  powers  for"  the  said  defendants 
to  appoint  other  trustees,  in  case  they  should  refuse 
or  decline  to  act,  and  to  reimburse  themselves  their 
expenses ;  and  also  a  clause  of  indemnity  against 
such  other  acts.    Afler  the  execution  of  the  above- 
mentiioned  indenture,  the  said  William  FrankUH^ 
by  his  will,  bearing  date  the  15th  day  of  Aprils  in 
the  year  of  our  Lord  1813,  and  duly  executed,  re* 
citing  the  before-mentioned  indenture,   and    the 
power  therein  contained  for  revoking  or  altering 
the  same,  did,  by  his  said  will,  confirm  the  said 
deed  in  all  respects,  except  where  the  same  was 
altered  by  that  his  will ;  and  he  thereby  directed 
that  his  funeral  expenses,  the  expense  of  proving 
his  will,  and  aU  his  just  debts,  should  be  defrayed 
and  paid  out  of  the  money  which  should  belong  to 
him,  and  be  in  his  possession,  in  his  dwelling-house, 
or  in  the  hands  of  his  baziker,  or  the  dividends  due 
from  the  public  fnnds,  or  the  arrears  of  his  pension 
or  allowance  from  government,  at  the  time  of  his 
decease ;  but  in  ease  such  money  should  not^prove 
sufficient  for  the  said  purposes,  then  his  executors 

were 
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were  to  discharge  the  same  by  sale  or  transfer  of  three  ,  ^*^7*  . 
per  cent,  consols,  or  three  per  cent  reduced,  belong-  Attormy 
ing  to  him  in  the  public  funds,  or  such  parts  thereof  ^jsm**ai. 
as  might  be  necessary  for  the  before-named  pur-  jonss  and 
poses,  and  for  dischai^ging  the  legacies  thereafter  Babtlitx. 
by  him  bequea^ed.  The  said  William  Franklin 
did  then,  by  his  said  will,  give  several  I^acies  in 
stock  and  money,  to  the  amount  of  some  hundred 
pounds,  and  appointed  the  defendants  his  executors, 
with  the  usual  powers  and  indemnities.  The  said 
William  Franklin  died  on  or  about  the  1 8th  day  of 
November  1813,  without  altering  or  revoking  his 
said  will ;  and  the  said  defendants  proved  the  said 
vnll  of  the  said  William  FrankUn^  in  the  Prero- 
gative Court  of  the  Archbiship  of  Canterbury^  on 
the  15th  April  1814,  and  have  taken  upon  them- 
selves the  burthen  of  the  execution  thereof.  At 
the  time  of  the  death  of  the  said  William  Franklin^ 
the  said  leasehold  messuage  or  tenement,  with  the 
^urtenances,  in  the  said  indenture  and  will  men- 
tioned, remained  in  the  possession  of  the  said 
William  Franklin,  together  with  all  the  books» 
plate,  household  furniture,  china,  glass,  pictures, 
and  eflfects,  mentioned  and  comprised  in  the  said 
indenture ;  and  the  sum  of  7,400  /.  five  per  cent. 
annuities,  stated  In  the  said  indenture  to  be  7,500/. 
were,  at  the  time  of  the  death  of  the  said  William 
Franklin,  standing  in  the  name  of  him  the  said 
William  Franklin,  in  the  books  of  the  Governor 
and  Company  of  the  Bank  of  England,  and  had 
not  been,  nor  were  at  the  time  of  the  death  of  the 
said  WilUam  FrankUn,  transferred  to  the  ^d 
defeiidantSi  the  trustees  named  in  the  said  inden- 

•  ture, 
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^    ^*^7'    ^  ture^  or  either  of  them ;   but  the  said  WUUam 
AxToavBT  FrankUn  received  the  half-yearly  dividends  a<^ni- 
GaiiaRAx*    ing  due  thereon  duriug  his  life,  and  retained  the 
Juaa  and   ^^^^  possession,  nianiigement»  and  control   over 
Babubtt.  the  said  leasehold  prexnisest  snd  all  other  the  pro- 
perty in  the  a^id  deed  mentioned^  wd  9!^  the 
custody  thereof,  from  its  execution  until  the  time 
of  his  death.  The  c}ear  residue  ofthe  personal  estate 
wA  effects  of  the  siiid  William  FrankUn^  after 
pnyment  of  all  his  debts,  iunersl  and  testamentary 
expenses,  and  pecuniary  legacies,  ^unounts  to  th^ 
sum  of  8,000  A  which  the  said  defendants  have  re* 
tiined  for  the  benefit  of  the  said  Uekna^  c^her- 
Dvist  called  EUen  FrankUn ;  and  the  legacy-duty,  if 
iny  js  payable  l^ereon  to  his  said  Majesty,  amounts 
to  the  sum  <rf*  800 1  the  said  HeVsm^  otherwise 
MUen  FrankUfh  named  in  the  said  indenture,  and 
for  whose  benefit  the  saipe  is  so  retained,  being  a 
stranger  in  blood  to  the  said  William  FrankUn. 

This  case  was  twice  argued  :-^^fint  by 

NoUmy  for  the  Crown,  and 

The  Common  Sajeant,  for  the  defendant  ;--and 
afterwards,  by 

Dmmc^f  for  the  Crovro,  and 

Scarlett,  contrd. 

Ondiepart  of  tibe  CrowQ,  it  vasaipied,  that  this 
mode  of  tnnsfiining  the  pn^erty  in  qi^sstion^  was 

intended 
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intended  to  oipeinte  as  b  mere  derice  fo^  evading  the        18174 
leg^Cj  duty,  but  that  these  instruments  were  within    ATTeaim 
the  legacy  acts,  (particularly  the  36  Geo.  III.  ch.  5a,     G»it»»Ai» 
sec.  7*,  from  the  language  of  which  tike  principal  ar*    Jomm  and 
guments  were  taken, )  which  had  reached themby  the   Babtimw 
words  ^^testamentary  instrument''  being  superadded 
therein  to  the  word  "  will ;"  obviously  with  a  view  to 
meet  this  kind  of  instrument; — ^that  such  a  deed 
being  purely  voluntary  and  wiihoutoonsideration,  and 
revocable  at  will,  would  be  wholly  void,  as  against 
creditors.   The  testator  had  neither  parted  with  the 
possession  or  control  of  the  property  till  his  death; 
and,  at  his  death,  he  had  a  power  of  disposing  of  the 
whole  in  the  words  of  the  act:  nor  can  these  defen* 
dants  now  dispose  of  this  property,  otherwise  than  as 
executors.    Tliere  was  not  even  an  inchoate  right  in 
.  the  grantee,  till  the  testator's  death.     And  this  is  a 
much  stronger  case  than  that  of  a  donation  causd 

*  And  be  it  funher  enacted.  That  any  fift  by  any  vill  or 
testamentary  instrument  of  any  person  dying  after  the  passing 
of  this  act,  which  shall  by  virtue  of  such  will  or  testamentaiy 
instrument  have  effect,  or  be  satiftfled  out  of  ^tte  penooal 
tfllite  of  such  person  so  djring,  or  out  of  any  ^rsoaal  ertaia 
which  such  person  shall  hat«  powtr  to  dispose  of  as  he  or 
she  shall  think  fit,  shall  be  deemed  and  taken  to  be  a  legacy 
within  the  intent  and  meaning  of  this  act,  whether  the  same 
shiU  be  given  by  way  of  annnity  «r  in  any  oilier  fiimi,  and 
whether  the  same  shall  be  charged  ottlj  on  such  personal 
estate,  or  charged  also  on  real  estate  of  the  testator  or  test^ 
trix  who  shall  give  the  same ;  except  so  far  as  the  same  shaD 
be  paid  or  satisfied  out  of  such  real  estate,  in  a  due  executiOB 
6fthe  will  or  testaraentaiy  instnment  by  which  the  same  shaM 
he  giwen;  «nd  etery  gift  which  shaii  eAct  as  a  donatiiwi 
mItrUi'cmtia  ehail  also  be  detaed  ^leg^  within  the  intent 
and  aoeaning  of  this  act. 

mortis, 
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,    ^^^7'    ^  morUSj  made  in  a  last  illness,  in  expectation  of  death ; 
ATTORNJiT  which  would  revert,  or  rather,  not  take  effect,  if 
GfKBRAL    i-ijg  donor  should  recover:  yet  that  is  within  the 
JoH^s  aid    statute,  although  it  does  not  vest  by  ¥nli. 


V 

fits 
Partlxtt. 


For  the  defendants,  it  was  contended,  that  the 
instrument  in  question  was  not  a  will ; — and  that  the 
law  of  England  knows  no  such  thing  as  a  testa- 
mentary instrument,  and  that  those  words  in  the 
section  was  meant  to  apply  to  Scotch  wills,  which 
are  called  by  that  name.  If  no  will  had  been  made, 
the  administrator  could  have  had  no  right  to  the 
leasehold  property  disposed  of  under  this  deed ;  and 
the  act  of  parliament  was  not  intended  to  alter  the 
effect  of  any  adopted  mode  of  conveyance  in  use. 

As  to  the  question  of  fraud,  besides  that  it  was 
not  found  by  the  case,  there  was  really  no  such  thing 
in  the  transaction.  A  man  has  a  right  to  avoid  a 
duty,  but  not  to  evade  it.  He  may  pay  money 
in  the  presence  of  a  third  person,  for  the  sake  of 
saving  the  duty  on  receipts,  and  there  was  many 
other  cases  of  the  same  sort. 

Suppose  this  will  had  not  been  signed,  as  required 
by  the  statute,  still  this  property  would  have  passed 
by  the  deed,  and  the  trustees  might  have  maintained 
a|i  ejectment  against  the  heir;  and  it  cannot  be 
considered  a  will  for  some  purposes,  and  a  deed  for 
others.  If  this  deed  contained  no  power  of  revoca- 
tion, there  could  be  no  doubt  of  its  being  good ;  for 
all  the  property  would  have  passed  by  it,  and  the 
<  grantor 
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grantor  could  not  have  altered  its  limitatioDS  by  will.       ^817. 
But  the  power  of  revocation  does  not  destroy  the   Attornby 
nature  and  effect  of  the  deed ;  there  are  many  such    G*nbral 
known  to  conveyancers,  wherein  there  is  both  a  power    Jones  an4 
ofrevocation  and  a  suspension  of  its  taking  effect.  It  Bartlett. 
becomes  irrevocable  by  the  death  of  the  party  in 
whom  that  power  is  placed.     Such,  for  instance, 
would  be  the  case  of  a  settlement,  on  the  marriage 
of  two  persons,  of  an  estate  on  themselves  for  life, 
with  remainder  to  children,  in  the  usual  manner ; 
if,  by  that  deed,  there  was  a  power  reserved  to  the 
survivor,  to  revoke  the  uses  and  alter  the  disposition 
of  the  limitations  to  the  children,  during  the  life 
of  such  survivor.     Now,  such  a  person  would  have 
a  power  of  revocation  during  his  life,  and  might 
alter  the  prior  disposition  of  the  property  by  his 
will;  but  it  would  not  be,  on  that  account,  less  a 
deed,  and  would  take  effect  as  a  deed  after  his  de- 
cease.  Unless  the  testator  or  grantor  had  in  hislife- 
time  revoked  the  assignment  of  the  leasehold  property 
executed  by  this  deed,  by  another  deed,  it  must  have  ' 
passed  to  the  grantee ;  nor,  if  he  had  died  without  a 
will,  could  the  next  of  kin  have  claimed  it  against 
the  grantee.     The  power  of  revocation,  therefore, 
can,  in  eflEect,  make  no  diflference,  till  it  is  executed ; 
and,  if  he  had  died  without  exercising  it,  the  trustees 
need  not  have  proved  this  deed  as  if  it  were  a  will^ 
If  he  had  been  dispossessed  of  his  house,  in  his  life- 
time, an  ejectment  could  not  have  been  brought 
(existing  this  deed)  but  in  the  name  of  the  trustees. 

As  to  there  having  been  no  actual  transfer  of  tl^e 
stock  to  trustees,  that  could  make  no  difference  in 

this 


3TS  CAtUSB  IK  THE  £XCHEQjU151l» 

i^*7«  <Us  case,  a8  long  u  it  Tvwmitodierwisetrwsferred; 
Attorney  ^^  ^  ^T^^  without  SO  tnosferong  it^  k  HQst  go 
OsKFRAL    lo  them. 

•V. 
vfOMBtt  MM 

BAitTirCTT.  [It  was  admitted  that  this  iustrament  would  ha^^ 
keen  void,  as  against  all  persons  having  legal  dai^ist 
and  that  property  acquired  after  the  e&e&utien  of 
the  deed,  would  not  pass  by  it.] 

TkeaHf  as  to  die  housdiold  furniture,  plate,  liaen, 
kc.  being  limited  over.  Courts  of  Equity  hare  been 
libenl  in.  giving  effect  to  such  limitations,  where 
the  personals  have  been  such  as  would  improve  the 
value  of  a  house  or  other  property,  to  aocottpany 
the  transfer  of  which,  sudi  peesonals  have  been  con^ 
veyed :  but  if  that  latter  j^edes  of  property  lie 
sncqmUe  of  any  such  limitation,  still  that  would 
not  destroy  the  opention  of  this  deed,  as  a  deed, 
im  that  property  on  which  it  might  from  its  nature 
operate* 

In  the  replies,  it  was  admitted  that  a  man  might 
dispose  of  his  property  in  his  lifetime  as  he  pleas- 
ed, without  its  being  liable  to  any  duty;  but  it  was 
uiged,  that  in  this  case  the  property  had  not  been  in 
fact  disposed  of  till  the  death  of  the  party,  and  that 
then  it  came  within  the.  words  and  description  of  a 
l^^y, "  given  out  of  4ueh  personal  estate  as  the  per- 
«  son  dying  had  power  to  dispose  of  at  his  dea^/* 
As  to  the  case  of  a  settlement,  with  power  to  make 
an  appointment  by  will,  that  is  expressly  excepted 
i>ut  ofihe  act,  by  the  45  Geo.  III.  ch.  28,  sec.  4  ; 
and  Jhat  exception  is  a  l^islative  dedaration,  that 

such 
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snch  an  appointment  would  bth^T^nfle  hiive  been  .  ^^^y-  . 
liable  to  ^e  duty:  and  1^  is  ceitmnly  a  mncli  Attohksy 
stronger  case,  llie  whete  ease  was  ultimately  put  ^»*««al 
as  one  of  mere  cottstructMAi  t>£  die  terms  aild  olgeet  Jovu  end 
ofthese  acts  of  parliament.  Bartxett. 

Cur.  adv.  vult. 

The  Court,  this  day,  delivered  their  opinions 
seriatim. 

lltcHARDS,  JS^rron. — [^hewing  read  the  case.^ — 
Now  the  question  seems  to  me  to  be,  whether 
this  deed  of  the  25th  of  March  181 3  be  to  be  con- 
sidered as  a  will,  or  other  testamentary  instrument, 
of  Mr.  Franklin?  As  to  the  other  paper  stated 
in  the  verdict,  thatt  is  beyond  all  doubt  a  will,  and 
in  the  regular  form  of  a  will.  These  two  in^ru- 
ments  are  now  brought  before  the  Court;  and  the 
inquiry  will  also  be  extended, — ^if  there  should 
be  any  doubt  about  the  first  instrument  being 
a  testamentaty  instrument,— 4x>  the  consideration, 
whether  the  two  instruments,  coimecfted  together 
as  they  are,  are  not  to  be  regarded  as  a  testamentary 
instrument,  under  whicli  this  provision  is  made  in 
the  nature  df  a  legacy,  as  it  is  stated.  I  am  of  opi- 
nion that  this  deed  itself  is  now  to  be  considered  as 
a  testamentary  instrument.  The  Court  is  driven  to 
the  necessity  of  deciding  that  point,  though  it  is  not 
usually  in  the  habit  of  entertaining  questions  of  that 
kind,  the  Spiritual  Court  being  the  proper  forum 
for  that  purpose ;  but  as  it  appears  in  a  great  number 
of  cases  throughout  the  books,  other  Courts  must 
sometimes  necessarily  decide  that  question,  when  it 

comes 
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,    ^^|7'    ,  cmnes  before  them»  and  aay  whether  papers  are  tea- 
Attornxt   tamentary  or  not,  which  we»  who  have  no  power  to 
General'    drive  the  parties  to  the  Spiritual  Court,  must  decide 
JoNxs  and   according  to  the  best  of  our  judgment. 
Bartlett. 

Now  this  indenture  is  made  without  what  we  may 
truly  call  any  fair  consideration,  for  it  is  obviously 
merely  noniinal;  and  the  Court  is  bound  to  notice 
the  distinction  between  a  real  and  a  nominal  conn^ 
deration.  It  is  a  voluntary  deed :  for  the  consideration 
,  not  being  valuable,  does  not  make  it  otherwise.  On 
that  subject  it  is  impossible  to  form  any  doubt,  and 
therefore  it  must  be  taken  to  be  perfectly  voluntary. 
The  maker  of  the  deed  keeps  it  in  lus  own  possession. 
It  is  stated  in  the  verdict,  it  is  true,  that  the  deed 
was  sealed  and  delivered ;  but  it  is  clear  what  the 
meaning  of  that  is,— 4hat  it  was  sealed  and  delivered 
for  the  purpose,  merely,  of  making  it  a  deed :  not  de- 
livered to  the  parties  in  whose  favour,  for  the  benefit 
of  the  infant,  the  deed  seems  to  have  been  made;  for 
it  is  stated  by  the  jury,  that  the  grantor  had  kept  the 
deed  in  his  own  possession  down  to  the  time  of  his 
death :  he  never  transferred  the  stock,  and  took  no 
measures  to  clothe  the  trustees  with  any  control 
or  authority  over  it,  or  to  invest  them  with  any  part 
of  the  property.  He  received  the  dividends ;  he 
might  have  sold  the  stock  whenever  he  should  have 
thought  fit.  The  deed  was  in  his  custody :  the  trus- 
tees do  not  even  seem  to  have  known  any  thing  of 
it,  and  it  appears  to  have  been  purely  a  deed  made  in 
effect  only  between  him  and  himself.  He  therefore 
continued,  in  point  of  law,  as  the  jury  find  in  point 
of  fact,  in  complete  possession,  management,  and 

control. 


V 
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Control  of  all  the  property  which  is  mentioned  in  this       ]^^7* 
instmment ;  and  nothing  was  to  take  it  from  him    Attorney 
but  his  death,  if  he  chose  to  die  without  disposing    General 
of  it  in  the  way  in  which  he  had  still  a  right  to    jqhbs  and 
^spose  of  it.    It  was  therefore,  in  all  respects,  testa-  Baetlett. 
mentary,  so  far  as  the  complete  possession  of  it  during 
his  life-time,  and  that  possession  being  to  be  trans- 
ferred after  his  death,  goes.    It  seems  to  me  to  be  as 
completely  testamentary  as  if  he  had  made  a  will  to 
be  ambulatory  till  his  death,  and  then  to  vest  his 
property  in  the  way  intended  by  this  instrument. 
The  instrument  is  right  in  point  of  form,  and  trus- 
tees are  interposed;  but  there  is  no  doubt  that  the 
Court  is  bound  to  look,  not  merely  to  the  form  of 
the  thing,  but  the  substance.    Then  is  not  this  an 
instrument,  in  point  of  substance,  which  reserves 
to  this  party  the  total  command  and  control  of 
the  property  down  to^  the  time  of  his  death ;  and 
does  it  not  begin  then,  and  then  only,  to  iterate, 
just  as  a  will  would  operate  ?   It  seems,  therefore, 
to  cany  with  it  every  mark  of  being  testamentary ; 
and  is  so  in  effect,  as  much  as  any  testament,  in  my 
opinion,  would  have  been. 

There  is  a  case  decided  by  Sir  John  Nicholl, 
which  may  be  found  in  Dr.  Phillimore's  Reportis, 
just  published,  which  it  may  be  useful  to  refer  to 
on  this  question.  It  is  the  case  of  Thorold  v. 
Thorold*^  where  an  instrument,  in  the  form  of  a 
deed  of  gift»  was  admitted  to  probate.  I  do  not 
cite  it  as  an  authority  entirely  in  point,  but  as  fixing  / 

the  principle  4;hroughout  on  which  this  case  should 
be  decided.    I  will  not  therefore  trouble  the  Court 

♦  Vol.  L  p.  1. 
VOL.  III.  c  c  with 
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i^tj-       With  more  of  that  case,  but  shall  only  refer  to  it. 

ATTomvEY  There  are,  besides,  many  cases  wherp  deeds  are  con- 

Gkhkral    sidered  testamentary,  and  have  been  acted  on  ac- 

JoKu  and  <^OJ^dingIy,  and  probate  granted  of  them  when  appli- 

BABruTT.  cation  was  made  to  the  Ecclesiastical  Court.    There 

is  this  distinction  in  the  case  which  I  have  just  cited, 

that  there  there  were  no  trustees  named ;  but  the 

learned  judge,  in  his  decision,  stated,  and  indeed 

common  sense  so  dictates,  that  when  you  look  into 

transactions  of  this  sort,  you  must  look  to  the  sub* 

stance,  and  not  the  mere  form.     Now  if  it  is  once 

admitted  that,  if  there  were  no  trustees  here,  the 

act  would  be  testamentary,  as  those  cases  decide, 

surely  you  wUl.  not  suffer  a  person  to  escape  the 

law,  and  that  by  his  own  act,  by  the  formality  of 

introducing  trustees  who  are  of  no  use  during  his 

life,  while  he  keeps  all  the  property,  and  retains  the 

CQntrol  of  it,  and  the  trustees  know  nothing  of  it ; 

at  least  nothing  of  the  sort  is  fotnd  by  the  verdict. 

After  this  he  makes  his  will,  and  he  incorporates 
with  it  this  deed,  as  it  seems  to  me.  He  refers  to 
the  deed  in  it :  he  there  states,  that  he  has  a  power 
to  revoke  the  deed ;  he  confirms  it,  however,  except 
80  far  as  he  revokes  it :  he  alters  it,  by  giving  some 
legacies,  and  he  confirms  the  rest.  If  he  then  gave 
the  legacy  anew  to  this  lady,  it  would  have  passed 
under  the  will.  It  is  ultimately  under  the  terms  of 
the  will  that  he  confers  a  testamentary  benefit  on  her: 
and  therefore  it  seems  to  me,  that  Aese  two  instni- 
ments  may  be  fairly  considered  together.  But  I  think 
the  true  question  arises  upon  the  deed  itself.  .  Now 
I  admit,  if  a  will  had  not  been  made,  the  tenor  of  the 
deed  must  have  been  attended  to;  and  the  property 

must 
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mast  have  gone  accordin^y;  but  as  it  is,  it  must  ^ ^817. 

go  in  the  nature  of  a  testamentary  dispo^tion  made    attornet 
by  Mr.  Franklin.    That  being  the  opinion  I  had  at    Gekeral 
first  entertained,  I  am,  after  a  good  deal  of  consi-   jq^^^  q^^ 
deration  upon  the  subject,  of  the  same  opinion,  and   Bartlett. 
think  that  this  paper  is  to  be  considered  a  testamen- 
tary paper ;  or  that,  in  all  events,  the  two  together 
are  testamentary ;   and  therefore,   that  the  duty 
claimed  has  attached :  and  I  take  no  shame  to  my- 
self in  confessing  that  I  have  altered  my  former 
ojnnion  upon  the  subject*. 

Wood,  Baron,  I  am  sorry  I  cannot  agree  in 
the  opinion  already  delivered.  I  think  the  question 
is,  as  has  been  properly  stated.  Whether  tiie  indea- 
tiure  set  out  in  the  verdict  can  be  deemed  a  will  or 
testamentary  instrument,  within  the  meaning  of 
those  Acts  which  impose  the  duty  on  legacies? 
Then  we  must  inquire  what  is  the  meaning  of  *  will 
or  testamentary  instrument'  there,  and  why  those 
latter  terms  are  used  in  this  clause  of  the  act.  Now 
it  appears  to  me  they  have  been  used  for  the  puv« 
pose  of  ii\pluding  in  its  provisions  any  informal  in- 
strument which  might  still  be  in  efiect  a  will  ^  for  a 
will,  properly  speaking,  is  not  complete,  unless  there 
be  executors  appointed ;  but  yet  there  may  be  in- 
struments which  do  not  appoint  executors,  which 
may  notwithstanding  still  be  considered  testamentary 
instruments.  It  may  also  have  relation  to  Scotland, 
where  the  term '  testamentary  instrument'  is  used  in- 
stead of  will.  I  agree  that  there  are  many  irregular 
instruments  which  have  been  deemed  testamentary, 

*'  His  Lordship,  on  diis  case  being  laid  before  him  when  at 
the  bar^  -bad  JUiclfoed  to  the  confrary  opinion. 

c  c  2  although 
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>  l'^*  ^  although  they  have  been,  in  point  of  form,  ^me- 
Attorney  thing  like  deeds :  but  I  believe  there  is  no  instance 
General  ^^  j^^  found,  where  an  instrument  properly  made,  x 
Jones  and  in  due  technical  form,  and  which  can  take  effect  "u 
Bartlett.  ^  ^  deed,  has  been  considered  as  testamentary. 
I  believe  the  cases  on  this  subject,  which  have 
been  published  in  Dr.  Phillimore's  late  Reports, 
are  all  upon  papers  which  could  not  operate  as 
deeds:  You  will  find  many  instances  where  the  in- 
strument has  been  in  the  nature  of  a  bill  of  sale, 
but  there  have  been  no  parties  to  it,  wherefore  that 
never  could  operate  as  a  deed ;  and  therefore,  rather 
than  it  should  have  no  effect  at  all,  it  has  been 
considered  a  testamentary  instrument.  But  is  that 
the  case  here  ?  This  is  the  case  of  a  deed  regularly 
and  duly  executed.  It  has  all  the  requisites  to  con- 
stitute a  deed.  It  is  an  indenture,  and  a  will  is  never 
an  indenture.  It  is  between  parties ;  there  is  the 
.  grantor,  or  the  bargainor,  on  the  one  part,  and 
the  trustees,  or  bargainees,  on  the  other  part.  There 
is  a  pecuniary  consideration,  which  is  necessary, 
perhaps,  to  give  it  effect,  for  although  it  is  merely 
nominal,  yet  it  is  so  far  substantial  that  it  is  neces- 
sary to  give  effect  to  the  deed ;  and  it  does  give 
effect  to  it  ^  a  deed.  There  are  the  words  *  grant, 
bargain,  sell,  transfer,  and  set  over;'  those  are 
not  words  used  in  a  will.  Then  there  is  a  grant 
of  leasehold  property,  and  it  isT  **  to  hold  for  and 
during  the  term  of  the  lease."  There  is  a  grant 
afterwards  of  all  the  goods,  chattels,  and  personal 
estate,  not  only  which  he  has  then,  but  which 
he  shall  have  at  the  time  of  his  death.  I  agree  ' 
that  this  deed  cannot  operate  with  respect  to  any 
thing  but  that  which  he  was  possessed  of  when 

he 
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he  made  it;    for  if  he  afterwards  acquired  pro-  , ^^7^ 

perty,  it  would  not  pass :  but  would  that   make  Attorket 

any  difference  in  the  denomination  to  be  put  on  Generai,  . 

the  instrument  itself?  Many  deeds  may  operate  in  jqnks  and 

one  respect,  and  not  in  another.     This  is  one  of  Bartlbtt. 
those ;  but  it  is  a  deed,  and  will  have  operation  as 
to  that  which  the  grantor  was  possessed  of  at  tho 
time  he  made  the  deed. 

Then  some  stress  has  been  laid  on  this,  that  one 
of  the  trusts  is, — that  it  is  given  to  the  trustees  for 
the  use  of  the  grantor  during  the  term  of  his  life  ; 
and  that  there  is  also  a  proviso  of  revocation,  with  a 
power  of  appointing  new  trustees.  But  all  these 
things  make  no  difference  with  respect  to  its  being, 
or  not  being,  a  deed :  if  it  had  not  had  that  power 
of  revocation,  it  would  have  been  absolute ;  but 
having  it,  it  is  equally  a  deed,  only  it  has  a  power 
of  revocation,  which  is  an  extremely  common  thing 
in  instruments  of  this  sort. 

V 

It  is  then  sud,  that  it  must  be  a  will,  because,  in 
a  subsequent  will  which  the  testator  makes,  he  takes  > 
notice  of  it,  and  confirms  it.  But  can  such  a  con* 
firmation  make  any  difference  ?  Can  that  alter  the 
nature  of  it?  It  gives  no  additional  force  to  it 
whatever.  And  how  the  confirmation  by  will  of  a 
deed^  can  convert  the  deed  itself  into  a  will,  I  cannot 
x^onceive. 

Now  let  ine  suppose  that  there  was  no  power  of 
revocation ;  would  it  not  have  been  a  good  and  valid 
deed  ?  Would  any  man  contend  that  that  could 
he  a  wfll  or  testam^itary  instrument,  which  is,  in 
point  of  form  and  substance,  a  deed,  and  which  must 
c  c  3  operate 
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^    *8i7.    ^  operate  as  a  deed?    It  could  not  be  proved  in  the 
Attorney   Eodesiastical  Courts,  because  it  would  not  be  a 
General    subject  within  their  jurisdiction.    Then  let  me  sup- 
JoNEs  and    P^^»  *^**'  ^^^  *^^*  ^^^^  (there  being  no  power  of- 
Bartlbtt.  revocation  in  it,  or  to  make  alterations  of  the  uses  of 
the  deed)  the  party  had  made  a  will,  disposing  of  the 
property  differently ;  that  will  would  not  avail  against 
the  deed:  but  the  deed,  notwithstanding  the  altera- 
tion by  will,  if  he  had  not  reserved  the  power,  would 
prevail  against  the  will.    That  shows,  pretty  clearly; 
that  it  is  a  deed  and  not  a  wilU     If,  on  the  other 
hand,  he  had  made  a  will,  and  then  had  made  another 
will,  the  second  would  have  been  a  revocation  of  the 
first  will ;  but  here,  if  he  had  made  a  second  deed^ 
contrary  to  the  first  deed,  the  first  deed  would  prevail 
against  the  second,  if  he  had  reserved  nopowerto  alter 
the  trusts  of  the  deed  by  a  subsequent  instrument. 

In  this  case,  there  is  no  doubt  that  the  legal  estate 
passed  from  him  in  his  life-time.  Now  is  there  any 
case  where  a  legal  estate  passed  by  a  will  in  the  life- 
time of  the  testator  ?  This  was  a  deed  which  passed 
the  legal  interest  in  the  persona)  chattels  which  he  was 
then  possessed  of;  it  would  not  pass  choses  in  action^ 
in  law,  but  it  wduld  pass  the  leasehold  property. 
There  are  also  pictures,  furniture  and  plate,  and  the 
legal  interest  in  those  must  have  passed.  If  an  eject* 
ment  were  to  be  brought,  to  recover  the  possession  of. 
the  leasehold  premises,  it  must  be  in  the  name  gf  the 
trustees ;  for  the  legal  interest  was  vested  in  them.  It 
happens  in  this  case  that  he  has  appointed  his  tmstoei 
to  be  his  executors ;  and  therefore  they  have  two 
olunnicters;  but,  I  take  it,  if  they  were  to  bring  an 
ejectment,  it  must  be  in  the  ohanuster  of  trustees,  and 

not 


SITTINGS  AFTER  MICHAELMAS  TERM,  57  GEO.  III.  387 

not  as  executors;  because  the  interest  ia  in  them  in       ^^^7- 

that  original  character,  and  they  take  nothing  by  Attorns 

the  will  m  the  leasehold  estate.    And  if  the  will  had  ^^^"ai, 

iqypointed  other  persons  executors,  still  every  thing  Jomss  and 

that  passed  by  the  deed  must  have  been  recovered  Baktlrtt* 
in  ejectment  by  the  trustees :  it  is  therefore  a  com« 
jdete  deed,  and  has  nothing  in  it  testamentary. 

Then  some  stress  has  been  laid  upon  the  7th 
section  of  this  statute,  which  has  these  words  in  it : 
*•  That  any  gift,  by  any  will  or  testamentary  instru- 
.  ment  of  any  person  dying  after  the  passing  of  this 
act,  which  shall  by  virtue  of  such  will  or  testamentary 
instrument  have  effect,  or  be  satisfied  out  of  the 
personal  estate  of  such  person  so  dying,  or  out  of 
any  personal  estate  which  such  person  shall  have 
power  to  dispose  of  as  he  or  she  shall  think  fit,  shall 
be  deemed  and  taken  to  be  a  legacy/'  That  was 
introduced  for  the  purpose  of  meeting  the  kind  of 
case  which  frequently  occurs,  where  a  person  may 
have  an  absolute  power  of  disposing  of  property^ 
which  cannot  be  cailed  his  personal  estate.  He  may 
have  a  power  g^ven  him  to  dispose  of  property  which 
is  not  his  own,  by  will  or  deed ;  and  if  he  has  a 
power  to  dispose  of  it  as  he  peases,  it  is  still  hia 
property  for  that  purpose. 

Now,  it  is  true,  that  in  this  deed  or  instrument 
he  has  reserved  to  liimself  a  power  of  altering  any 
of  the  trusts  contained  in  the  deed;  and  so  far  as 
he  has  done  that  by  his  will,  he  certainly  falls 
within  this  clause  of  the  act  cf  parliament.  The 
deed  most  midoubtedly  gives  him  a  power  of  doing 
it;  and  so  far  as  he  has  done  it  the  lq;acy-diity 
cc  4  will 
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,     ^^^7*    ^  wfll  attach  upon  it.     I  have  no  doubt  upon  thaf* 
Attorket  And  it  is  stated  by  this  verdict,  **  that  the  said 
Genbral   jf^iiHam  Franklin  did  then  by  his  will,  give  several 
JoNBs  and   legacies  in  stock  and  money  to  the  amount  of  some 
Bartlett.  hundred  pounds,  and  appointed  the  said  Thomas^ 
Jones  and  Patrick  Bartlett  his  executors.'* — There- 
fore, such  legacies  as  he  has  given  in  stock  or  money, 
most  undoubtedly,  I  apprehend,  will  be  subject  to 
the  legacy-duty:    and  they  will  be  subject  to  the 
legacy-duty  under  the  7th  section  of  the  act,  because 
they  are    given  out  of  a  fund  which  he   had  a 
power  to  dispose  of.     But  with  respect  to  that  which 
is  only  affected  by  the  deed  itself,  I  apprehend  na 
such  duty  can  attach. 

Nowj  supposing  that,  instead  of  makmg  this  new 
appointment  or  giving  these  legacies  by  will,  he 
had  done  it  by  deed;  for  he  may  alter  the  deed  by 
a  deed,  in  his  life-time,  or  by  any  will  to  be  by  him 
made :  suppose  he  had  in  his  life-time  made  this 
alteration, — ^had  done  in  his  life*time  by  deed,  what 
he  has  done  by  his  will, — could  it  be  contended  that 
there  would  be  any  thing  testamentary  in  that  ?  Yet 
the  whole  would  then  have  reference  to  a  deed.  Then 
how  does  the  will  make  a  difference  in  the  deed  ? 
It  makes  this  difference  merely, — that  it  operates  as 
a  will  upon  that  which  he  has  so  disposed  of;  and 
therefore  the  legacies  which  he  has  given  by  it  will 
be  liable  to  the  duty. 

It  was  argued  that  this  was  a  fraud,  because  it 
was  done  with  an  intent  to  avoid  the  l^acy-^uty.- 
And  probably  it  was  done  with  that  view  ;  but  that 
was  no  fraud,  that  I  know  of.  There  are  two  ways 

of 
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of  doing  it ;  a  man  may,  by  deed  in  his  life-time,  ,  ^^'7*  , 
dispose  of  his  property,  reserving  the  use  of  it  to  Attorney 
himself  for  life,  and  after  his  death  direct  it  to  go  ^^^^^^^ 
to  his  children,  or  such  persons  as  he  may  think-  Jones  and 
proper;  or  he  may  do  the  same  thing  by  making  a  Bartlett. 
will :  but  he  is  not  obliged  to  prefer  either  mode  to 
the  other ;  he  may  choose  which  mode  he  pleases, 
the  law  leaves  it  to  his  option.  He  may  say,  I  will 
not  do  it  by  will,  I  will  do  it  by  deed :  I  w411  do  it  by 
deed,  because  I  shall  only  have  the  stamp  to  pay 
for  ;  and  not  by  will,  because  it  will  be  subject  to  a 
large  legacy-duty  which  will  attach  upon  it,  and 
which  my  I^atee  will  be  bound  to  pay.  He  has  a 
right  to  dd  so  i  he  has  a  right  to  make  his  election. 
If  you  can  show  any  law  which  says,  that  where  there 
are  two  ways  of  doing  a  thing,  the  person  shall  do 
it  in  the  most  beneficial  way  to  the  revenue,  you 
will  effect  something.  But  there  is  no  law  that  so 
fetters  any  man  as  to  his  property ;  he  may  dispose 
of  it  by  deed,  confessedly  to  avoid  the  legacy-duty, 
which,  if  it  were  done  by  will,  it  would  be  subject  to, 
but  that  is  no  fraud.  If  it  is  a  defect  in  the  law,  it 
must  be  remedied  by  the  legislature  ;  but  we  must 
decide  upon  the  law  as  it  stands.  When  the  tax  was 
laid  on  hair-powder,  the  people  ceased  to  wear  it. 
Could  you  say  that  that  was  a  fraud,  and  that  there- 
fore they  must  pay  the  tax  whether  they  will  wear 
powder  or  not  ?  It  would  be  monstrous ;  it  goes 
to  such  an  extent  that  there  would  be  no  end  to  it. 
It  was  no  fraud  in  this  testator  to  take  the  course 
most  beneficial  to  himself,  though  less  so  to  the 
revenue ;  it  was  a  matter  of  prudence  in  him,  but 
it  was  no  fraud.  Therefore  I  do  not  think  myself 
warranted  in  making  a  forced  and  strained  construe- 

tiouj 
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^8*7'  ^  tion,  contrary  to  the  real  meaning  and  import  of  the 
Attobnet  words,  to  extend  this  act  to  a  disposition  of  property 
General    eflfected  by  deed,  when  the  act  speaks  only  of  a  will 
Jones  and    or  testamentary  instrument.    As  to  one  part  o(  the 
Bartlett.  claim,  I  think  some  portion  of  the  property  be- 
queathed is  liable  to  legacy-duty  ;  but  as  this  is  an 
entire  verdict,  the  judgment  ought  to  be  given  for 
the  defendant,    unless  there  be  a  venire  Jacias 
"  awarded,  to  ascertain  how  much  of  that  which  be 
had  a  power  to  dispose  of  is  liable  to  the  duty. 

Graham,  Baron.  I  take  it,  the  short  question 
in  this  case  is.  Whether  the  instrument,  which  is 
the  subject  of  this  special  verdict,  is,  or  is  not,  a 
testamentary  instrument  ?  I  had  thought,  in  the 
course  of  the  argument,  that  the  clause  my  learned 
brother  Wood  has  referred  to  furnished  a  strong 
argument  in  favour  of  the  demand  of  the  Crown, 
from  the  manner  in  which  it  is  penned ;  but  I  shall 
not  occupy  the  time  of  the  Court  in  observing  on  the 
ambiguity  of  that  language,  because  I  concur  with 
my  learned  brother  Wood,  perfectly,  in  thinking 
diat  the  disposition  there  spoken  of  out  of  personal 
estate  over  which  the  party  has  a  di^sing  power, 
is  confined  to  a  disposition  by  will  or  testamentary 
instrument;  and  therefore  the  question  recurs  to 
tiiat  which  I  have  ventured  to  state  it  to  be. 

Now,  therefore,  in  order  to  judge  whether  this 
is  a  testamentary  instrument,  we  are  obliged  to 
borrow  the  knowledge  on  the  subject  which  belongs 
to  another  jurisdiction ;  but  where  an  act  uses  ex- 
pressicms  of  this  sort,  and  the  Court  have  no  power 
of  directing  the  parties  to  resort  to  the  proper 

jurisdiction. 
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jurisdiction,   it  becomes  a  necessary  part  of  our  ^    ^?^7' 

duty  to  construe  the  act  as  it  is  framed  by  the  legis-  Attorney 

lature ;  and  we  therefore  must  say  whetl&er  this  is,    General 

or  is  not,  a  testamentary  instrument.  Jokes  and 

Bar^lett. 

Now,  in  the  first  place,  without  occupying  a  great 
deal  of  the  time  of  the  Courts  I  think  the  proper 
way  of  considering  this,  is  to  consider  what  is  a 
testament, — what  is  the  nature  of  that  instrument 
which  the  law  calls  a  testament  or  will ;  and  then 
to  see  the  nature  of  this  instrument  before  us,  and 
what  is  the  operation  of  both.  It  is  perfectly  well 
known  that  the  Ecclesiastical  Courts  have  taken 
their  ideas  on  testaments  from  the  civil  law;  and 
there  is  one  principle  which  pervades  all  the  doc* 
trines  on  the  subject.  A  will  is  described  by  the 
Digest  in  this  wayj  it  is,  '*  vohmtatis  nostra?  justa 
sententia  de  eo  quod  guts  post  mortem  suamjieri 
velitJ*  Blackstoney  in  his  second  Commentary, 
cap.  32,  in  explaining  these  words,  describes  them  to 
mean — *^  the  legal  declaration  of  a  man's  intentions, 
which  he  wills  to  be  performed  after  his  death.  It  is 
called  sententia^**  he  says,  '^  to  denote  the  circum- 
spection and  prudence  with  which  it  is  supposed 
to  be  made  ;  it  is  vohmtatis  nostrce  sententia^  be- 
cause its  efficacy  depends  on  its  declaring  the 
testator's  intention ;  it  is  justa  sententia^  that  is, 
drawn,  attested,  and  published,  with  all  due  so- 
lemnities and  forms  of  law;  it  is  de  eo  quod  quis 
POST  MORTEM  suAMjfSeri  veltty  because  a  testament 
is  of  no  force  till  after  the  death  of  the  testator." 
Hius,  therefore,  we  see  that  in  order  to  constitute 
the  essence  of  a  will,  it  must  be  an  instrument 
which  a  man  voluntarily  makes ;  it  is  an  expressicMi 

of 
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,  ^^^7-  .  of  his  wiU,  and  it  is  an  expression  of  his  will 
Attorney  touching  the  disposition  of  his  property  at  the 
General  |.jjjjg  ^f  y^  death,  and  only  at  the  time  of  his 
death.  Now  when  we  consider  the  instrument  be- 
fore us,  does  it,  or  does  it  not  fall  in,  in  substance, 
with  this  definition  of  what  is  a  will  ?  I  do  not 
want  to  have  recourse  to  the  authority  of  Thorold 
y.  Thorold  to  establish  that  you  are  to  look  to 
the  substance,  and  not  to  the  form ;  for  no  man- 
in  preparing  such  an  instrument,  by  calling  it  a 
deed,  can  give  it  the  eflPect  of  a  deed,  if  effectively 
and  substantively  it  is  not  so  in  its  operation. 

Now,  what  is  the  disposition  which  this  gentleman/ 
makes  on  the  25th  of  March  1 8 1 3  ?  It  is  immaterial 
to  go  into  his  intention,  because  I  do  not  found 
my  idea  on  his  intention  to  avoid  the  duty  j  the 
question  is,  whether  he  has  done  it  in  this  way. 
He  sets  about  this  instrument,  to  give  it  that  effect 
which  he  has,  by  a  formal  will,  confirmed  on  a 
subsequent  occasion  ;  and  the  special  verdict  states, 
the  will  to  have  been  signed  by  him  short  of  a 
month  afterwards.  Now  what  does  this  instrument 
do  ?•  I  most  perfectly  and  entirely  agree  with  my 
learned  brother  Wood,  that  if  this  instrument 
really  did  effectively  dispose  of  any  part  of  his 
property  during  his  life,  it  has  the  operation  of  a 
deed ;  but  I  say  that  any  man  looking  at,  and  read- 
ing this  instrument,  must  be  perfectly  convinced, 
not  only  that  he  had  no  intention  of  parting  with  his 
property  during  his  life,  but  that  he  has  guarded 
against  any  possible  interruption  of  his  own  enjoy- 
ment. Then  he  is  in  the  situation  of  a  man  who 
has  made  his  wiU.    When  it  is  ui^ed  that  it  would 
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be  good  without  a  power  of  revocation,  I  agree  to  it,  .    ^^^7*    . 
l)ecause  that  would  take  away  the  character  of  a   Attorney 
will :  but  having  a  power  of  revocation,  he  reserves    ^"^^^-^^ 
to  himself  a  power  to  annihilate  it  by  a  slip  of  paper,    Jones  and 
to  which  he  may  sign  his  name,  and  he  may  do  it  Bartlett. 
without  a  witness.     I  say,  therefore,  under  these 
circumstances,  he   has  left  himself  absolute  and 
complete  owner  of  the  estate. 

But  it  is  argued,— ^and  that  is  an  argument  arising 
on  the  face  of  the  instrument, — that  he  has  put  the 
legal  estate  out  of  himself,  because  there  are  trustees, 
and  he  has  assigned  it  to  them ;  and  he  certainly  has 
nominally  assigned  7,500/.  stock  to  them.  He  has  as- 
signed it  in  one  sense,  but  has  he  effectively  done  it? 
So  little  has  he  done  it,  he  had  not  transferred  the 
stock ;  he  had  not  acquainted  the  trustees  that  he  had 
executed  such  an  instrument;  he  had  not,  in  an  ab- 
solute way,  executed  it  by  delivering  it,  for  h^  had 
not  given  it  to  the  parties.  I  do  not  wish  to  borrow 
any  thing  weak  in  point  of  argument,  but  let  me 
suppose  that  he  had  sealed  and  delivered  the  deed  in 
his  own  closet,  and  kept  it  in  his  pocket,  without 
communicating  it  to  the  parties.  Now,  though  I  do 
not  mean  to  contend  that  that  might  not  operate  as  a 
delivery;  for  if  there  were  no  circumstanoes  to  show 
that  it  was  delivered  conditionally,  it  might  be  a  de- 
livery; yet  what  would  be  the  effective  purpose  of 
it  as  it  regards  the  grantor  ?  The  legal  estate  would 
be  in  the  trustees ;  an  ejectment  might  be  brought  by 
the  trustees;  but  could  it  be  endured  that  the  trus- 
tees should  bring  an  ejectment  against  the  cestui 
que  trust  ?  They  are  still,  in  fact,  to  hold  it  for  his 
benefit,  and  he  is  to  receive  the  dividends,  and 

rents. 
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.  ^^^y-  ,  rents,  and  profits;  how  could  he  be  turned  out 
Attornbt  then  ?  He  is  therefore  substantially  the  owner  of 
Gbneral    |;|jg  estate  up  to  the  last  moment  of  his  life. 

JovBs  and 

BARTtBTT.       Look,  in  another  respect,  to  the  intention  of  the 

partj.   Does  he  mean  to  part  with  his  leasehold  es^ 

tate  during  his  life  ?  Does  he  mean,  that  if  he  has 

any  intention  to  sell  it,  or  to  sell  the  7,500  2.,  as  it 

should  be  thought  fit,  that  he  shall  not  have  power 

to  do  it  ?   On  the  contrary,  he  reserves  to  himself 

the  power  of  doing  it  with  a  single  word,  as  I  have 

stated,  and  I  cannot  put  it  stronger.  He  has  a  power 

to  do  it,  not  only  by  will,  but  by  a  codicil :  he  has 

nothing  to  do  but  to  endorse  on  the  deed, — *  I  revoke 

this  deed,'— and  sign  his  name,  and  there  is  an  end 

to  the  deed ;  and  no  impediment  is  put  in  the  way 

of  his  so  disposing  of  this  property.  But  it  is  clear  that 

he  never  meant  effectively  to  dispose  of  the  property, 

when,  una  Jtatit^  he  has  given  to  the  trustees  the 

stock  and  leasehold  estate,  and  he  has  given  them 

that  which  he  could  not  give  without  a  will ;  he  has 

given  his  plate,  his  books,  his  fumitxtfe,  and  his  pic« 

tures,  and  all  other  his  personal  estate  whatsoever, 

and  wheresoever,  which  he  may  be  possessed  of  at 

the  time  ofhis  death,  by  a  deed  of  gift.  That  cannot 

be  in  point  of  law;  therefore  it  is  clear  he  was  not 

about  any  serious  present  disposition  of  his  property. 

If  he  meant  it  to  be  a  transaction  inter  vivoSf  he 

must  have  selected  the  articles  at  the  time,  and 

specify  all  the  articles ;  therefore  it  is  plidn  he  did 

not  mean  to  convey  any  thing  to  them  at  that  time, 

.    or  to  part  with  a  single  iota  of  the  property  till  his 

death.    Then  how  is  it  to  be  contended  that  he  did 

Qot  remam  in  possession  of,  or  had  the  power  of  dis- 

'^  posing 


SITTINGS  AFTER  MICHAELMAS  TERM,  57  GEO.  III. 

posing  of  that  property,  which  he  purports,  in  form 
and  show,  to  convey  by  this  deed ;  and  what  has  he 
done  more  than  this, — I  voluntarily  do  as  I  would 
by  my  will ;  I  declare  this  to  be  my  will,  that  is, 
that  the  property  should  go  so  and  so.  That  is  a 
will ;  and  therefore  I  do  not  feel  much  the  difficulty 
pf  the  departure  of  the  legal  estate.  At  this  day, 
to  be  sure,  if  he  had  never  revoked  it,  it  might  ope* 
rate  as  a  deed,  because  that  would  have  changed  its 
complexion.  He  would  have  given  it  a  new  charac* 
ter  by  not  exercising  the  power  of  revocation ;  but 
when  he  has  revoked  it,  he  sees  the  necessity  there 
is  to  make  a  more  particular  determination  with 
regard  to  the  property  disposed  of,  when  he  has  an- 
nexed a  will  to  it.  The  legal  estate  continues  in 
the  trustees ;  but  does  it  continue  in  them  by  virtue 
of  the  deed  as  a  deed,  or  by  virtue  of  this  instru- 
ment as  a  testamentary  instrument?  I  say,  it  is  a 
testamentary  instrument ;  and  at  this  day,  taking 
it  to  be  a  testamentary  instrument,  they  are  pos- 
sessed of  the  legal  estate  (independently  of  their  cha- 
racter of  trustees)  as  executors.  Therefore  I  think 
it  is  clear  that  this  is  essentially  and  substantially  the 
will  of  the  party.  And  I  was  much  influenced  by 
that  part  of  the  argument  of  my  learned  brother 
Richards^ — that  the  confirmatory  part  of  the  testa- 
mentary paper  has  a  strong  operation  to  cast  the 
character  of  a  will  over  every  part  of  the  deed ;  be- 
cause we  know  that  a  confirmation  of  a  deed  is  of 
itself  a  substantive  conveyance :  it  passes  the  estate 
out  of  the  person  confirming  the  prior  instrument, 
and  that  may  be  done  as  well  by  a  will  as  a  deed, 
and  that  is  a  mode  of  conveyance  of  land.  That  being 
the  case,  when  he  finds  it  necessary  to  confirm  this 

by 
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by  his  will,  (which  was  necessary,  as  a  part  of  his  pro-- 
perty  was  fluctuating,)  when  he  confinhs  that,  I  do 
not  think  it  is  straining  the  argument  to  say,  that 
he  confirmed  the  whole  of  this  instrument,  and 
gave  it  a  final  operation  by  that  will.  But  I  do 
not  wish  to  rely  so  much  upon  that  part  of  the  case^ 
The  main  point  is,  that  it  is  in  substance  a  will, 
and  in  form  and  name  only  a  deed.  Upon  these 
grounds  I  think  that  the  sum  of  money  so  given  is 
subject  to  the  legacy-duty. 

Thomson,  Chief  Baron.  I  shall  be  very  short, 
because  I  do  not  think  much  longer  time  is  neces- 
sary than  has  been  already  spent  in  discussing  this 
question;  and  if  it  were,  it  would  require  more 
strength  than  I  at  present  possess.  The  true  question 
is,  certainly,  whether  this  instrument  is  to  be  taken 
as  a  deed,  or  as  a  testamentary  act.  If  it  is  to  be 
taken  as  a  testamentary  instrument,  it  is  clear  that 
the  legacy-duty  has  attached  upon  this  property,  so 
far  as  it  is  given  to  this  lady;  and  it  has  attached  to 
the  whole  estate  for  which  it  is  claimed,  namely, 
the  sum  of  8,000/.  for  that  is  the  residue  retained 
for  her  after  payment  of  all  the  testator's  debts  and 
legacies.  So  that  it  does  not  seem  to  be  entazi^ed 
with  what,  without  doubt,  it  might  have  beeQf— ^how 
much  is  claimed  as  to  t^acies  given  by  the  will,  or  how 
much  in  respect  of  the  money  this  lady  is  entitled  to 
by  the  deed, — because  the  short  and  only  question  is, 
under  what  right  she  takes  the  whole  of  this  money* 

Now  here  is  first  an  instrument  which  purports,  by 
the  form  of  it,  to  be  a  deed ;  it  bears  the  name  of 
an  indenture,  and  is  made  by  a  person  who  may  be 
called  testator  or  grantor.   For  the  present,  we  will 

call 
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call  him  grantor,  while  we  talk  of  this  idstnonent.  ^  ^^^^' 
He  conveys,  for  a  nominal  consideration,  to  two  At  torkev 
trustees,  who  are  parties  to  the  deed,  in  general  C^^^^al 
terms,  first,  a  leasehold  estate,  of  which  he  is  pos-  Jomss  and 
sessed;  and,  after  that,  he  assigns  to  them  his  Bartlett. 
government  stock,  which  he  specifies,  and  all  the 
dividends  which  shall  be  due  from  it  at  the  time  of 
his  death,  and  in  short  all  his  property,  whatso- 
ever, enumerating  specifically  certain  things,  as 
plate,  linen,  furniture,  glass,  and  pictures,  and 
all  the  moveable  property,  which  in  its  nature  was 
fluctuating  during  his  lifetime,  and  must  be  so.  He 
assigns  to  these  two  persons  all  that  sort  of  property 
which  would  belong  to  him  at  the  time  of  his 
death,  to  hold  to  them  upon  certain  trusts;  and 
those  trusts  are,  that  they  should  be  possessed 
of  it  'for  the  use,  benefit,  and  advantage  of  Wil^ 
Ham  Franklin^  for  and  during  the  term  of  his 
natural  life :'  leaving  him  in  the  possession  of  the 
corpus  of  the  gift,  or  l^acy,  during  his  life, 
with  full  power  of  disposing  of  it,  at  his  will  and 
{deasure  j  for,  it  is  not  till  afiier  his  death,  that  any 
other  of  the  trusts  are^to  arise.  It  is  not  in  trust 
for  him  during  his  life,  to  receive  the  dividends 
merely,  but  the  whole  property  is  his,  as  long  as  he 
lives,  implying  a  power  in  him  to  dispose  of  it,  and 
^spend  it  as  he  shall  think  proper ;  then,  on  his  death 
G^y,  are  tht  other  trusts  to  arise,  and  then  the 
tniitees  are  to  act  only  on  such  property  as  is  found 
— 'aU  the  property  he  is  possessed  of  at  the  time  of 
his  death ;' — and  then  it  is  to  be  applied  to  this  lady, 
in  the  way  mentioned.  And  he  has  reserved  a 
power  by  any  deed  or  writing,  to  revoke  c:  alter 
.     TOL.  III.  D  D  all 
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^^^^'    ,  all  or  any  of  the  trusts  limited  in  the  indenture  of 
Attorkby   all  that  has  been  so  assigned.     He  then  makes  a 
GENERAL    yfiw^  and  I  think  it  not  immaterial,  as  has  been 
JoNBs  and   observed,  that  that  will  expressly  refers  to  the  deed. 
BARTtMT.  By  that  he  confirms  the  deed;   he   incorporates 
therefore  the  deed  into  the  will,  or  I  should  ra- 
ther say,  he  makes  it  a  part  of  the  testamentary 
act  which  he  is  then  executing,  and  therefore  they 
ought  to  be  taken  and  construed  together,  as  being 
of  the  same  effect.     The  deed  has  no  operation 
during  his  life ;  he  remains  master  of  the  property 
till  after  his  death,  and  then  the  deed  can  only 
take  efiect  in  the  nature  of  a  will,  to  be  proved  by 
the  executors. 

It  would  be  very  strange  to  suppose  that  that 
should  be  thought  a  gift,  which  leaves  it  in  the 
power  of  the  donor,  whether  there  shall  be  5,000/. 
or  5  /•  at  his  de^th ;  he  may  dispose  of  it  or  squander 
it,  or  do  what  he  pleases.  It  seems  to  me,  then,  that 
there  is  no  way  of  dealing  with  this  instrument,  but 
by  giving  it  the  effect  of  a  testamentary  paper;  and 
I  should  have  no  difficulty  in  supposing  the  Eccle- 
siastical Court  would  grant  probate  of  it,  and  I  think 
they  would  in  granting  probate  of  it,  designate  the 
trustees  as  executors.  In  fact,  the  testator  has  made 
these  very  persons  his  executors,  and  they  have 
obtained  probate  of  the  will;  which  will  does  refer 
in  terms,  and  does  confirm,  excepting  in  the  gift  of 
a  few  legacies,  the  general  provisions  of  that  former 
instrument,  which  I  call  testamentary,  in  favour  of 
this  lady.  The  consequence  of  this  is,  as  two  of 
my  liftimed  brothers  concur  with  me  in  thinking, 
^  that 
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that  this  is  to  be  taken  td  be  a  testamentaiy  act, 
and  that  the  property  in  question  is  therefore  sub- 
ject to  the  l^acy  duty,  and  that  there  ought  to 
be  judgment  for  the  Crown  to  the  aioiount  of  this 
800/^ 
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IN  THE  COURT  OF  CHANCERY, 


Hill  v.  Atkinson  ♦. 
Atkinson  v.  Hill. 


1816. 
/^ftW^     ^ ' 

^^  ^  10«fc  l>tttmb€r. 


'In  this  case  James  Smith  had  given  by  will,  dated  SlTfiMk  b*^ 
!2i>th  March  1775,  the  sum  of  3,000/.  to  his  exe-  trustees,  (who 
cutors  Hill  and  Thompson^  in  trust,  to  invest  it  in  ^'toi^SST 
trovemment  securities,  as  soon  as  conveniently  they  JJ^g/^^^^r 

money  be- 
ffffff^Ca^  to  them  in  trait  to  pay  Imdes,  under  a  decree  of  the  Court  of  Chan- 
cery, ordering  that  the  money  should  be  so  paid  in  and  laid  out  in  the  purchase  of 
slack,  in  the  name  of  the  Accountant  Oeneral,  nnbicb  nvas  accordingly  dome  brforg 
tbi  iQtb  qf  October  1808,  held  to  be  «  retrntng,  f^c,  of  the  legacy  hv  the  executon, 
wkhin  the  words  of  the  48th  Geo,  III,  cap.  1^.  sect.  3,  and  therefore  exempt  from 
fh  kgaejfdutyimftitedibfSbat  Jit;  (although  it  was  not  actually  paid  over  to  the 
persons  beneficiallv  entitled  to  the  legacies  till  after  that  time)  because  the  money 
«i*s  takenbut^tne  hands  of  the  executors,  by  their  obedience  to  the  order  |  and, 
as  /ar  as  they  were  concerned,  was  thereby  approfriated  to  the  trusts  of  the  will 
at*  that  time. 

.*  T)u>  .cue.  iff  introduced  here^  bocause  it  is  one  in  which 
the  decision  of  this  Court  in  the  case  of  the  Attorney  General 
tr.  Lady  Louisa  Manners,  ^voL  i.,  p.  411.)  was  brought  under 
tOne  consideration  of  the  Lord  Cliancellor. 


DI>  2 


might 


Atkinsov 
Atkinson 


400  CASfiS  m  THE  EXCHEQUER, 

^^1^'    ,  might  after  his  decease,  and  pay  the  interest  to 
Hill       ^^^  Atkinson  for  her  life,  and  after  her  decease 
V.  ^      to  pay  it  over  to  the  child  with  which  she  was  then 
supposed  to  be  enceint ;  but  if  such  child  should 
not  attain  the  age  of  twenty-one,  then  to  Tabitha 
Hill.      Leake.     On  the  21st  q{  July  1776  the  testator 
died.    By  a  decree  of  the  Master  of  the  Rolls,  pro- 
nounced on  the  gth  March  1779,   ^  Honour 
declared  that  Ann  Atkinson  was  entitled  to  the 
interest  of  the  3,000/.  at  four  per  cent,  during  her 
life;  and  that,  subject  to  her  interest,  Tabitha 
Leake  was  entitled  to  the  principal,  which  was 
ordered  in  the  mean  time  to  be  paid  into  the  Bank^ 
and  laid  out  in  the  name  of  the  Accountant  Gre- 
neral,  in  the  purchase  of  Bank  annuities  in  trust 
in  the  above  causes ;  the  interest  to  be  paid  to  Ann 
Atkinson  for  life,  and  the  principal,  at  her  decease^ 
to  be  transferred  to  Tabitha  Leake,  who  was  then 
an  infant.    In  the  same  year  (1779)  the  3,000/. 
was  paid  in,  and  laid  out  according  to  the  exigency 
of  that  decree,  and  the  interest  was  afterwards 
regularly  paid  to  Ann  Atkinson  during  her  life. 
Tabitha  Leake  afterwards  married  with  one  Ward^ 
and  her  interest  was,  by  a  settlement  on  that  mar* 
riage,    transferred  to  trustees  in  trust,   amongst 
other  things,  to  pay  John  Leake  1,200/.  borrowed 
by  them  at  that  time.     In   1794  she  died:  in 
1806  her  husband  became  bankrupt ;  and  in  1807 
Ann  Atkinson  died.     In  1808,  the  1,200/1  due 
to  John  Leake  was  paid  off,  under  an  order  of 
court  to  sell  so  much  of  the  stock  for  that  purpose. 
In  1809,  Ward*^  assignees  having  sold  his  interest 
ia  the  residue  of  the  stocky  the  purchaser  olgected 

to 
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to  the  title,  that  the  legacy  duty  had  not  been  paid  .  ^^i^. 
which  accrued  due  under  the  48th  George  III.  Hill 
cap.  149,  sched.  3,  whereby  a  duty  had  been  im- 
posed on  legacies  given  by  the  wills  of  persons 
dying  before  1805,  and  not  pdd,  delivered,  re-  «^ 
tained,  satisfied  or  discharged,  till  after  the  loth  Him». 
Oct  1808. 

On  a  petition  being  presented  on  the  part  of  the 
purchaser,  and  notice  thereof  given  to  the  Attorney 
General  and  Commissioners  of  Stamps,  an  order 
was  made  directing  the  interest  of  the  residue  to  be 
paid  to  the  petitioner,  without  any  deduction^  in 
respect  of  the  duty.  Ward^  the  bankrupt,  died  in 
1816,  when  John  Leake  became  entitled,  under 
the  settlement,  to  the  residue  of  the  stock  standing 
in  the  name  of  the  Accountant  General  in  trust  in 
these  causes,  and  he  obtained  an  order,  on  petition, 
fiir  a  transfer  pf  it  to  him.  That  order  was  not 
obeyed  by  the  Accountant  General,  on  the  ground 
of  there  being  no  receipt  produced  for  the  duty 
on  the  original  legacy ;  when,  by  the  directiftn  of 
the  Lord  Chancellor,  a  petition  was  presented  on 
the  part  of  the  Attorney  General  and  the  Commis- 
sioners of  Stamps,  claiming  the  duty  under  the 
statute. 

WethereU^  and  Heald^  in  support  of  the  peti- 
tion, contended,  that  what  had  been  done  by  the 
executors  in  this  case  brought  the  legacy  within 
the  terms  of  the  act;  because  the  legacy  had  not 
been  paid,  delivered,  retained,  satifified,  or  dis- 
charged».  till  after  the  11th  of  Oct.  1 808 ;  inasmuch 
*  DD3  as 
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*^^S>  as  the  principal  had  not  been  paid  over  till  after 
Hill  ^^^  ^^™^»  ^^^  ^^»  ^  ^^^'  transferred  at  the  time 
V*  of  this  discussion :  and  they  cited  the  case  of  the 

Aitcyrney  General  v.  Lady  Louisa  Manners  (a)^ 
where  the  Court  of  Exchequer  held,  that  a  legacy 
Hill.  could  not  be  said  to  be  retained  for  the  benefit  of 
legatees,  so  as  to  exempt  it  from  the  duty,  till  the 
persons  who  should  be  ultimately  entitled  to  any 
interest  in  it  had  received  it. 

Sir  Arthur  Pigott,  and  Parker,  distinguished 
that  case  from  the  present,  by  the  circumstance  of 
the  uncertainty  which  existed  there,  of  the  person 
to  be  ultimately  entitled  to  the  legacy,  till  after 
the  death  of  an  intermediate  legatee,  which  did 
nothaf^n  tflli8i2;  but  that  in  this  case  there 
was  no  such  uncertainty,  and  the  payment  into 
the  Bank,  and  the  investment  of  the  money  in  the 
funds  under  a  decree  of  this  Court,  which  put  it 
completely  out  of  the  power  of  the  execution,  and, 
as  it  were,  appropriated  at  once  the  legacies,  was 
sufficient  to  satisfy  the  words  of  the  act.  In  the 
case  cited^  too,  the  money  had  been  constantly, 
up  to  the  year  1812,  retained  in  the  funds  by  the 
executors  for  the  purposes  of  the  will,  in  their  own 
names;  whereas  in  the  present  case  it  has,  since 
the  year  1779,  stood  in  the  name  of  the  Account- 
aiit  General  in  trust  in  these  causes. 

The  Lord  Chancellor  now  gave  judgment ; 
when,  after  having  fully  stated  all  the  facts  of  the 

faj  Ante,  voL  1,  p.  41 1. 

case. 
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case,  observing,  that  he  regarded  all  the  claimants 
on  this  legacy  as  against  Tabitha  Leake^  whether 
under  the  marriage  settlements  or  by  the  assign- 
ments, as  persons  standing  in  the  same  situation  as 
she  herself  would  have  been  in  if  she  had  received 
the  money  as  the  legatee  under  the  will ; — that 
the  difficulty  n^ich  brought  the  case  originally 
before  the  Master  of  the  Rolls,  arose  out  of  the 
question,  whether,  as  Ann  Atkinson  had  never 
been  with  child,  as  the  testator  had  believed  when 
he  made  this  will  in  her  favor,  the  bequests  did 
not,  as  depending  on  the  life  of  such  child,  entirely 
&il :  but  the  Master  of  the  Rolls  wils  of  opinion 
that  the  right  was  in  Tabitha  Leake^  and  decreed 
accordingly,  before  any  legacy  act  had  passed, 
that  the  money  should  be  paid  into  the  bank;  as 
had  been  done,  with  liberty  for  Ann  Atlcinson 
to  apply  for  a  transfer  when  she  should  arrive 
at  the  age  of  2i.  His  lordship  then  stated  the 
question  to  be,  whether  under  the  circumstances  of 
this  case  the  legacy  duty  was  payable  as  imposed  by 
any  of  the  acts  of  parliament  from  the  20th  to  the 
48th  Geo.  III.  * ;  and  he  took  a  minute  and  anxious 
view  of  all  those  statutes,  particularly  the  52d  chap, 
of  the  36th  Geo.  III.,  observing,  that  that  was  con- 
fined to  the  duties  thereby  imposed,  to  the  exclusion 
of  the  former  acts ;  and  particularly  noticing  the 
clause  which  constitutes  the  executor,  or  other  per- 
son taking  on  himself  the  burthen  of  the  execution 
of  a  will,  a  Crown  debtor,  from  the  time  when  the 
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legacy  is  paid,  if  the  duty  be  not  then  deducted  and 
accounted  for  ;  and  declaring  it  to  be  his  opinion, 
that  Courts,  into  which  money  bequeathed  in  trust 
to  pay  legacies,  should  be  paid,  as  in  the  present  in- 
stance, were  bound  to  consider  whether  it  would  be 
liable  to  any  duty,  if  still  in  the  hands  of  the  ex- 
ecutor; and  that  question  (continued  his  Lordship  J 
will  depend  on  whether  that  which  has  been  done, 
by  the  executor  in  the  present  case,  amounts  to 
such  an  appropriaton  as  would  operate  as  a  satis- 
faction and  discharge,  according  to  the  meaning  of 
the  several  statutes. 


I  shall  make  but  few  observations  upon  the  case 
which  has  been  cited  from  the  Court  of  Exchequer. 
I  think  that  case  is  an  authority,  as  far  as  it  goes 
— I  say  only  as  far  as  it  goes,  because,  as  it  is  not 
direct  upon  the  point,  it  is  only  a  negative  authority  ;^ 
but  it  decides,  that  if  the  legapy,  which  was  the 
subject  of  it,  had  been  appropriated,  it  would  not 
then  have  been  liable  to  the  duty  ;  and,  it  appears 
to  me.,  that  the  judgment  of  the  Court  in  that  case,^ 
proceeded  upon  this»  (without  prejudice  to  the  ques* 
tion  in  the  present  case),  that  that  le^u^y  had  not 
been,  in  fact,  appropriated ;  for  if  it  had  been  appro- 
priated in  such  a  manner,  that  you  could .  say  who 
were  the  individuals,  who  could  come  to  the  Court 
and  ask  for  it,  it  would  have  been  qijute  another 
thing ;  but  inasmuch  as  that  remained  um^eprtain  up 
to  the  last  moment,  the  Court  seem  to  hi^ye  thpught 
that,  therefore,  there  had  not  been,  in  fact,  an  appn^ 
priation. — Whether  there  was  or  not>  in  t^t  case,. 
I  shall  not  take  upon  myselif  to  say,  nor  shall  I  say 

one 
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one  word  further  upon  the  question  of  appn^ruu 
tion,  but  this,  (which  I  say,  lest  taking  no  notice  of 
it  should  shake  what  I  take  to  have  been  the  doc- 
trine of  this  Court  for  ages) — that  if  executol*s,  beii^ 
also  trustees,  shift  the  property  from  their  handi^  as 
executors,  into  their  hands  as  trustees,  and  if  there 
is  evidence  that  they  have  done  so,  and  that  they 
have  paid  the  interest  upon  the  fund  so  shifted 
from  hand  to  hand,  for  twenty  years  together,  that 
is  undoubtedly  an  appropriation.  If  the  Court  of 
Exchequer  are  of  opinion,  that  that  is  not  an  ap- 
propriation, all  I  can  say  is,  that  that  is  an  opinion 
to  which  I  cannot  accede. — But  when  I  come  to 
consider  the  present  case,  and  to  trace  it  through 
all  that  has  happened,  supposing  the  question  were 
to  be  put  upon  the  Act  of  the  48th  of  the  King 
only,  which  I  think  is  not  the  proper  way,  it  ap- 
pears to  me  to  be  out  of  all  right  to  say,  that 
where  a  l^acy  has  been  given  to  two  executors 
upon  trust,  that  they  should  pay  the  interest  to  one 
for  life,  and  afterwards  should  pay  the  principal 
to  another, — where  that  legacy  has  been  brought 
into  Court,  and  the  trusts  of  it  have  been  declared, 
whereby  it  is  wholly  taken  out  of  the  hands  of  the 
executors, — and  where  it  never  can  be  paid  out  of 
this  Cdurt  i^in,  without  considering  whether  it  is 
liable  to  the  legacy  duty  (although  it  has  been  out 
of  the  executor's  hands  for  half  a  century),  without 
makii^  him  a  crown  debtor  from  the  moment  that 
it  is  payable  ; — that  appears  to  me  to  be  a  propo- 
sition going  beyond  any  thitig  I  recollect  ever  to 
•bsive  been  made  a  question  in  this  Court.  ^ 

^  But 
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1^^^'  But  this  case  is  not  to  be  decided  upon  that 

Hill  ^^  ^  think  it  depends  on  the  construction  of 
V.  the  44th  of  the  King,  as  an  arrear  due,  if  due 
at  all,  under  the  48th;  and  upon  the  effect  of 
the  44th,  considered  with  a  due  regard  to  all  the 
Hill.  provisions  of  the  act  of  the  36th  of  Geo.  Ill,  as  if 
those  provisions  formed  a  part  of  the  act  of  the  44thy 
so  far  as  in  their  nature  they  can  possibly  be  ap- 
plied to  legacies  given  by  that  act:  and  then  the 
question  would  be,  whether,  (regard  being  had  to 
the  25th  clause,  with  reference  to  what  the  Court 
are  required  to  do,  and  with  reference  to  the  pay- 
ment— the  time  of  payment— «nd  the  responsibility 
of  the  persons  who  receive  and  the  persons  who 
pay  the  legacy,  without  having  first  paid  the  duty-— 
and  the  other  provisions  which  have  been  observed 
upon)  it  can  be  said  that  this  was  a  fund,  out 
of  which  the  legislature,  by  the  44th  of  Geo.  III^ 
adopting  the  provisions  of  the  36th,  meant  to  say, 
that  the  legacy  duty  should  be  paid  by  the  Ac- 
countant General,  when  carried  to  the  account 
of  the  persons  described  and  designated  as  intended 
to  take  it  by  virtue  of  this  will.  My  opinion  is, 
that  that  is  not  the  true  construction  of  those  acts, 
when  construed  in  conformity  to  all  I  have  ever 
understood  to  be  the  effect  of  the  act  of  1 796. 

I  have  ever  considered  that,  after  legacies  were 
once  paid,  discharged,  satisfied,  or  (which  I  consider 
as  amounting  to  the  same  thing)  appropriated  in 
such,  a  way  as  that  the  property  was  completely 
out  of  the  hands  of  the  executor,  and  he  had  no- 
thing 


HlLIi. 


SITTINGS  AFTER  IflCHAELMAS  TERM,  57  GEO.  III.  4^7 

thing  more  to  do  with  it,  it  was  not  intended  that  .  . 

these  duties  should  attach.     If  that  opinion  should       Hill 
happen  to  be  in  its  consequences  more  extensive  Atkinson. 
than  I  conceive  it  is,  it  is  still  my  duty  to  state  it  as    atkiksok 
that  which  I  take  to  be  the  best  construction  of  this         v. 
act.     I  cannot  look  to  consequences  on  the  one 
side  or  the  other,  I  must  take  the  rule  the  legislature 
has  laid  down  as  I  understand  it,  for  the  rule  of  my 
conduct;  and  I  cannot  bring  myself  to  believe,  that 
within  the  meaning  of  these  laws,  or  within  the 
meaning  of  the  Court  of  Exchequer,  this  legacy 
was  not  appropriated  so  long  i^o  as  1779,  so  as  to 
be  altogether  without  the  reach  and  effect  of  the 
acts  imposing  a  duty  on  legacies  as  legacies.     This 
is  my  judgment^  upon  the  best  consideration  I  can 
give  the  case;  and  I  am  afraid  that  no  further  con.-* 
sideration  will  enaUe  me  to  alter  that  opinion. 


COKBURKE 


408 


€A6£S  IN  THE  EXCHEQUER, 


Ftiday, 
16th  jMuary, 

> s, ' 

1814. . 
sbrjsant's 

INN. 

Maitday, 

Tkmnday,imd 

Friday, 

I9lh,  90th,  9td, 

and  tSd  Dee. 

1815. 

GKAT'8  inn 

HALL. 

M&tuioy, 

Monday, 

6th  and  ^th 

February. 

CUSTOMS  or 

TITHINO. 

A  custom  that 
the  farmer 
ihall  hattock 

that^n^iMi^  able  places  thereof  (except  as  before  excepted)  from 
deration  of  time  whereof  the  memory  of  man  is  not  to  the  con- 
he  is  tcT^y^'  trary,  have  been  used  and  accustomed  yearly  and 
*rt***^h*' k    ®^^7  7^^9  when  their  said  lands  have  been  sown 

or  hattock,  is 

good  s— and  it  is  sulBciently  well  laid  in  the  alternative. 

The  disproportion  of  the  diminntionof  the  tithe  to  the  value  of  the  additional 
Ubour  employed  on  the  com,  is  no  objection  to  such  a  custom;  all  that  is  required 
to  support  it  being  a  consideiationy  though  it  be  very  hr  short  of  an  equivalent. 


CoKBURKE  V.  Hughes  and  others. 

To  this  bill,  filed  by  the  Rector  of  the  parish  of 
Norton  in  Hales,  (Salop^)  for  an  account  and 
payment  of  various  tithes,  the  defendants  pleaded 
the  following  customs  as  to  the  com — and  various 
moduses : — denying  the  plaintiff's  right  to  receive 
the  tithes  in  any  other  manner : — 

''  That  all  the  defendant's  farms  and  lands  are- 
situate  in,  and  form  part  of  the  parish  of  Norton,  in 
Hales ;  and  that  by  ancient  and  immemorial  usage, 
custom,  and  prescription  within  the  ssud  parish 
(which  extends  to  all  lands  within  the  same,  except 
certain  lands  therein  mentioned  to  belong  to  Sir 
John  Chetwode,  baronet,  for  which  a  modus  of 
gs.  %d.\s  payable),  the  tenants  and  occupiers  of 
all  the  lands  within  the  said  parish,  and  the  tithe- 


rleyai ,  ,,^  , 

shock  or  hattock,  for  the  tithe;  fr»  if  only  set  out  in  cocks,  (the  common  mode) 
the  tenth  part,  kc.  is  good,  notwithstanding  its  apparent  uncertainty,  duplicity. 


A  custom  that  barley  and  oats  shall,  if  so  hattocked,  pay  the  eleventh  part  or 
ock,  forth 

far .  * 
mutuality. 

And  issues  will  be  siAnlBd  to  try  the  existence  of  such  customs. 

A  hay  modus  oi  td.foc  a  ^V  mmb  of  grass,  is  .good,  the  quantom  beia^ 
matter  of  evidence. 


Sec  also  as  to  cmaia  other  moduses. 


with 
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with  wheat,  muncorn,  rye,  or  beans,  or  other  com  ,    ^^^7*    . 
usually  bound  up  in  sheaves,  after  the  reaping,   Cokbuens 
mowing,  or  cutting  thereof,  to  set  up  in  shocks  or         v- 
hattocks,  all  such  com  produced  upon  their  said  ^^  others, 
famis  and  lands,  after  the  same  has  been  so  bound 
up  in  sheaves,  before  setting  out  any  tithe  thereof; 
and  after  such  com  has  been  so  bound  and  set  up 
in  shocks  or  hattocks,  to  set  out  the  eleventh  part 
thereof  from  the  other  ten  parts  thereof;  and  there 
now  is,  and  during  all  the  time  aforesaid,  hath  been 
in  each  and  every  such  year  due  and  paid  and  pay- 
able to  the  rector  of  the  said  rectory  for  the  time 
being,  such  eleventh  part  or  sheaf  or  hattock  of 
such  com  so  bound  and  set  up,  and  no  more,  as  and 
for  a  customary  tithing  and  full  compensation  for 
and  in  lieu  and  satisfaction  of  all  and  all  manner  of 
tithes  of  such  com.' 

'  That  by  the  custom  within  the  said  parish,  all 
wheat,  muncora,  rye,  and  beans,  produced  upon 
the  lands  within  the  said  parish,  are  bound  and  set 
up  in  manner  aforesaid,  after  the  same  have  been 
mowed,  cut  or  reaped ;  and  that  all  barley  and 
oats,  and  all  other  com  produced  upon  the  said 
lands,  or  any  part  thereof,  are  so  bounds  and  set  up, 
or  are  collectedt(^ether  in  loose  cocks  at  the  opium 
and  discretion  of  the  tenant  or  occupier  of  the  lands 
producing  the  same }  and  that  such  tenants  and 
occupiers  have  from  time  immemorial  been  used 
and  accustomed  yearly  and  every  year,  when  such 
barley  and  oats,  or  any  other  com  or  grain  has 
been  so  bound  and  set  up  by  them,  to  set  out  the 
^eleventh  part  from  the  other  ten  parts  thereof ;  and 

that 
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^^'7'    ,  that  there  now  is,  and  during  all  the  time  aforesaid  * 
CoKBURNx   ^^  been,  in  each  and  every  such  year  due  and 
f^-  paid  and  payable  to  the  rector  of  the  said  rectory 

andodwn.  ^^  *^^  *™^  being,  such  eleventh  part  of  such  bar- 
ley and  oats,  and  of  all  other  com  and  grain  so 
boond  and  set  up,  and  no  more,  as  and  for  a  custo. 
mary  tithing  and  full  compensation  for  and  in  lieu 
fmd  satisfaction  of  all  and  all  manner  of  tithes  of 
such  barley,  oats,  or  other  com  or  grain  ;  but  the 
rector  of  the  said  rectory  has  always  been  entitled 
to,  and  has  always  received  the  tenth  part  or  cock 
of  all  barley  and  oats,  and  all  other  com  and  grain 
produced  upon  the  said  lands,  when  the  same  has- 
been  got  in  loose,  and  not  so  bound  and  set  up,  or 
of  such  part  thereof  as  has  not  been  so  bound  and 
set  up.' 

And  the  answer  further  stated,  that  the  setting  up 
and  taking  care  of  the  tithes  of  the  said  wheat  and 
otber  com  usually  bound  in  sheaves,  and  the  binding,, 
setting  up,  and  taking  care  of  the  tithes  of  the  said 
barley  and  oats,  and  other  com,  not  usually  so  bounds 
is  attended  with  considerable  extra  labour  and  ex« 
pense  to  the  occupier  or  occupiers  of  the  said  lands,, 
and  is  {Mt>ductive  of  great  additional  profit,  security^ 
and  advantage  to  the  rector  of  die  said  parish. 

That  the  defendants  did  severally  in  the  y€ar>  is 
the  bSl  mentioned,  duly  set  out  the  eleventh. part^ 
shock,  hattock,  or  sheaf,  of  all  the  wheat  and  other 
com  Reduced  upon  their  said  lands,  which  were  so 
bound  and  set  up  in  shocks  or  haMook»;  utd  Ae 
tenth  part  or  eackef  all  com  «d  grain  ^wiui&'^Ma 

not 
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not  80  bound  and  set  up,  produced  upon  their  said 

farms  and  lands,  and  gave  regular  notice  to  the  plain-   Cokbxtrnb 

tiff  that  the  same  had  been  so  set  out.  ^^  ^^ 

Huoms 
and  others. 
That  no  tithes  are  due  for  the  produce  of  the 

several  gardens  occupied  by  the  defendants,  for  that 
they  are  ancient  gardens,  and  are  all  situate  within 
the  said  parish  of  Norton,  in  Hales  ;  and  that  from 
time  immemorial  there  hath  been  paid  and  payable 
by  the  tenants  and  occupiers  of  such  several  gardens 
to  the  rector  of  the  said  rectory  for  the  time  being, 
at  Easter,  or  as  soon  after  as  the  same  should  be  de- 
manded in  each  and  every  year,  the  sum  of  i  «f., 
called  a  garden  penny,  for  each  and  every  such 
-garden,  as  a  modus,  in  lieu  and  full  satisfaction  of 
all  herbs,  roots,  garden  stuff,  and  fruit  yearly  arising, 
growing,  and  renewing  upon  such  gardens. 

And  the  defendants  denied  that  the  plaintiff  was 
entitled  to  any  tithes  in  kind  of  any  clover,  rye,  grass, 
or  other  grass  which  may  have  been  produced  upon 
their  farms  and  lands,  and  which  have  been  c<»i^ 
verted  and  made  into  hay,  or  of  any  milk  or  calves 
which  may  have  been  jrielded  or  produced  by  any 
136WS,  or  of  any  colts  which  have  be^i  produced  by 
liny  mares,  which  have  been  kept,  fed,  and  depas- 
tured upon  their  said  farms  and  lands,  or  for  tiie 
agistment  of  any  dry  barren  cow,  or  of  any  cdves 
i>f  the  first  year,  or  of  any  young  cattle  of  the-seeond 
or  third  year,  reared  and  kept  upon  any'  lands  in 
the  said  parish,  for  the  plough  or  pail,  and  not  sold 
ont  of  the  said  parish  before  they  have  been  brought 
it  those  uses,  or  of  an^  Cattle  fed  <m  aftermath,  or  to 

-  '  any 


412  CAiBfi  IN  Tfi£  laCBEignaLf 

^^^1'    ,  any  otha*  compensation  in  lieu  of  such  tithes  of  Imy, 
CoKBUBN^  nulk,  calvesy  colts,  and  agistment,  than  hereinafter 
V.  mentioned ;  for  defendants  say,  that  by  ancient  and 

an/ot^n.  immemorial  usage,  custom,  and  prescription  within 
the  said  parish  (and  which  extends  to  all  the  lands 
within  the  parish,  unless  it  be  to<.the  lands  befim 
mentioned  to  belong  to  Sir  John  Chetwode^),  all 
the  lands  within  the  said  parish  (unless  as  before 
mentioned),  from  time  immemorial  have  been,  and 
now  are  exempt  from  the  payment  of  tithes  in  kind 
for  all  hay,  milk,  calves,  and  colts  produced  thareon, 
and  for  the  agistment  of  all  dry  barren  cows,  ot  any 
satisfaction  for  the  same»  except  the  moduses  here- 
inafter mentioned ;  and  that  there  now  is,  and  from 
time  whereof  the  memory  of  man  is  not  to  the  con- 
trary, hath  been  paid  and  payable  to  the  rectot  of 
the  said,  parish  for  the  time  being,  at  Easter,  or  so 
soon  after  as  aforesaid,  in  each  and  every  year,*the 
sum  of  2  d.  by  the  occupier  or  oecupiera  for  the 
time  being  of  all  the  farms  and  lands  within  the  said 
parish  (except  as  before  mentioned),  for  eaeh  and' 
every  day  math  or  acre  of  their  said  lands,  upon 
which  any  sort  of  grass  has,  during  the  year,  been 
fHToduced  and  converted  into  hay,  and  so  in  propor** 
tion  for  a  greater  or  less  quantity  than  an  acre  er 
day  math,  as  a  modus  for  and  in  lieu  and  ki  satisfiicr 
tion  of  the  tithes  of  such  hay  and  grass. 

And  the  sum  of  ^d.  for  every  colt  produced  by 
any  mare.  > 

And  the  sum  of  Hd.  for  each  and  every  cow 
producing  calf,  and  yielding  milk,  k^t  and  depas- 
tured 
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tured  upon  any  of  their  said  farms  and  lands 
during  the  year,  that  is  to  say,  i  d.  for  the  milk, 
and  one  halfpenny  for  the  calf  of  such  cow. 

And  the  sum  of  i  d.  for  every  cow  yielding  milk, 
but  producing  no  calf,  as  and  for  the  tithe  of  such 
milk. 

And  the  sum  of  i  d.  for  the  agistment  of  every 
dry,  barren  cow,  kept  and  depastured  upon  their 
said  farms  and  lands,  during  each  year,  as  moduses 
for  and  lieu  of  and  in  full  satisfaction  for  all  tithes 
of  hay,  grass,  milk,  colts,  and  calves,  and  of  the 
agistment  of  such  dry,  barren  cows. 
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And  the  answer  stated,  that  a  daymath  is  uni« 
formly  and  universally,  within  the  said  parish, 
acknowledged  and  known  to  be  co-extensive  with, 
and  to  mean  the  same  as  a  statute  acre. 

Ciarke,  Copley,  Serjt.,  and  WethereUj  on  the 
part  of  the  plaintiflb,  contended;  1st,  That  the 
customs,  as  laid  in  the  answer,  were  not:  so  pleaded 
as  that  the  Court  could  take  notice  of  that  defence; 
Ar  that  the  custom,  as  to  the  wheat,  was  so  stated, 
as  to  be  obviously  vicious  ;  because  from  what  ap- 
peared on  the.ftoe  of  it,  as  laid,  itmust  he  consideted 
«  bad  and  illegal  custom.  For  it  is  stated,  *'  that  the 
wheat  is  to  be  set  up  in  shocks  or  hattocks;''  and 
after  it  is  so  bound  and  set  up,  the  custom  is  to  set 
out  the  eleventh  part  thereof,  '*  and  that  there  is 
payable  to  the  rector,  such  eleventh  part^  or  shock, 
OR  hattoeky  and  no  more,  as  and  for  a  customary 

VOL.  in.  E  E  tithing." 
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^  ^^^7'  ,  tilfabtgw"  Soeh  a  custom  i»  bad  for  ancertaiiity^ 
CosBUMNB  bcesttse*  it  k  not  stated  at  whose  electios  the  com  is 
v«  to  be  set  oat  in  either  of  those  ibpos,  or  whether 
9Dd^tt9t,  ^^  is  to  be  detenmned  by  the  parson  or  the  land 
ooeupier.  Nor  ir  it  carried  &r  enough;  for  it  is 
not  stated  what  is  to  be  done  with,  the  odd  sheavea* 
if  the  com  should  be  set  up  in  shocks  or  hattocka^ 
It  is  impossible  that  the  parson  can  collect  from 
tfau  statement  of  the  custom,  with  any  degree  of 
oertatnty,  what  he  is  to  reoeite,  or  how  he  is  to  re^ 
cetre  it;  for  the  com  may  be  either  set  out  in  hat< 
tocks,  or  (if  they"  are  taken  tO'  pieces  again>  aa  the 
fanner  may  do  consistently  with  this  custom),  in 
sheaves,  and  in  either  case  he  is  to  haye  only  t|be 
eleventh.  Then  it  is  not  stated,  in  laying  this 
custom,  trAm  the  com  is  to  be  consid^iced  tithealilet 
whieh  is  uniformly  enured,  as  a  necessary  ftirt^ 
the  statement  of  a  eustam,  and  is  tp^be  £afund  in  nU 
pleadings  where  a  custom  is  set  up*.  It  ia^stiite^f  ^c^h 
tainly,  that  the  com  is  titheable  after  it  is  set  up  ip 
hattocks,.  but  not  how  aoou  after.  Nor  again  is  it 
stated  of  what  number  of  sheaves  the  haktoda  ao» 
sist,  and  for  any  dxing  that  appears,  diflferent  hjltQcfes 
may  consist  of  a  difierent  numbeif  of  aheayes»  w^cb 
would  render  a  faiv  tithii^.  inqpossibk  from  the:ceB^ 
sequent  inequality.  And  that  objectUm-isaanetioiaMd 
by  the  authority  of  this  Courts  in  Tetmanty.  i9<ai&» 

A  further  objaetion  was  ^tskm  to  the  custom.fs 
laid  with  respect  to  the  tithing  the  barley  and  oats,-** 


(a J  3  Anstr.  643. 


that 
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that  it  was  left  to  the  option  of  the  l»rmer  eith^rto  , ]^]2\. 

set  out  the  l^th^  aecwnding  to  the  common-law  mode   Cokbubvk 
of  tithing  by  the  teHtKeoek,  or  to  adopt  the  alleged         v. 
custom  of  hattockingt  and  pay  an  eleventh  part;    and^^cnw 
whereas  it  is  indispaisably  neeessarytoagood  customer 
duit  it  should  be  single  ai^d  entire,  and  mutually 
binding  upon  both  the  parties:  bat  this  is  compul*^ 
sory  on  one  party  only,  atrd  is  adoptible  wholly  at 
the  caprice  or  convenience  of  the  other.     That 
dection  raiders  this  custom  (which  is  in  efifect  amo* 
dus)  idesultery,  whidi  is  a  fatal  'Objection,  and  so  it 
warheld  in  the  case  of  Wekber  v.  Tayhrfh)^  where 
a«mediis  was  laid  for  the  payment  of  asum  of  money» 
wittle  the  land  was  in  the  hands  <^  the  proprietor ; 
bttt  if  in  the  hands  of  any  other  person,  the  tithe  ^ 

was  to  be  paid  in  kind,  or  the  money  at  the' elec- 
tion-of  the  parson}  and  it  was  held  by  the  Chan- 
cellor to  be  dearly  ill,  '*  because  a  modus  cannot 
be  dasoltofy,'*  (^  Om.  Vol.  L  p.  78O  This  is 
UaUi^  to  precisely  the  same  objection,  for  it  is  laid 
here  iii  the  alternative.  That  which  might  have 
bieeil  originally  good  as  an  agreement,  is  not  always 
g<^'as  a  custom,  for  an  agreement  may  be  binding 
aJt^tiie  time,  although  not  so  much  so  as  to  be  suf* 
ftfted  tt>  ripen  into  a  custom.  Then  as  these  customs 
s^  Mdi  they  ate  both  bad,  that  which  regards  the 
#keait  for  Uncertainty,  and  that,  as  to  l^e  barley 
and  oalSy  is  still  more  so,  from  the  additional  objecr 
tions  of  wmtt  of  mutuality,  and  duplicity.  A  cus- 
toni'oFtithing  is,  in- effect,  »  mod»,  and  requires 

(h)  SeL  Cak  in  Ch.  52*—  and  Gw.  656«— Startup  o.  Dod- 
deridge^-s  Gw.587. 

E  K  2  to 
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,    ^^^7'    ,  to  be  laid,  in  pleading,  with  all  the  strictness  and 

CoKBuRKx  certainty  of  a  modus,  and  is  not  to  be  loosely  laid, 

<^-         leaving  its  defects  to  be  cured  by  the  evidence  to 

and  odiers.  ^^  adduced.     It  must  appear  on  the  record  what 

the  mode  of  tithing  is,  and  how  it  is  to  be  eflfected ; 

that  has  not  been  done  in  the  present  instance,  and 

therefore  the  defendant  is  not  entitled  to  avail 

himself  of  a  defence  so  ill  pleaded. 

If,  however,  the  Court  should  be  of  opinion  that 
the  objections  taken  to  the  laying  of  these  customs, 
in  point  of  form,  are  not  such  as  are  fatal,  they  will 
then  have  to  consider  the  more  serious  defects  iik 
point  of  substance,  which,  it  is  contended,  vitiate 
this  defence. 

The  principal  objection  is,  that  accc^ding  to 
these  customs,  there  is  no  fair  consideftttton  moving 
to  the  clergyman  for  the  diminution  ofhis  tilhe* 
It  is  not  meant  to  be  contended  that  the  comidero- 
tion  should  be  actually  an  equivalent ;  but  it  nmsft 
be  reasonable,  or  at  least  plausible,  otherwise  k  is 
impossible  that  the  customs  can  be  sustaiMd; 
because,  if  they  are  unreasonable  they  8f>e  i^d; 
The  additional  labour  given  to  the  com  by  the 
farmer,  will  be  said  to  be  the  consideration  for  di- 
minishing the  commonJaw  right  of  the  rector  in 
"diis  case,  by  allotting  him  the  eleventh  instead  of  ^the 
tenth  part  of  the  tithedble  article  ;  but  that  m&b  not 
be  sufficient,  if  it  be  not  shown  to  have  bein  givM 
to  it  for  the  benefit  of  the  parson,  or,  if  not  wboUy 
so,  Kt  least  in  part,  and  that  it  redounds  in  some 
way  proportionally  to  his  benefit. 

They 
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They  then  adverted  to  the  evidence,  from  which 
it  iq^ared  that  according  to  a  calcidation  founded 
on  the  depositions  of  the  witnesses,  that  the  setting 
up  the  com  in  hattocks,  if  done  by  the  parson  him- 
sdyp,  would  amount  to  but  a  mere  trifle  (a  penny  an 
acre),  and  that  it  was  an  operation  which  the 
fanner  was  obliged  to  perform  for  the  sake  of  his 
own  com,  and  which,  as  he  could  not  do  it  before 
the  tithe  was  set  out  without  permission  of  the 
clergyman,  (who  would  be  entitled  to  take  his  tithes 
while  the  wheat  was  in  sheaf,  or  the  other  com 
in  cock,)  that  permission  alone  would  be  a  most 
ample  equivalent,  if  any  were  due,  for  what  was 
ao  done  for  the  benefit  of  the  farmer. 
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To  show  how  palpably  inadequate  the  compensa- 
fioni  9B  set  up  by  the  custom,  was,  in  proportion  to 
(he  diminutioQ  of  the  tithe  (and  that  without  mea* 
siraig  it  scrupulously)  from  the  calculation  founded 
mk  the  fiictS;  so  furnished  by  the  witnesses,  it  was 
made  to  appear  that  the  expense  of  putting  the  com 
ifit0  hattoeksy  to  the  fanner,  was  one  shilling  an 
9e»^  so  that  the  cleigyman  must  submit  to  a 
dftdttction  of.  an  eleventh  part  of  his  income  arising 
Smn  the  com  tithe,  because  the  farmer,  for  his  own 
Ak[»>  putrlus  wheat  into  hattodks*,  in  consideration 
of  m  enpeiise  amounting  (as  far  as  concerned  the 
liill^)  to  abovt  a  penny  an  acrej  whereas,  at  an 
OIldSQBary.rote^pf  the  price  pf  wheat,  the  tithe  of  the 
ipnae  qutrnti^  /or  which  the  hattocking  was  to  be 
ttei^myMation  (the  tenth  of  the  average  produce 
•  *'  /^        • 

*  The  witnesses  sUted  that  a  hattock  consisted  of  eight 
sheaves. 


EE3 


of 
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.    ^^^7'  _  of  an  acre)  would  be  worth  about  two  ^ilUngs,  and 
CoKBURNs  the  rector  would  also  be  depriyed  of  his  tommon- 
^         law  right  to  the  adyantage  of  comparing  the  sheaves^ 
and  others.   ^^^^  ^^  would  have  while  the  com  was  titheable 
when  in  that  state,  (and  they  cited  for  that,  the  case 
of  Shallcrdss  v.  Jowle^)  (bj — ^which  was  a   com- 
mutation, that  it  was  so  absurd  to  suppose  that  they 
who  formerly  had  the  care  of  the  interests  rf  the 
church  should  have  acceded  to,  as  to  be  imreason- 
able  on  the  face  of  it,  and  could  not  therefore  be 
suffered  to  go  to  an  issue  when  so  obvious  an  objec- 
tion was  apparent  on  the  record  in  Court,  and 
which  could  not  but  be  noticed. 

To  establish  the  principle  for  which  they  con- 
tended, that  although  actual  equivdence  of  consi- 
deration was  not  necessary  to  the  validity  of  sudi  a 
custom,  yet  <^at  it  must  be  capable  >of  being  i^Wn 
to  be  founded  on  some  ground  of  «t  least  reattm- 
ible  coD^deration  on  the  behalf  of  the  chtirch;  they 
cited  several  cases.  But  to  remove,  iti  the  fiist 
place,  any  impression  against  siich  a  p^oporition^ 
which  might  be  raised  by  certain  cases,  which  would 
probably  be  cited  for  the  defendants,  they  submitted 
that  in  the  case  of  Ledger  v.  Langlty  (t)^  the 
consideration  was  merely  for  discharge  from  a  very 
inconsiderable  tithe, — that  of  rakings;  fbr  which 
any  compensation  almost  might  p^haps  have  been 
equivalent,  or  at  least  reasonable.  There  is,  also  an 
anonymous  <MiBe  in  Ijach(d)^  duit  a  custom.to  p«t 
up  the  sheaves  in  shocks,  dischai^ged  the  puishidlimis 
of  the  tiche  for  odd  sheaves  which  would  ndt  make 

(h)  13  East.  a6i.        (c)  1  Sid.  283.-        (d)  tage  m6. 

a  shock. 
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a  shock,  was  held  good.  In  that  case  also  the  same 
observation  applies ;  but  there  was  now  considerable 
doubt  if  that  decision  wei^  law.  When  an  attempt 
was  made  to  carry  that  doctrine  further,  which  was 
done  in  Trewin  v.  Bond  (ej,  the  Court  there  de- 
dared,  that  a  custom  to  set  up  wheat  in  sticks  (six 
sheaves  against  six),  or  in  stitches  (five  sheaves  against 
five),  under  wbichf  if  there  were  any  odd  stick  or 
stitch  not  amounting  to  a  «tick  or  stitch,  no  tithe  was 
payable,  was  void,  completely  overthrowing  the  case 
in  Loch.  The  decision  in  Trewin  v.  Bond  was 
adopted  in  the  subsequent  case  of  Snow  v.  Hewitt, 
and  is  to  be  found  in  many  others  ("f) ;  and  the 
^ound  of  all  those  decisions  must  have  been,  that 
the  compensation  was  inadequate.  Adverting  to 
the.  ^ase  of  Smyth  v.  Sambrook  (gj,  then  recently 
dedded  in  the  Court  of  King's  Bench,  as  one  which 
yiQviid  probably  be  much  relied  on  for  the  defendants, 
th&yendeftvoyredto  distinguish  it  from  the  present, 
hj  the  ground  on  which  the  judgment  of  the  Court 
proceeded^ — ^that  there  was  in  that  case  an  adequate 
xoDsideration  for  the  custom, — because,  (as  the  Court 
held)  the  additional  trouble  taken  on  such  a  course 
0f  husbandry,  in  the  re-c()enii^  of  the  shocks  in  wet 
weaditf  for  the  purpose  of  ventilation,  whereby  t^e 
com  wm  advaneed  ooe  stage  in  its  progr^vss,  wjis 
owaidflred  to  be  9ti^  an  adequate  e<Nisaderation  as 


V. 
HU09ES 

and  otheis. 


f-ej  i' Wood,  398.— .2  Gw.  565. 

fyV  lb*  3^*  Yard  v.  Stobell,  1  ib.  312.  Bendhh  v 
KemUe,  2  ib.  345.  Townley  v,  Tomlinsoiiy  3  ib.  Taylor 
V.  Beaumonty  3  ib.  401.  Bishop  gf  Sxeter  o.  Skiimer,  ib.  485. 
Gregor  v.  Nicholai^  a  ib.  536;  and  Robiuon  v.  Barroby, 
4  ib.  100.    See  alio  moit  of  these  cases  in  GwiXian  pauim. 

CgJ  I  M.  &  S.  66. 

£  £  4  would 
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»8^7'       would  support  tfeat. custom...  As  far,  therefore^. afi 

CoKBURNE   ^^^  ^^  ^^^®  <^  ^^  present,  they  contended  that  it 

V-         furnished  the  very  principle  on  which  the  plaintiff's 

and^oAere,   ^*^  rested^  and,  confirmed  the  doctrine  of  the  a^ 

cessity  of  every  custom  being  shown  to  be  founded 

on  some  reasonable  consideration  to  be  entided  ta 

the  attention  of  the  Court.     They  made  the  same 

observations  on  the  dictum  of  Lord  Kenjfon^  in  the 

case  of  Knight  v.  Halsey  (h) ;  and  they  urged  the 

effect  of  all  those  cases  to  be  found  in  the  booki^ 

wherein  it  appeared  that  the  labour  of  hattocking 

had  not  been  compensated  at  all,  the  farmer  still 

.  paying  the  tenth. 

The  plaintiff's  counsel  finally  objected,  that  the 
custom  was  not  well  established  by  the  evidence,  and 
principally,  because  it  did  not  appear  to  have  been 
notieed  in  any  one  of  the  terriers,  which  usually 
mentioned  customs  of  tithing ;  the  eommoa  modtft-' 
of  a  money  payment  (which  is,  in  fact,  merely  ii'^ 
custom  of  tithing)  being  generally  recorded  in  such 
documents,  wherever  they  a£fected  the  common-law  * 
right  of  the  church. 

The  same  arguments  were  mged  against  the., 
custont  as  to  the  barley  and  oats,  with  the  additions^ « 
objeqtions^  !^^^^  ^9^  ^^  duplicity  of  the  custcna 
al^fi^y  pre;ssed  in  the  arguments  against  thei  nuN}e 
of  laying, it  in  the  pleading?. 

*rhe  pay  modus  of  '2  d.  for  a  day's  math.  They 
objeqtedy^.  i^t,  that  th^  was.  uncertain  as  to  th^ 
quantity^  both  in  itself  and ;  as  attempted  to  be 

:         ■  proved. 
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proved,  for  the  ivitnesses  had  demribed  it  f  inter 
sesej  as  consisting  of  different  quantities ;  and 
some  had  stated  that  it  was  a  measurement  corre- 
sponding with  a  statute  acre,  whereas  the  acre  was 
not  defined  by  statute  till  the  reign  of  Edward  I., 
long  after  legal  memory ;  and  2dly,  that  (if  that 
objection  were  not  destructive  of  it)  as  it  was  re- 
stricted in  the  earliest  terriers  to  the  ancient  mea- 
dowing,  the  extent  of  that  species  of  land  in  this 
parish  ought  to  be  clearly  set  out*. 

As  to  the  milk  modus,  that  also  they  submitted 
was  confined,  by  the  evidence  of  terriers,  to  the  cow 
and  calf  kept  by  the  parishioners  for  their  own  use, 
which  did  not  therefore  support  the  general  modus 
for  cow  and  calf  as  laid  in  the  answer. 

'  FenblanquCf  Dauncetfj  and  Pepys^  for  the  de^ 
fendsnts,  contended,  in  answer  to  what  they  con- 
sideved  the  main  ground  of  the  plaintiff's  case,-"-- 
tb^  want  of  a  competent  consideration  for  the  cui« 
tom^-:^that  it  never  had  been  considered  necessary 
to  the  establishment  of  such  an  agreement  as  that 
on  which  the  custom  pleaded  was  founded,  that  the 
adffitiotial  labour,  in  consideration  of  which  the  tithe 
was  diminished,  should  be  either  an  adequate  or 
eqbivident  com^iisafion;  and  all  that  had  ever  been 
re^^Sred  by  tlie  Court  was,  that  there  should  be 
some  consideration.  It  b  clear  from  all  the  cases, 
that  com  may  be  legally  set  out  in  hattocks,  by 

^T^deFoxei^«;ntti%  4GW.  1599 ^-^bere  it  is  aaid  thac 
anipiijecdobrtQ  tibedetciiptioii  of  tbci  lands  Jor  which  tba 
exemption  is  claimed,  should  be  taken  by  way  of  exceptions 
to  the  answerj  and  that  it  is  too  late  at  the  hearing. 

agreement 
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1817.  agreement  between  tibe  parties;  and  though  in  some 
instances  the  tenth  may  still  be  paid  to  the  rector, 
yet  if  he  should,  in  consideration  of  the  additional 
Hughes  labour,  agree  to  take  an  eleventh,  such  an  agree^ 
ment  would  be  binding,  and  might  ripen  into  a 
custom;  and  that  is  an  answer  to  the  Brgament 
founded  on  the  facilities  said  to  be  affi>rded  to  the 
occupier  for  defrauding  tbe  tithe-ownar  by  thia 
mode  of  setting  out  the  tithes.  The  prinoi^e  of 
the  case  in  Loch  remtuns  untouched  by  any  other 
decision,  and  was  expressly  recognized  by  Lord 
Kern/on,  (who  was  personally  acquainted  with  the 
course  of  husbandry  in  this  part  of  the  country,)  in 
the  case  of  Knight  v.  Hahey.  But  the  reoent 
case  of  Smyth  v.  Sambrook  is  quite  decisive  on  the 
point.  There  the  Court  of  King's  Bench  expressly 
hdd,  after  much  argument  and  considerajtion,  thiMr 
such  a  custom  was  good;  and  in  that  ca^  this 
custom  was  4}uestioned,  for  the  first  time,  after  a 
l^pse  of  centuries,  which  waas  improbat^le,  if  it  leally 
had  been  an  illqy^al  custmi  founded  pn  no  oonsi- 
deration*  The  ground  of  that  decwen  was,  :that 
the  consideration,  though  not  equivalent*  was^  suffi- 
cient ;  and  it  is  in  diat,  and  many  other  ve^gpcfs^ 
completely  decisive  of  lliis  case,  which  in  most  of 
its  eircumstanoes  it  very  nearly  approaches. 

In  answer  to  the  pl^ections  njade  to  the  laying 
the  custom  in  the  defendant's  answerj^  thfy  K9^ 
tended,  1st,  that  there  was  no  uncertainty  in  it^.  as 
laid,  as  to  the  wheat;  and  admitted  that  it  was 
sufficient,  in  an  answer,  so  to  lay  a  custom  as  that 
it  may  be  certain  to  a  common  intei^  if  it  iuxnished 
esEiough  to  apprize  the  plaintiff  of  the  substance  of 

the 
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tiie  defence,  and  that  it  was  ^flenntble  to  mAat  it  ifa?- 
by  evidence  of  the  ftcts  by  which  it  was  altiinately 
to  be  flij^ported.  Tlie  principal  olgection  tiien  arises  v. 
en  the  eustmn  as  to  the  barley  and  oats.  It  is  said  ^.^^?^^ 
that  that  is  di^tire  on  odier  grounds,  because 
aa  option  is  pven  to  the  fimner  to  adopt  mie  of 
two  modes  of  tithing, — one  eatducUng,  the  other 
admitting  the  custom,  adding  duplicity  to  uncer- 
tamty,  and  rendering  it  oUigatory  on  one  party 
only ;  and  the  case  of  Webber  v.  Taylor  has  been 
cited  to  flhew  that  sueh  a  custom  cramot  be  esta^ 
Midied.  Now^  besides  die  distiaekion  that  that  was 
a  oase  of  a  b31  filed  to  establish  a  modus,  the  doc- 
trine in  the  case  of  Chapman  v.  The  Bishop  of 
Lincoln  (ij,  uph^ds  this  custom  against  any  ob« 
jection  to  it  founded  on  that  decision.  The  sub- 
staaoe  of  this  custom  is,  that  if  die  former  gathers 
in  his  barley,  <&)C.  in  the  usual  manner  in  eocks, 
without  sheafeig  it,  it^ys  the  tenth  in  the  <»tli- 
nary  4Dourse  ^  %ut  that  whenever  the  seascm  requires 
that  the  fanner  should  set  up  the  barley,  &c.  as  he 
does  the  wheat,  it  then  pays  an  eleventh ;  that  is, 
When  the  additional  labour  is  not  bestowed  on  it, 
it  pays  the  eommon  law  tithe ;  but  when  it  is,  it 
pays  the  customary  tithe,  lliat  is  a  modus  in  the 
akCTnative  cettttnly,  but  it  is  nevertheless  certain  ^ 
and  if  there  were  any  doubt  about  its  vriidity,  what 
is  said  by  the  judges  in  the  case  of  Chapman  v. 
The  JBIishop  cfLtncohtj  woidd  remove  it ;  ftir  that 
cases  furnishes  a  generd  principle  for  judging  o£ 
the  validity  cf  lihese  moduses.    The  huigaage  of 

rO  C3W.679. 

Mr. 
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^^>7'  Mr.  Justice  FortescuCj  in  speaking  of  that  modHS, 
CoKBuam  ^  peculiarly  applicable  in  behalf  of  this  custom  : 
V.  <<  But*'  (says  he,  in  answer  to  an  objection  for 
andothew.  uncertainty)  "  can  any  case  happen  in  which  the 
<<  parson  would  not  either  have  this  modus  or  the 
'^  tithes  ?''  The  same  may  be  said  here.  Mr.  Jus- 
tice Reynolds  also  says,  '^  This  modus  is  not  uncer- 
''  tain,  because  the  parson  is  now  to  have  a  modus, 
*'  and  now  to  be  paid  tithes;"  and  both  their 
Lordships,  as  well  as  the  Lord  Chancellor^  say,  that 
the  case  of  Bowdly  v.  BusheU  (kj  cited  for  the  de- 
fendant in  that  case,  is  not  law ;  and  the  result  of 
that  discussion  was,  that  as  a  contract  might  have 
been  made  between  the  parties  on  what  terms  they 
pleased,  the  Court  held  itself  bound  to  respect  a  long 
established  custom,  the  original  reasonableness  oi 
which  could  not,  at  so  great  a  distance  of  time,  be 
discovered.  The  doctrine  of  that  case  was  recog- 
nized and  adopted  in  that  of  HardcasUe  v.  Smth- 
son  fl),  on  the  principle  proceeded  on  in  all  Courts, 
of  great  reluctance,  quieta  mavere.  .  .- 

As  to  the  custom  not  having  been  noticed  in  the 
ancient  terriers,  they  submitted  that  it  w^s  not 
necessarily  the  province  of  a  terrier  to  notice  modnses 
of  any  kind,  although  they  certainly  often  4p  in. 
modem  times. 

With  r^;ard  to  the  hay  moduiB,^  thjey  cof^ten^ 
that  it  was  sufficient  to  state  it  as  a  paypeiit  for  a 
day's  math,  leaving  it  to  the  witnesses  to  show  pf 

(k)  1  Lev.  \\^.  &  1  Kcl.  6oa.  (I)  a  Atk.  345, 

^hat 
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what  quantity  of  land  that  measure  consisted :  and       1817- 
as  to  some  of  them  having  described  it  with  refer-    cokburnb 
ence  to  a  statute  acre,  that  was  merely  as  a  now         v. 
well-known  standard  of  quantity,  and  not  as  being   ^^!^ 
the  foundation  of  the  term,  and  so  destructive  of 
its  necessary  antiquity ;  and  both  its  quantity  and 
itSTestriction  to  ancient  meadow,  or  extension  to  all 
grass,  should  be  the  subject  of  an  issue,  when  the 
pkintiff  would  have  an  opportunity  of  shewing,  if 
he  coidd,  that  tithes  in  kind  had  been  at  any  time 
paid  for  any  grass  in  the  parish,  in  contradiction  to 
the  terriers. 

The  same  observations  were  made  in  answer  to 
the  objections  taken  to  the  modus  for  milk. 

Clarke  replied, 

Thomson,  Chief  Baron,  now  delivered  the  judg- 
ment of  the  Court. 

This  case  of  Colcbume  v.  Hughes,  is  one  that 
took  up  a  very  considerable  time  in  the  argument, 
which  occupied  several  days,  and  was  a  good  deal 
entangled  by  a  reference  to  a  variety  of  cases,  which 
tho^h  certainly  not  altogether  not  bearing  on  the 
subject,  were  yet  cases  that  did  not  at  all  seem  to 
decide  it. 

The  demand  was  for  certain  tithes  of  land  within 
die  parish  of  Norton  in  Hales,  in  Shropshire.  There 
wefe  great  tithes  and  small  tithes.  The  plaintiff  is 
rector  of  that  parish.  The  defence  was  entirely 
presefmtidn  and  moduses. 

With 


^^^7'   ,      With  respect  to  the  com  tithes,  the  defence  i^w; ' 
Cdkburnb  ^^a*  ^^  ^'^^  ^^7  ^^  o^^>  although  the  elevieiidi  piit- 
V*         only  was  set  out,  being  the  eleventh  hsttock,  beet 
and^Sm.  ^^^^  ^7  ^^®  custom  of  the  pdrish,  witibr  the  except* 
tion  only  of  one  small  estate,  which- was  cofeml  by 
a  modus,  all  the  lands  producing  com  are  exempt 
from  paying  more  than  the  ^loiremh  hattbck,  and- 
that  in  consideration  of  their  settbg'  out  the  com 
in  the  hattock,  instead  of  the  sheaf.      Tins  is  one 
custom,  and  it  isan  imperatii^  MStoin  on  the  wcui^ 
I^er  so  to  set  out  his  tithe,  and  gh^es  hinr  no  eleci-' 
tion,  he  is  therefore  bound  to  set  it  out  in  haittoblEB, 
and  pay  the  eleventh  hattock.     This  applies  to 
wheat,  and  muncom,  and  rye. 

The  other  question  is  with  respect  to  barley  and 
oats.  The  prescription  there  set  out  is,  that  they  sh^ 
pay  the  eleventh  part  of  the  com  when  set  out  in  hat- 
tocks,  that  is  the  eleventh  hattock,  if  it  is  so  set  out ; 
but  that  it  is  in  the  option  of  the  tenant,  either  to 
set  it  out  in  the  hattock,  and  pay  the  elevenCfa'llat- 
tock,  or  to  pay  the  tithe,  which  would  be  tbetetailA 
of  the  barley  in  the  cock ;  so  that  withri^ard  to 
die  barley,  provide  the  tenant  chooses  to  do  more 
than  the  Liw  requires  of  him,  he  i»  put  in  the  same 
sitttBtion  as  i£  it  was  the  hard  com,  for  all  that  the 
law  requires,  with  regard  to  the  hard  com,  is^to^set 
it  out  in  the  dieaf ;  but  he  does  more,  he  sets  it  out 
in  the  hattbeka^  md  payft  the  deinentlKyaaid^SQ^^  With 
regard  to  the  barleyv  he  is  to^poy  but  llie^deventbi 
.when  he  so  sets  it  noL  .    .    .  , 

There  were  a  great  naaay  otet  ntartmied  on  An 

occasion. 
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occasion,  and  re£erred  to.  There  was  one  in  paitictt*  ^^^7- 
lar,  the  case  of  Smjfth  v.  Sambrooky  which  seeias  to  ckiKBuit»« 
be  very  material,  on  this  occasion,  for  the  guidiiig  «• 
our  judgment ;  it  is  i  Matd.  Selwyn,  66.  That  ^a'X^ 
was  an  action  for  not  setting  out  tithes  of  diflfereok 
descripti<»i8,  namely,  wheat  and  barley,  together, 
I  think,  with  peas  and  vetches.  The  prescription 
there  was  with  regard  to  the  wheat,  to  set  it 
out  in  the  hattock,  and  in  consideration  of  so  doing, 
and  also  in  consideration  of  opening  and  airing  it,  if 
occasion  required,  then  that  they  should  pay  only 
the  eleventh  part  of  it.  With  regard  to  the  hard 
com,  the  wheat,  and  com  of  that  description,  the 
Court  was  of  opinion  that  it  was  a  good  custom ; 
and  so  unquestionably  it  was,  because  the  farmer  had 
done  more  than  the  law  compelled  him  to  do,  and  he 
had  done  that  which  was  for  the  benefit  and  advantage 
of  the  tithe-owner,  for  he  had  brought  the  article 
into  a  further  state  of  progress  to  its  being  ulti- 
mately disposed  of,  namely,  by  having  put  it  up  in 
hattocks,  a  more  easy  way  for  conveying  and  un* 
ladi^Qg  it,  and  he  had,  if  occasion  required,  opened 
the  sheaves  to  dry  them. 

But  with  regard  to  the  eleventh  part  of  the 
barley  the  Court  thought  there  was  no  considerar 
tion  for  so  tithing  it ;  for  the  farmer  was  bound  to 
set  it  out  in  tlie  codL^  which  is  the  usual  mode,  when 
the  tenth  would  be  paid  of  course;  and  when  set  out 
ia  the  cock  or  the  heap,  and  not  in  sheave^  the 
fanner  bestowed  no  extraordinary  labour  upon  it. 
It  was  really,  therefore,  the  common  way  in  which 
bailey  is  titheaUe;  it  was  merely  raked  and  got 

together 
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^^^7'    ;  t<^ether  in  the  cock.     TTiere  seemed  to  be  no 

CoKBTjBNE  ''®*^^  ^^t  ^®  should  HOt  pay  the  tenth  of  that 

V.         barley ;  and  though  it  was  stated  that  he  occasion^ 

nd'i^m    ^^  opened  it,  yet  that  was  before  the  tithe  was  set 

out,  and  before  it  was  ascertained  what  the  parson 

was  entitled  to ;  so  that  the  airing  of  it  was  for  his 

own  benefit  solely,  and  not  for  the  benefit  of  the 

parson.     There  were  other  cases  referred  to,  whieh 

do  not,  as  we  think,  bear  so  strongly  upon  this  case 

as  to  require  minute  attention. 

On  the  part  of  the  plaintiff,  in  the  present  case» 
they  entered  into  a  long  examination,  with  a  good 
deiJ  of  speculation  belonging  to  it,  and  the  witnesses 
say  how  much  it  would  cost  the  fanner  to  make 
this  alteration  of  putting  up  the  com  in  hattocks 
instead  of  cocks ;  and  that  was  used  to  show  that 
the  eleventh  hattock  was  too  favourable  a  bargain 
for  the  tenant,  and  greatly  to  the  disadvantage 
of  the  parson.  There  was  a  good  deal  of  specu- 
lation upon  that;  but  it  is  not  required  that 
there  should  be  always  an  exact  qtdd  pro  quo  in 
these  compensations;  it  is  enough  to  show  that 
there  is  a  consideration  for  the  deduction.  And 
we  see  that  the  farmer  has  done  more  in  fact  than 
the  law  compelled  him  to  do ;  for  instead  of  setting 
out  the  wheat  in  the  sheaf,  and  the  barley  and  oils 
in  the  cock,  he  brought  both  into  a  further  stage  of 
husbandr)';  and  whether  there  was  a  little  mtae 
advantage  on  one  side  or  on  the  other,  in  doing  so, 
that  is  not  for  us  to  decide ;  nor  is  it  necessary  Sk 
us  to  enquire  whether,  when  this  compact  was  ori- 
ginally made,  the  parties  proceeded  on  any  such 
nioe  calculations.    That  is  the  case  of  the  wheat ; 

and 
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/vnd  the  same  thing  applies  with  regard  to  the  barley, 
taking  itwith  the  distinction  I  have  stated,  that  some- 
times there  wasnothing  done  with  that  beyond  putting 
it  into  the  cock,  which  was  the  common  way  of  tith- 
ing it,  except  that  if  it  was  wet,  it  was  opened.  In  this 
case,  if  the  farmer  leaves  it  in  that  state,  that  is,  in 
the  cock,  he  must  then  pay  the  tenth  of  those  cocks ; 
but  if  he  puts  himself  to  further  trouble  and  expense, 
dien  the  law  gives  him  the  privilege  of  paying  so 
much  les^  namely,  the  eleventh;  and  it  does  not  go 
to  confine  the  parson  to  nothing  beyond  the  eleventh, 
because  he  would  be  entitled  to  the  tithe  of  the  odd 
^sheaves,  if  there  should  be  any.  It  seems  to  me, 
therefore,  that  there  is  no  objection  to  this  custom 
as  laid,  provided  it  is  established ;  and  with  regard  to 
the  evidence  before  us,  it  certainly  does  seem  to  be 
fnade  out,  for  there  are  terriers  that  recognize  that 
XQode  of  tithing ;  but  it  is  for  the  jury  to  decide 
on  that.  I  think  there  should  be  an  issue  in  the 
terms  of  this  custom  as  laid,  to  ascertain  how  the 
Ikct  stands. 


COKBURNE 
V. 

Hughes 
and  othen. 


1.  "With  r^ard  to  hay,  there  is  a  modus  set  up  o£ 
•Bif*  for  every  day's  math  of  hay;  that  is  also  an 
^aiieient  payment  recognized  by  the  old  terriers 
.'MWS  than  an  hundred  years  ago,  and  there  is  no 
#?ypaee^<of  tithe  having  been  ever  otherwise  set  out 
4ha(n  by  this  payment  of  2d.  But  the  expression  is, 
fcr  every  day's  math  of  hay :  and  it  was  argued, 
j&at  it  is:  so  uncertain  what  a  day's  math  is,  that 
you  canvot  possibly  take  notice  of  it.  We  certainly 
lisve  had  many  cases  in  which  the  term  has  occur- 
x«d:  and  in  general  it  is  understood  to  be  an  acre, 
Fpl-,  iiif  ff  and 
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^817.       and  issues  have  been  directed  upon  it.     There  was 

an  issue  directed  in  Markam  v.  Huxley  ^  4  G w«  1 499, 

v.         and  there,  a  day's  math  was  held  good.     The  wit- 

HuoHEs    negses  here  say  it  is  the  quantity  of  an  acre :  the  ter- 
and others.     .      .       ^       "^     ^^^  t  /  i.-  i_  m 

ner  in  1035  or  1735>  1  am  not  sure  which^specmes, 

that  "  for  every  acre  or  day's  math/'  (putting  it  as 

the  same  thing,)  this  modos  of  2  if.  was  payable ; 

and  one  witness  says,  he  always  understood  that  to 

be  an  acre  of  hay  or  hay  grass :  tfa^t  is  the  case  4if 

this  modus,  and  if  the   clergyman  desires  it,  he 

may  have  an  issue  to  try  it. 

With  regard  to  milk,  there  are  specified  in  the  ter- 
riers payments  which  purport  to  be  a  modus  for  that, 
— ^  so  much  for  cow  and  calf,'  which  imports  in  lieu 
milk :  the  terriers  call  it  so.  There  seems  to  be  no 
objection  to  a  modus  of  that  description  being  a  good 
one.  There  is  one  thing  however  which  I  do  not  un- 
derstand :  one  of  the  defendants  admits  he  has  had 
a  barren  cow ;  does  that  mean  a  cow  that  has  not 
produced  a  calf  in  the  parish  ?  because  that  ^ould 
make  no  difference  if  she  produces  milk,  for  the 
modus  applies  to  the  milk.  There  is  00  specific 
modus  for  agistment;  nor  is  there  any. agistment 
made  out,  but  what  is  admitted  in  the  .way  1  ibave 
spoken  of.  There  is  a  modus  for  gardens,  to  whk^ 
there  can  be  no  sort  of  objection  :  it  is  only  .1^. 
for  every  ancient  garden.  There  is  also  a  modus 
for  colts,  and  other  trivial  moduses  not  worth  at- 
tending to.  If  the  clei^yman  desires  issues  on 
these,  he  is  entitled  to  them ;  as  he  is  on  the  more 
material  ones  for  com  and  l>a£ley,  and  hay.  It  is 
in  evidence  that  several  of  these  defendants  occiqty 

what 
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what  the  witnesses  understand  to  be  ancient  mea- 
Qows  ;  the  jury  may  indorse  on  the  posiea  whether 
the  meadows  and  lands  from  which  they  have  had 
the  hay  are  ancient  meadows  or  not,  and  they  may 
indorse  whether  the  modus  applies  to  ancient  jnea- 
dows  only,  or  to  all ;  and  if  it  applies  to  ancient 
meadows  only,  whether  the  defendants  are  in  pos- 
session of  those  ancient  meadows,  or  any  of  them  ; 
and  that  I  think  will  be  the  most  correct  way. 


431 

1817- 

cokburke 

Hughes 
and  others. 


The  Attorney  General  v.  Wilson,  claiming 
the  ship  Jane. 

X  HIS  was  an  information  for  the  condemnation  (Construction 
of  a  ship  called  the  Jane^  and  her  cargo,  on  the  °  *  ^^*e«-) 
ground  of  an  illicit  importation  of  flax-seed,  mats,  foreignlEidit 
q^s,  deal-ends,  and  handspikes,  from  Russia.  bdon^  b*"^ 

wholly  to  a 
British  subject, and  manned  with  foreign  seamen,  is  not  as  within  the  43d  Ce$,  JIT, 
c.  153,  entitled  to  inyort  flax-seed  from  Rtusia. 


with 

prohifauedy  does' not  eactend  to  foreign -built  ships 

It  Ipeij9g  a  priwUfigt  to  be  construed  rtrictiuim  juris, 

^  vide  Campb.  N.  P.  Rep.  vol.  4,  p.  ^64. 

If  a  sliip  so  imp^rting^,  also  bring  inio  a  British  port  other  foreign  articles,  not 
importable  as  merchandize  as  dunnage^  it  is  a  question  for  the  jury,  to  say  whether 
sach  good%  were  fairly  brought  over  as  such. 

Such  vessels  having  an  EngUsb  mate  on  board,  considered,  notwithstanding,  as 
heiqg  manned  with  foreigners,  within  the  meaning  of  the  Act 


FF  2 
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The  information  consisted  of  eight  counts.  The 
seventh  count,  on  which  the  present  questions  chiefly 
arose,  was  as  follows  :r~*  For  that  the  said  several 
parcels  of  flax-seed,  the  said  several  parcels  of  maits, 
the  said  several  parcels  of  oars,  the  said  several  par- 
cels of  deal-ends,  and  the  said  several  parcels  of 
handspikes,  being  goods  or  commodities  of  the 
growth,  production  or  manufacture  oiMuscofoy^  or 
some  of  the  countries,  dominions  or  territories  to 
the  Great  Duke  or  Emperor  of  Muscovy  or  Rtissia 
belonging,  were  within  the  time  aforesaid  imported 
in  the  said  ship  or  vessel  called  the  Jane,  by  certain 
persons,  to  the  said  Attorney  General  at  present 
unknown,  from  parts  beyond  the  seas  into  Great 
Britaitij  to  wit,  to  Ratcliffi  &c.  within  the  port  of 
London  aforesaid,  by  way  of  merchandize ;  the  said 
ship  or  vessel,  at  the  time  of  the  importation  of  the 
said  goods  and  merchandize,  not  being  a  ship  or 
vessel  British  built,  whereof  the  master  and  three- 
fourths  of  the  mariners  at  least  were  British :  nor 
being  a  ship  or  vessel  of  the  built  of  that  country  or 
place  of  which  the  said  goods  and  commodities  were 
the  growth,  production,  er  manufacture,  nor  of  the 
built  of  such  port  where  the  said  goods  and  com- 
modities  can  only  be,  or  niost  usually  are,  first 
shipped  for  transportation,  and  whereof  the  master 
and  three-fourths  of  the  mariners  at  least  were  of 
the  said  country,  place  or  places :  nor  a  ship  or 
vessel  belonging  to  any  kingdom  or  state  in  amity 
with  his  Majesty  navigated  by  foreign  seamen:  con- 
trary to  the  form  of  the  statute  in  that  case  made 
and  provided,  whereby  the  said  ship  or  vessel,  with 

her 
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her  guns,  furniture,  ammunition,  tackle,  and  ap- 
parel, became  forfeited*' 

It  appeared  on  the  trial  that  the  vessel  in  ques- 
tion had  been  American  property ; — that  she  had 
been  purchased  by  the  claimant,  Mr.  Wilson^  a 
British  subject,  in  the  year  1809,  and  from  that 
p^od  had  made  several  voyages  to  this  country ; 
some. in  the  character  of  an  American,  and  others 
under  other  flags ;  but  she  had  not  received,  nor 
was  she  entitled  (being  foreign  built)  to  receive, 
the  character  of  a  British  ship,  by  being  registered 
as  such.  The  report  of  her,  on  the  occasion  of  the 
present  importation,  was  :  *  In  the  ship  Jane, — no 
raster — foreign  built — property  all  British — bur- 
then about  400  tons,  with  sixteen  men,  being  all' 
foreign  men,  besides  Wm.  Myers,  a  British  man, 
master  for  this  present  voyage  from  Archangel.* 
The  report  of  her  cargo  was  of — *  a  quantity  of 
bags  of  flax-seed,  and  a  quantity  of  mats,  oars,  &c. 
(as  enumerated  in  the  information)  for  dunnage.' 

The  points  raised  were,  whether  the  vessel  was 
entitled,  under  the  43d  Geo.  3.  cap.  153,  §  4*,  to 

import 

•  <<  IV.  And  be  it  further  enacted,  That  from  and  after  the 
paasing  of  this  Act,  and  during  die  continuance  of  hostilitiei , 
and  until  six  months  after  the  ratification  of  a  definitive  treaty 
of  peace,  it  shall  and  may  be  lawful  for  any  person  or  persons 
to  import  into  the  United  Kingdom  any  sort  of  fiax  or  flax 
seed,  in  any  ship  or  vessel  belonging  to  any  kingdom  or  state 
in  amity  with  his  Majesty,  his  heirs  or  successors,  navigated 
by  foreign  seamen,  from  any  port  or  place  whatsoever,  upon 
the  same  terms  and  conditions,  and  subject  to  the  same 
F  F  3  duties, 


Attorney 
General 

Wilson^ 
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.    ^^^7'     ,  import  flax-seed  into  this  country — and  whether, 

Attorvst   if  she  were,  she  might  also  import  the  artides^ 

GxNBEAL    brought  here  and  reported  to  have  been  put  on 

Wilson,     hoard  for  dunnage,  being  of  the  value  of  nearly 

200/.  and  being  therefore  articles  (as  the  Crown 

contended)  rather  of  the  quality  of  merchandise 

than  dunnage. 

Tlie  first  question  was  reserved  by  the  Lord  Chief 
•  Baron  as  a  pure  point  of  law ;  and  on  the  other^ 
the  jury  found  on  the  evidence,  that  the  mats,  oars, 
handspikes,  and  deal-ends,  brought  honajide  as 
dunnage,  and  were  proper  for  that  purpose,  as  some 
of  the  witnesses  had  stated  that  such  articles  would 
pack  the  cargo  better  than  rough  wood.  There 
was  also  a  third  point  made,  which  was,  whether 
the  ship  could  be  confldered  as  navigated  by  foreign 
seamen,  the  mate  being  an  EngUshman,  which  was 
also  reserved. 

Subject  to  the  questions  of  law,  the  jury  found 
a  general  verdict  for  the  Crown,  at  the  same  time 
negativing  all  imputation  of  fraud  on  the  part  of 
the  defendant. 

duties,  rules,  regulations,  and  restrictions,  in  any  respect  as 
such  flax  and  flax-seed  would  by  any  law  in  force  in  the 
United  Kingdom,  or  in  Great  Britain  or  Ireland  respectively, 
have  been  subject  and  liable  to,  if  the  same  had  been  im" 
ported  in  foreign  ships  or  vessels  of  the  built  of  the  country 
or  place  of  which  such  flax  or  flax-seed  was  the  growth,  pro^ 
duction,  or  manufacture ;  any  tiling  in  the  said  recited  Act 
of  the  twelflh  year  of  the  reign  of  king  Charles  the  Second, 
or  any  other  Act  or  Acts  of  parliament,  in  force  in  the  United 
Kingdom,  or  in  Great  firitain  or  Ireland  respectively,  to  the 
contrary  notwithstanding. 

Carr 
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Carr  now  obtained  a  rule  on  the  points  reserved, 
to  show  cause  why  that  verdict  should  not  be  set 
aside  and  a  new  trial  granted,  or  a  verdict  entered 
for  the  defendant ;  submitting,  that  although  the 
vessel  in  question  was  confessedly  a  foreign  ship, 
and  not  entitled  as  such  to  a  British  register, 
(LongY.  Dtjff(a)  ) ;  yet  inasmuch  as  she  was  the 
property  of  a  British  subject,  a  merchant  residing 
in  EngUmdy  she  was  to  be  considered-  (if  not 
within  the  letter,  within  the  policy  of  the  statute) 
as  belonging  to  a  state  in  amity  with  his  Majesty. 
And  a  case  was  mentioned  (not  then  in  print)  of 
Pearce  v.  Cowie  (b)^  wherein  Gihhs^  C.  J.  was  stated 
to  have  held,  that  a  foreign-built  ship,  the  property 
of  a  British  merchant,  belonged  to  a  state  in  amity 
with  his  Majesty  within  the  meaning  of  this  statute ; 
and  it  was  said  that  that  decision  had  been  followed 
up  by  a  similar  one  of  Lord  EUenborough^  in  a  sub^ 
sequient  case.  And  he  pressed  the  improbability  of 
i\M  b^ing  the  intention  of  the  Legislature  to  afford 
a  commercial  advantage  to  a  neutral  state,  which  it 
denied  to  its  own ;  and  that  if  it  were  matter  of  con* 
struction,  it  ought  to  be  construed  liberally. 


Attorney 
General 

Wilson. 

4ilhUay. 


The  other  minor  question,  it  was  contended, 
would  depend  on  the  fate  of  the  preceding  objection ; 
for  tlie  word  '  foreigners'  in  the  act,  related  to  the 
country  of  the  ship,  and  in  the  present  case  £nglish- 
men  would  come  within  the  description  of  foreigners 


CaJ  2  Bos.  &  Pul.  209. 

fhj  Since  reported  in  Campb.  vol.  4,  p.  364 ;  and  Holt, 
pagc«&. 

F  F  4  on 
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.    ^^^7'    .  cm  that  construction,  even  if  the  act  should  be  held 

Attorney  to  mean  that  the  whole  crew  must  be  composed  en^ 

General  tbely  of  foreigners. 
Wilson. 


fSth  May. 


Shepherd,  Solicitor  General,  Dauncey^  Clarhe^ 
and  Walton^  now  showed  cause.  They  objected  to 
the  authority  of  the  case  of  Pearce  v.  Cowie,  that 
it  was  merely  a  hasty  dictum  thrown  out  at  nisi 
piHuSf  without  having  undergone  discussion,  as  it 
afterwards  went  off  on  another  ground. 

Then  they  contended,  that  as  the  present  was  a 
mere  question  of  right  between  the  Crown  and  the 
defendant,  it  must  depend  wholly  on  the  words  of 
the  act,  which,  being  passed  to  relax  the  provisions 
of  an  existing  law,  should  be  construed  strictly. 
That  would  depend  entirely  on  the  question,  whe* 
ther  a  privilege  conferred  on  a  state  in  amity  with 
another  must  necessarily  be  extended  to  the  state 
itself.  To  show  that  the  legislature  had  on  many 
occasions  observed  a  material  distinction  between 
the  state  itself  and  any  other  state  in  amity  with 
it,  (independently  of  the  obvious  and  natural  differ- 
ence of  the  terms,)  they  adverted  to  the  various 
sections  of  the  statute  of  the  12  Chas.  II,  cap."i8, 
and  of  the  present  act,  wj^rein  that  distinction  was 
recognized,  particularly  in  the  5th  section  of  the 
latter,  which  gives  a  privilege  to  import  in  ships 
built  in  or  belonging  to  Great  Britain ;  or,  be- 
longing to  any  state,  &c.  in  amity  with  his  Ma- 
jesty. 

As  to  any  supposed  absence  of  policy  or  legislative 

intention^ 
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Intention,  or  any  existing  hardship  in  so  confining 
the  operation  of  the  act  to  the  letter,  they  sub- 
mitted that  that  was  a  matter  which  this  Court 
could  not  take  into  their  consideration,  in  deciding 
what  was  the  true  construction  of  it,  as  it  a£Pected 
this  case.  To  take  the  words  in  their  common 
acceptation,  they  contended  that  a  state  in  amity 
with  his  Majesty,  could  not  by  any  construction  be 
made  to  mean  any  part  of  his  Majesty's  dominions; 
nor  can  a  subject  of  his  Majesty  be  the  subject  of 
a  state  in  amity  with  his  Majesty.  The  distinction 
is  sufficiently  marked  by  the  criterion  of  the  duty 
of  allegiance ;  but  a  still  more  forcible  test  would 
be  found  in  this, — that  one  might  commerce  with 
an  enemy  of  the  other  state  without  being  guilty 
of  any  breach  of  his  duty  to  the  sovereign.  A  dis- 
tinction equally  marked  (they  submitted)  existed  in 
terms  between  a  state,-— a  state  in  amity, — and  a 
state  in  hostility ;  and  in  a  question  of  designation,  a 
state  was  as  distinct  from  a  state  in  amity  with  it,  as 
from  a  state  in  hostility :  and  as  well  might  both 
the  others  be  included  in  the  terms  of  a  positive 
enactment  by  a  statute  relating  to  one  of  them  ex- 
pressly, as  either.  Therefore  it  cannot  be  contended 
that  an  act,  speaking  of  a  state  in  amity  with  Great 
Britain^  may  be  said  to  include  Great  Britain 
itself. 


Attorney 
General 

Wilson. 


The  other  question,  they  admitted,  was  much 
less  important ;  but  they  insisted,  that  if  it  were 
cause  of  forfeiture  that  all  the  seamen  on  board  this 
ship  were  not  foreigners,  this  vessel  was  clearly 

forfeited 
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forfeited  on  the  evidence*  j  for  Myers  was  not,  in 
fact,  the  master  of  the  ship,  as  reported,  but  the 
mate,  and  as  such  nothing  more  than  one  of  the 
mariners :  for  in  commercial  law  there  is  no  distinc- 
tion recognized  between  the  crew  on  board,  but  that 
of  master  and  mariner,  therefore  Myers^  a  British 
mfto,  being  a  mariner  on  board  the  commercial  ship, 
she  was  not  manned  by  foreigners,  as  required  by 
the  act ;  and  therefore  the  importation  was  on  that 
ground  also  illegal.  It  was  the  object  of  the  act  of 
parliament  to  prevent  British  seamen  from  being  so 
engaged  when  wanted  for  the  service  of  Britain ; 
it  was  therefore  the  defection  of  British  seamen  that 
the  act  contemplated,  and  it  ought  to  be  strictly 
enforced.  But  if  on  the  other  hand  this  vessel  has 
made  the  importation  as  a  British  ship,  it  is  enacted, 
that  in  sudi  case  the  master  and  three-fourths  of  the 
crew  shall  be  British,  and  that  unquestionably  is  not 
the  fact.  If  the  construction  contended  for  by  the 
defendant  were  the  true  one,  the  consequence  would 
be  that  a  foreign-built  ship,  British'^vmed,  would 
be  entitled  to  greater  advantages  as  a  trader,  than 
a  vessel  belonging  to  and  of  the  built  of  this  country. 
On  the  whole,  they  submitted,  that  this  Act  of  the 
43d  of  the  King  could  not  be  construed  so  lai:gely  as 
to  extend  the  privilege  to  a  British-owned  ship ; 
for  if  it  could,  it  must  necessarily  include  such  vessels 

*  It  was  preyed  that  a  man  of  the  name  of  Bowes  (an 
American)  had  had  the  command  of  the  vessel  from  Archr 
dng^  till  she  came  to  Woolwich ;  he,  it  was  said,  was  then 
iNil^nl^^  which  tianed  out  to  mean,  tihat  M^s,  who  had 
acted  as  mate  during  the  voyage^  was  seat,  as.the  captain  rf 
the  ship,  to  report  her. 

even 
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even  when  of  the  built  of  a  hostile  state  and  navi-  , ^^^7'    . 

gated  by  enemies ;  and  that  therefore  it  could  not  Attorney 

have  been  the  intention,  any  more  than  it  was  the  ^^neral 
language  of  the  legislature,  that  such  a  construction  Wilson. 
should  be  put  upon  the  ivords  of  the  statute. 

Carry  and  Spankie,  for  the  claimant,  having 
adverted  to  the  testimony  borne  by  the  jury  to  the 
faime!ss  of  his  conduct  in  the  transaction,  submit- 
ted the  following  arguments,  on  the  point  of  law 
as  to  the  constniction  of  the  clause  of  the  Act  in 
question,  which,  they  contended,  enabled  the  de- 
fendant to  effect  the  importation  which  gave  rise 
to  this  proceeding  :—Tli»t  the  legislature  having 
thought  it  expedient  to  relax,  in  particular  instances, 
the  prohibitory  enactment  of  the  general  navigation 
law  in  favotlr  of  the  trading  subjects  of  alien  neutral 
states,  it  was  impossible  to  conceive  that  it  was  their 
intention  to  exclude  from  those  valuable  privileges 
the  numerous  class  c€  British  ships  belonging  to 
British  merchants,  of  which  this  vessel  was  one ;  and 
that  every  fair  and  ostettsible  object  of  the  statute 
coidd  not  but  be  noticed  by  the  Court  in  coming  to 
a  conclusion  on  the  construction  of  it,  as  regarding 
the  important  question  before  them. 

They  submitted,  tliat  the  case  of  Long  v,  Duj^(c) 
had  established,  that  a  JSnV^^A-owned  vessd  of  alien 
built,  which  is  neither  required  or  entitled  to  register 
as  a  British  ship,  is  entitled  to  trade  in  as  ample  a 
manner  as  any  alien  ship  admitted  to  specffic  privi>- 

fcj  a  B.  &  p.  S09. 

leges 
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iSiT;  ^  leges  by  act  of  parliament.  'The  language  of  Lord^ 
Attorney  ^^^^  ^^  *^*'  point  is,  *  Though  it  was  highly 
General  politic  to  confine  the  privileges  of  English  ships  to 
Wilson  ^^^^  ^  should  be  registered,  there  seems  to  be  no 
reason  why  English  owners  should  not  be  entitled 
to  carry  on  foreign  trade  under  the  same  advantages 
as  foreigners,  and  liable  to  the  same  duties;^  and, 
in  the  conclusion  of  his  judgment,  his  Lordship  says, 
• — (having  cleared  the  proposition  from  any  doubt 
as  to  ships  not  registered  being  lawfully  navigated 
or  owned  by  British  subjects,) — *  a  British  owner 
of  a  foreign-built  ship  may  engage  in  neutral  trade, 
and  will  be  liable  to  the  alien  duties,  but  it  was  not 
the  policy  of  the  legislature  to  prevent  British  sub- 
jects from  employing  foreign  ships  in  neutral  trade,  in 
as  ample  a  manner  as  they  can  be  employed  by  aliens/ 
And  they  denied  the  existence  of  any  statute  wherein 
higher  privileges  were  given  to  theforeign  traderthan 
to  this  class  of  ships,  except  in  the  single  instance, 
where  the  nature  and  necessity  of  the  thing  required 
it,  which  is  to  be  found  in  the  navigation  act,  of  the 
power  given  to  foreign  merchants,  to  import  the 
produce  of  their  own  state  in  ships  of  the  built  of 
that  country,  and  navigated  by  subject  seamen. 
There  could  be  no  doubt,  (they  submitted,)  that  if 
the  claimant  had  employed  a  ship  belonging  to  a 
neutral  state  to  have  imported  this  cargo,  it  would 
have  been  legal.  Then  the  question  is,  whether  the 
description  in  the  statute,  "  of  a  state  in  amity  with 
Great  Britain^''  may  not  be  extended  to  mean  a 
state  not  at  war, — any  state  but  an  enemy, — and  if 
not  as  being  comprehended  in  the  words,  at  least 
on  the  reasoning  principle  of  a  fortiori.     The  true 

distinction 
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distinction  appears  to  be,  that  these  ihips  are  not  ,  ^^^7'  , 
entitled  to  the  privileges  of  British  registered  ships.  Attorney 
—they  are  not  entitled  to  the  colonial  trade,  —or  to  Geheral 
drawbacks,  in  certain  instances — and  they  are  liable 
in  many  instances  to  a  higher  rate  of  duties  on  their 
cai^o,  as  is  the  case  with  alien  friends;  but  while 
they  are  subject  to  the  same  disabilities  as  alien 
neutrals  are,  are  they  not  to  be  admitted  to  the 
same  advantages? 


WiLSOK. 


They  then  recurred  to  the  case^of Pearcey.Cowie, 
where  this  same  question  of — whedier  a  subject  of  this 
country  was  a  subject  of  a  state  in  amity  with  his  Ma- 
jesty— was  raised,  in  an  action  on  a  policy  of  insu- 
rance. There  the  Chief  Justice  of  the  Common  Pleas 
said,  he  should  consider  this  sort  of  ship  as  belonging 
to  an  alien  friend  within  this  Act ;  and  that  decision, 
they  stated,  had  been  followed  by  a  recognition  of  that 
construction  by  Lord  Ellenboroughy  who,  on  a  sub- 
sequent similar  question  on  the  same  policy,  (Fearce 
V.  GhveVf  Sittings  K.  B.  M.  15  G.  3,  not  reported,) 
said,  on  the  point  being  raised,  *  It  will  be  difficult  to 
make  me  believe  that  a  British  subject  is  not  a  sub- 
ject of  a  state  in  amity  with  his  Majesty;'  and  the 
objection  was  overruled.  That  at  least  shows  what 
was  the  first  impression  of  those  two  very  learned 
Judges.  In  the  case  of  Sewell  v.  The  Royal  Ex^ 
change  Assurance  Company  (aj^  the  Court  of  Corn-* 
mon  Fleas  held,  that  a  ship  of  the  built  of  a  hostile 
country,  purchased  with  license  by  a  British  owner, 


(d)  4  Taunt.  856,^DOticed  at  length  infra  in  the  judg-" 
mrat 

was 
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.    ^8'7>       y^^  ^  j^  oonsidered  as  an  alien  ship,  so  as  to  legalise 
Attorney   an  importation  permitted  to  be  made  in  ships  belong- 
G«K£RAL    jng  ^Q  ^  country  in  amity  with  his  Majesty.     The 
WufloN.    judgment  given  in  that  case,  in  favour  of  the  jimn^ 
tiff,  must  have  proceeded  on  that  ground  entirely, 
for  the  other  points  of  the  case  are  against  him ;  and 
he  could  not  have  succeeded,  unless  his  ship  had 
been  held  to  be  a  ship  belonging  to  a  subject  of  a 
state  in  amity  with  his  Majesty,  for  by  that  descrip- 
tion alone  could  she  have  been  capable  of  receiving 
a  license  to  legalize  the  voyage. 

They  submitted,  therefore,  that  in  a  case  of  con- 
struction of  a  beneficial  statute,  passed  in  relaxation 
of  a  more  rigorous  law,  for  the  purpose  of  granting 
privileges  of  commercial  advantage  to  neutral  ships, 
not  for  the  benefit  of  the  neutral  but  of  the  British 
nation,  the  Court  would,  in  a  case  of  doubt,  decide 
in  favour  of  the  British  trader, — that  an  alien's 
ship,  belonging  to  a,  British  owner,  would  be  entitled 
to  any  privilege  conferred  by  such  a  statute  on  sub- 
jects of  states  in  amity  with  Britain. 

On  the  other  point,  they  submitted,  generally, 
that  a  provision  requiring  a  ship  to  be  navigated  by 
foreigners,  would  be  satisfied  if  the  body  of  the  crew, 
or  even  the  greatest  proportion,  were  foreign  sea- 
men; and  that  it  would  be  most  hard  if  the  cir- 
cumstance of  Myers  being  on  board  the  ship,  even 
admitting  that  he  was  not  the  captain,  but  one  of 
the  seamen,  should  cause  the  ship  to  be  forfeited. 
And  they  cited  the  case  of  Scott  v.  Schawrtz  (h)^ 

(t)  Com.  Rep.  677. 

to 
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to  show  that  great  latitude  of  construction  was  per- 
mitted in  deciding  on  those  penal  statutes,  which 
subjected  to  forfeiture  ships  npt  navigated  by  fo- 
reigners within  the  letter. 

The  Solicitor  General  was  heard  in  reply.  He 
insisted  that  the  case  of  Sewell  v.  The  Royal  Ex^ 
change  Assurance  Company ^  was  a  decision  alto- 
gether diverso  intuitu^  and  proceeded  wholly  on  the 
words  of  an  act  (49  Geo.  III.)  which  permitted  such 
importations,  under  certain  circumstances,  ^*  in  any 
"  British  ship  or  vessel,  or  in  any  ship  or  vessel 
"  belonging  to  any  country  in  amity  with  his 
"  Majesty,  in  any  manner  navigated;"  and  the 
question  there  was  merely,  whether  a  JSnYwA  owned 
ship,  purchased  under  a  license,  from  an  enemy,  was 
jNxitected  within  that  statute.  He  contended,  that 
the  description  of  a  state  in  amity  with  bis  Majesty 
could  not  be  applied  to  any  state  which  m^ght  nq^  at 
sometime  by  possibility  become  hostile,  and  th^t  alone 
must  exclude  the  notion  of  such  terms  being  applica- 
ble to  the  state  itself  He  also  put  the  case  of  a  ship 
warranted  neutral  as  to  Britain^  in  a  policy  pf  iosi^ 
rance,  turning  out  to  belong  to  a  British  subject, 
and  that  he  submitted  would  vacate  the  policy.  A 
neutral  may  trade  with  a  belligerent,  whereas  a  sub- 
ject may  not.  The  main  object  of  the  distin^don 
taken  between  a  British  registered  ship,  and  a  sh^  of 
foreign  built  British-fsmneA^  is  the  encouragement 
of  the  former,  to  the  disadjrantage  of  the  latter,  ac- 
cording to  the  poliay  of  the  ^ate;  and  that  was 
recognized  in  the  case  of  Long  v.  Diiff.  This  very 
act  makes  that  clear;  for  the  iQtb  section  enables 
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.    ^^y*    .  ships  belonging  to  states  in  amity  with,  to  import 

Attorney  merchandize  into,  this  country,  under  an  oider  in 

Genzral    council,  from  any  ports  belonging  to  states  not  in 

WiLsoK.  *  amity  with  his  Majesty;  which  evidently  was  not 

meant  to  extend  to  ships  belonging  to  this  country. 

Cur  adv.  vult. 
Thomson,  Chief  Baron,  now  gave  judgment. 

This  case  of  the  Attorney  General  v.  Wilson, 
has  been  a  matter  of  great  importance,  and  has  re- 
ceived, as  it  well  deserved,  the  full  consideration  of 
the  Court.  (Here  kis  Lordship  stated  the  infor-^ 
mation,  and  the  questions  arising  out  of  it.) 

The  cargo,  in  the  present  instance,  was  a  quan- 
tity of  flax-seed,  and  also,  as  the  information  alleged, 
a  quantity  of  mats,  oars,  deal-ends  and  handspikes } 
but  upon  the  merits,  the  question  must  be  taken 
upon  the  importation  of  flax-seed  only,  that  being 
now  to  be  considered  as  the  only  cargo  thus  im- 
ported, because,  upon  reference  to  the  jury,  with 
respect  to  the  nature  of  the  other  articles  alleged  to 
have  been  imported,  they  found  that  those  articles 
were  fairly  and  bondfde  what  were  properly  deno- 
minated dunnage,  that  is,  that  they  were  things  fit 
and  necessary  and  usually  taken  on  board  for  the 
protection  and  safety  of  a  cargo  of  flax-seed  when 
brought  home  in  bulk.  (His  Lordshiff  tfien  s14tfd^ 
the  cirpumtances  qfthc  case.  J 

Now  Jt  is  plain,  that  this  la  not  8  ship  so  owned 

and 
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S5ITTINGS  AFTER  MICHAELMAS  TERM,  57  GEO.  III.  445 

and  navigated,  as  to  be  entitled  to  make  such  an  ,  ^^^7-  , 
importation  under  the  regulations  of  the  acts  of  Attorney 
navigation.  If,  therefore,  she  was  authorized  to  do  General 
so,  it  must  be  under  the  statute  of  the  43  Geo.  IIL  Wilson. 
c.  153,  s  4.  fHis  Lordship  read  the  section.) 
That  section  is  supposed  to  convey  a  right  to  this 
ship  to  make  the  importation,  which  she  has  done  in 
the  present  instance,  that  is,  as  a  ship  belonging  to 
a  kingdom  or  state  in  amity  with  his  Majesty,  navi- 
gated with  foreign  seamen,  notwithstanding  the 
Navigation  Act,  or  any  subsequent  statute  made  upon 
this  subject.  So  that  if  this  statute  authorizes  the 
ship  in  question  to  make  the  importation,  it  can  only 
be  by  construing  that  ship  to  be  one  coming  within 
the  description  of '  a  ship  belonging  to  a  kingdom  or 
state  in  amity  with  his  Majesty ;'  and  the  ground 
of  the  argument  upon  that  is,  that  it  is  a  ship  be- 
longing to  a  kingdom  or  state  in  amity  with  his 
Majesty,  because  it  belongs  to  a  person  who  is  a 
subject  of  his  Majesty.  But  do  not  the  terms 
*'  ship  or  vessel  belonging  to  a  kingdom  or  state  in 
amity  with  his  Majesty,"  in  their  plain  acceptation, 
necessarily  refer  to  some  kingdom  or  state  while  in  a 
friendly  relation  to  this  country,  and  such  a  state 
as  may  hereafter  become  hostile  to  this  kingdom, 
and  not  to  the  ships  of  individuals  who  compose  part 
of  the  body  of  the  subjects  of  this  kingdom  ? 

The  title  of  this  act  of  the  43  Geo.  III.  seems  to 
me  not  immaterial  to  be  attended  to;  that  title  is. 
An  Act  to  permit  the  importation  in  neutral  vessels 
from  states  in  amity  mth  his  Majesty,  of  certain  mer- 

VOL/  III.  G  G  chandize ; 
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chandize;  and  to  permit  the  importatioii  in  neutral 
vessels  from  states  not  in  amity  with  his  Majesty, 
of  certain  merchandize. 

The  provision  in  the  4th  section,  with  regard  to 
flax-seed,  it  must  be  admitted,*  does  not  confine  the 
place  from  whence  the  importation  is  to  be  made, 
to  states  in  amity  with  his  Majesty,  but  on  the  con- 
trary, allows  it  from  any  place  whatsoever;  still, 
however,  with  regard  to  tfie  vessels  allowed  to  be 
employed  in  that  importation,  the  description  of 
them  is  this,  namely,  that  they  must  belong  to  a 
kingdom  or  state  in  amity  with  his  Majesty.  If 
these  terms  were  doubtful,  they  might  fairly  receive 
elucidation  from  the  title  of  the  act,  which  declares 
the  purpose  ef  it  to  be,  to  permit  the  importation  in 
neutral  vessels  ^  explaining,  therefore,  what  they 
mean  by  neutral  vessels,  namely,  vessels  belonging 
to  a  neutral  kingdom. 

The  5th  section  of  the  same  statute,  with  regard 
to  the  Turkey  Trade,  plainly  marks  the  distinction 
between  ships  belonging  to  Great  Britain^  and 
ships  belonging  to  a  state  in  amity  with  Great  Bri- 
tain^  by  allowing  the  Turkey  Compamf  "  to  import 
goods^  heretofore  imported  by  them  from  the  Levant^ 
in  any  ship  or  vesseL  built  in  or  belonging  to  Great 
Britain  or  Ireland^  navigated  according  to  law," 
that  is,  of  course,  on  board  of  which  you  are.  to  have 
a  certain  proportion  of  sailors  of  this  country;  **  or 
in  mj  ship  behmging  to  any  kingdom  or  state  in 
amity  with  his  Majesty  ;'*  thus  marking  a  clear  dis- 
'^^  tinction 
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tmction  between  ships  belonging  to  Great  Britain  ,    ^^^7' 
or  Irelandy  or  ships  belonging  to  a  kingdom  or  state  Attorney 
in  amity  with  his  Majesty.  General 

Wilson.' 
The  Coiurt  was  much  pressed  with  the  hardship  circum- 
of  a  British  subject,  who  is  possessed  of  a  ship,  his  j"g*^"'j  °^ 
own  property,  not  being  permitted  to  employ  it  in  particular 
importing  the  articles  in  question,  under  the  same  sfdcration^^n" 
regulations,  with  respect  to  the  navigation  of  such  ^"^^  constmc- 
ships,  as  foreign  ships  are  laid  under,  when  em-  navigation  or 
ployed  by  him,  as  they  lawfully  maybe,  in  the  same  o^sudi  str.' 
importation;  and  it  must  be  admitted,  it  does  bear  tutcs  asare 

^t       1  1  .       1  1  .  founded  on 

some  appearance  of  hardship;  but  at  the  same  time,  reasons  of 
if  we  find  it  a  matter  of  positive  and  predse  regu-  *^^  ^^  ^^' 
lation;  I  do  not  know  how  the  Court  can  prevent 
the  operation  of  that  regulation.  Many  regulations 
on  these  subjects  of  revenue,  not  merely  relating  to 
the  customs,  but  to  the  excise,  and  others,  may  pro- 
ceed from  considerations  of  state  policy,  of  which 
we  do  do  not,  perhaps,  see  the  reason  ;  but  if  they 
are  positively  laid  down  and  marked  out,  the  Court 
cannot  say  that  they  shall  not  take  place  on  the 
ground  of  hardship. 

I  cannot  find  any  case  which  has  yet  decided  in 
favour  of  the  construction  of  these  statutes,  which 
the  defendant  contends  for ;  and  when  I  say  de^ 
cided,  I  do  not  find  any  case  in  which  the  question 
has  come  in  judgment  before  the  Court.  It  was 
certainly  stated,  that  some  expressiona  had  fidlen 
from  very  high  authority,  tending  that  way.  There 
was  a  case  cited  oi  Pearse  v.  Ckywie^  tried  before 
Mr.  Justice  Gibbs,  which  was  relied  on  for  the  sake 

6  o  2  of 
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of  something  which  he  let  fall  to  that  effect,  upon 
the  trial  of  that  cause:  it  happens  that  that  case  has 
since  appeared  in  print,  but  I  do  not  find  that  the 
report  of  it  warrants^  the  puipose  for  which  it  was 
cited  *. 


That  case  is  in  Mr*  Holt's  Reports,  p.  69*  It 
was  an  action  on  a  policy  of  insurance  on  a  Portw- 
guese  vessel,  owned  by  a  British  subject,  at  and  fircna 
Amelia  Island  to  Liverpool  The  vessel  took  in  her 
cargo  at  Amelia  Island^  which,  with  the  exception 
of  some  small  quantity  of  rice  on  board,  consisted 
of  cotton.  The  ship,  on  account  of  bad  weather,  was 
obliged  to  put  back  to  Amelia  Islandf  where  she 
was  found  to  have  sustained  so  much  damage,  that 
it  became  necessary  to  sell  Her*  The  plainti£& 
claimed  a  total  loss.  The  objection  there  was  to 
the  legality  of  the  voyage,  because  the  43  Geo.  IIL 
cap*  i53f  sec.  13,  only  authorized  the  importation 
into  Great  Britain  of  all  sorts  qfwool'y  and  it  pro- 
ceeds to  give  a  liberty  to  import  into  Ireland  all 
sorts  of  barilla,  and  wool,  and  cotton  wooU — so  that 
there  was  an  obvious  distinction  made  by  the  legis- 
lature. The  bulk  of  that  caigo  was  cotton  wod,  and 
not  the  wool  which  the  act  of  parliament  permits  to 
be  imported  into  Great  Britain  \  and  it  was  urged,' 
that  wool  standing  alone,  means  wool  from  th^^ 
backs  of  sheep,  and  not  cotton  wooL  The  Loid 
Chief  Justice  Gibbs  was  of  opinion,  that  cotton  wooi 
was  not  included  in  the  term  wool,  in  the  act  .of 
the  43  Geo.  III. ;  and,  therefore,  there  being  a  dis- 

•  His  Lordship  appears  not  to  have  seen  Mr.' Campbeirs 
Report  of  that  case. 

tinction 
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tinction  between  wool  with  regard  to  Ireland^  and  ,    >*'7' 
all  sorts  of  wool  with  regard  to  England^  he  held   Attobvxt 
that  the  words  of  the  act  did  not  authorize  the  im-    G«»»aAL. 
portation  of  cotton  wool  into  England.    Now  that 
case  seems  not  to  bear  on  the  present  question ; 
for  the  question  was  not  there,  whether  a  foreign- 
built  ship,  owned  by  a  British  subject,  could  be  said 
to  belong  to  a  subject  in  amity  with  his  Majesty,  for 
if  the  ship  had  belonged  to  a  neutral  subject,  she 
could  not  have  imported  cotton-wool,  but  wod  only 
so  called ;  therefore,  it  seems  to  me,  for  the  rea- 
son I  have  mentioned,  that  this  point  was  not 
considered  ("fj. 

There  was  a  case,  much  relied  upon,  too,  on  the 
part  of  the  defendant,  of  SeweU  v.  The  Royal  Ea:- 
change  Assurance  Company ;  and  certainly  there 
does  seem  to  have  fallen,  accwding  to  the  report, 
from  Lord  Chief  Justice  Mansfield^  something  that 
a{^)ears  to  bear  upon  this  question ;  but  still,  that 
was  not  the  point  in  judgment  there.  There  was  a 
policy  of  insurance  upon  a  ship  and  her  freight,  at 
and  from  St.  Michael*s  to  London,  and  the  decla- 
ration set  out  a  charterparty,  whereby  the  agent 
for  the  plaintiffi  chartered  the  ship  to  Brqwnmg, 
for  a  voyage  froim  London  to  St.  Michael's  and 
back  again,  upon  the  terms  that  the  master  should 
proceed  direct  to  St.  Michael\  and  on  her  arrival 
receive  there  irom  the  factors  of  the  freighter  a  full 
caigo  of  fruit)  and  proceed  therewith  direct  for  Lon- 
don.  The  loss  averred  was  by  a  forcible  seizure  and 

(/)  Vide  the  dictum  in  the  report  of  that  cate,  in  4Campb. 

p.  3^3- 
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capture  by  persons  unknown.  The  cause  was  triecT 
Attorney  at  the  sittings  after  Trinity  Term  1812,  before  Mr. 
General  j^g^j^jg  Qibbs,  and  then  it  appeared  that  the  ship  was 
Wilson.  Norwegian  built,  and  had  been  purchased  by  the 
plaintifisof  the  master,  whowas  asubject  o( Denmark^ 
a  country  then  hostile,  under  a  license  from  his  Ma* 
jesty  to  purchase  of  an  enemy ;  the  iCaptain  and  crew 
were  Danes ;  that  was  the  state  and  situation  of  that 
ship.  On  her  arrival  at  St  Michaels  the  governor 
refused  to  let  her  enter' the  port,  or  receive  a  caigo 
there,  and  ordered  the  master  to  proceed  to  Tercera^ 
where  the  Portuguese  governor  general  resided,  to 
obtain  permission  to  land  at  St.  MichaeVs ;  this  the 
master  refused  to  do,  assigning  as  his  reason,  that  it 
would  be  a  violation  of  his  charterparty ;  and  he 
intended  to  lie  in  the  harbour  during  the  stipulated 
time  for  his  taking  in  a  cargo,  but  was  soon  after 
arrested  by  the  governor,  and  detained  four  months 
a  prisoner,  and  a  Portuguese  pilot,  master,  and 
crew,  were  put  on  board  his  ship,  who  took  her  to 
Tercera.  In  point  of  fact,  they  then  laid  hold  of 
his  property,  and  in  substance,  confiscated  his  ship. 
The  action  was  brought  upon  the  policy,  and  it  was 
contended,  that  the  plaintiff  could  not  recover  on  the 
homeward  policy;  because,  under  the  Navigation 
Act,  requiring  three-fourths  of  the  crew  to  be  British 
subjects,  it  was  illegal  to  import  a  cargo  of  fruit  from 
St.  Michael*^  into  England  with  a  Danish  master 
and  crew.  It  seems  she  had  not  proceeded  at  all  upon 
her  homeward  bound  voyage,  for  she  was  interrupted 
and  intercepted  in  that  by  the  act  of  the  foreign 
governor,  and  the  objection  taken  was,  that  since 
the  charterparty,  which  was  in  evidence,  proved 

that 
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that  the  voyage  from  London  to  St.  MichaeV%  and       '^y- 
thence  back  to  London  was  one  and  entire,  the   attorney 
illegality  vitiated  as  well  the  policy  on  the  outward    General 
voyage  as  the  other;  that  was  the  great  line   of     Wilsox. 
objection  then  taken  upon  the  trial.     There  was  a 
motion  then   for  a  new  trial;   and  Mr.  Justice 
Gibbs  laid  it  down,  that  he  had  no  doubt  that  the 
homeward  voyage  did  not  contaminate  the  outward 
voyage ; — ^the  great  stress  of  the  argument  was  to 
make  this  one  entire  voyage, — that  is,   both  the 
voyage  out  and  the  voyage  home ; — and  that  if 
the  voyage  had  been  completed  under  those  cir- 
cumstances, it  would  have  been  an  illegal  voyage. 
Upon  the  conclusion  of  the  argument.  Lord  Chief 
Justice  Mansfield  said,  "  We  think  that  the  ground 
taken  by  the  defendant  fails,  and  that  the  homeward 
voyage  is  not  necessarily  an  illegal  voyage;   the 
vessel  is  clearly  not  entitled  to  the  privileges  of  a 
British  ship,  but  is  to  be  considered  as  an  alien 
ship,"— (it  had  been  ai^ed  that  if  she  was  not  en- 
'  titled  to  the  privileges  of  a  British  ship,  she  was  to 
be  considered  as  an  alien  ship,)—-**  and  as  such  she 
could  not  come  to  England  with  the  cargo  in  ques- 
tion, were  it  not  that  by  the  4gth  Geo.  III.  the  king 
had  power  to  license  ships  to  trade  directly  contrary  to 
the  Act  of  Navigation,  that  is,  to  authorize  alien  ships 
to  bring  home  this  sort  of  cai^o.'*     That  was  Lord 
Chief  Justice  Mansfield's  opinion  of  the  operation  of 
that  act,  but  the  question  in  that  case  turned  entirely 
on  the  authority  of  licensing  alien  ships ;  nothing, 
however,  of  that  sort  appears  iii  the  present  case:  this 
is  not  a  question  of  license.  The  opinion  of  the  Chief 
Justice  proceeded  thus,  *^  Non  constat  that  this 
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captain  would  have  perfonned  this  voyage  without 
obtaining  such  a  license.  If  there  were  any  officer 
in  the  Azores  authorized  to  grant  it,  the  master 
might  obtain  it  there,  if  not  he  might  wait  till  such 
a  license  was  sent  to  him  from  England.*'  The 
Chief  Justice  was  of  opinion,  that  by  the  4gth  of 
the  King,  and  subsequent  to  that  act,  on  which  this 
arises,  it  was  in  the  power  of  the  King  to  license 
ships  to  trade  directly  contrary  to  the  Act  of  Navi- 
gation ;  and  he  says,  '*  it  was  not  necessary  to  obtam 
the  license  till  just  before  the  act  of  importation ; 
it  does  not  refer  to  the  act  of  sailing  over,  but  to 
the  bringing  in  the  goods :''  therefore  they  were  of 
opinion  that  the  rule  ought  to  be  discharged  ;  di- 
viding therefore  those  two  voyages,  non  ctmstat  that 
the  ship  would  have  come  home  without  a  license ;  the 
Chief  Justice  being  of  opinion  it  might  be  obtained. 
It  seems  to  me,  therefore,  that  regard  being  had  to 
the  points  before  the  Court  in  that  case,  that  deci- 
sion is  not  applicable,  in  point  of  determination,  to 
the  question  now  before  us. 


There  was  another  ground  taken  on  the  part 
of  the  Crown  for  the  forfeiture  of  this  ship,  and 
when  I  say  taken,  I  do  not  mean  that  it  was  strongly 
insisted  upon,  but  it  was  urged — that  this  ship  was 
not  properly  navigated ; — for,  suppbsing  she  could, 
under  the  description  of  a  ship  belonging  to  a  king- 
dom or  state  in  amity  with  his  Majesty,  be  entitled 
to  import,  still  she  must  be  navigated  by  foreigners. 
That  is  a  qualification  necessarily  imposed ;  and  diers 
was  a  little  confusion  created  by  some  attempt  upon 
the  entering  of  the  ship  here,  by  the  person,  who 

really 
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reilly  was  the  captain,  to  make  the  mate  appear  as  ;     ^^'7*    ^ 
if  he  was  the  captain  :  I  do  not  impute  that  to  the^  Attorney 
owners,  it  was  the  act  of  the  captain,  who  made  the    Generai. 
mate  report  himself  as  being  the  captain,  which  was     Wilsok. 
not  the  case ;  but,  independent  of  that,  there  was 
not  the  least  evidence  to  show  that  there  was  not 
a  sufficient  number  of  foreigners  on  board,  in  order 
to  make  out  the  requisite  of  her  being  navigated  by 
foreign  seamen ;  certainly,  one  English  sailor  on 
board  her  would  not  vitiate  the  voyage,  provided  the 
majority  were  foreigners,  as  the  statute  requires ; 
indeed,  in  candour,  I  think  the  Solicitor  General 
did  not  insist  on  that  objection,  but  wished  to  have 
the  opinion  of  the  Court  upon  the  dry  question, 
whether  this  ship,  allowing  her  to  be  well  navigated, 
was  entitled  to  protection  under  the  43d  Geo.  IIL 
Now,  upon  the  best  consideration  we  can  give  the 
statute,  we  think  it  is  a  question  certainly,  stricHs^ 
simi  juris,  and  therefore  we  think  that  she  does  not 
come  within  the  protection  of  the  statute,  as  belong- 
ing to  a  kingdom  or  state  in  amity  with  his  Majesty. 
At  the  same  time  I  feel,  and  I  may  state  it  to  be 
the  feeling  of  the  rest  of  the  Court,  that  it  is  a  case 
of  extreme  hardship  on  the  defendant ;  for  there  does 
not  appear  to  have  been  any  thing  dishonest  or 
fraudulent  in  the  transaction  on  his  part ;  and  it  is 
clear  that  he  might  legally  have  hired  any  other 
vessel  for  the  purpose  of  this  importation,  and  if  she 
had  been  manned  by  foreigners,  as  required,  she 
would  certainly  have  been  protected  from  forfeiture ; 
but  that,  however,  has  not  been  done.  ^ 

We  wish  the  case  had  not  proceeded  to  that  ex- 
yoL.  III.  H  H  tremity. 


454  ^^*M  ^  ''^^  UCHSQUIBf 

.  ^<^7'  .  tremity,  which  called  for  the  jndgnMnk  of  the 
Attornkt  Court  on  the  point ;  we  cannot  hdp  thiiddqg  ic 
G)£N£RAL  ^orth  the  atteatioti  of  the  Crown  officeife  on  this 
subject,  how  ftr  they  will  think  proper  to  pursue 
farther  the  consequences  of  that  judgments  which 
we  feel  it  our  duty  to  ^e^  for  the  forfeitidre  ^the 
ship,  imder  the  counts  on  wfaidi  this  T»dyiet  has 
beea  obbuned. 


16^  Jamunry, 


The  King  v.  BicftLST  and  others. 


tition  to  find  XHIS  wss  a  motion  to  set  aside  an  Extent,  as 
^^ext»^*  ^*  *^  certain  property  which  had  been  seized  under  it, 
is  not  wboUy  on  the  ground  that  the  Sheriff,  on  taking  the  Inqm- 
proceeding  $  sition  to  find  what  goods,  &c.  the  defendants  were 
^^'^^^'in  possessed  of  at  the  time  of  the  Extent,  had  in  ihe 
the  goodf  en-  schedule  thereto  returned  the  property  in  quesdcm 
merthisckdm  BS  of  the  goods  of  the  defendants ;  and  had  refused 
^riff^and  *^  receive,  on  the  occasion  of  that  enquiry,  certain 
put  material  evidence  offered,  to  show  that  they  were  not  their 
^^    ^"^icxa-  property  but  belonged  to  the  daimants  on  whose 


witnesses  ( 


S'thJSS  behalf  the  motion  was  m^de  j  and  that  he  had 


rc- 


the  iprosecu.  fused  to  put  to  the  de&udants,  on  their  examinatbn, 
ofcmsexanu^  Certain  questions  proposed  on  part  of  the  claimants 
S?w  Vat  the  ^*  *^^  same  view. 

goods  belong 

to  him.    And  if  the  Sfaeiiff  •fefoie  to  ^vmh  sualh  ifliqTiQgatwiw  «i»  fn  pv/^  libe 

Court  will  set  aside  the  extent  and  inqutsitios. 

i^jcircf  Whether  a  daimant  is  entitled  to  hriiig  forward  other  evidence  m  support 
ofhisdaijn. 

The 
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The  Extent  was  iisned  against  the  defenduits»      ^817. 
who  were  merchants  at  Bristol  at  the  instance   jh^  ^^^^ 
cf  Brawn  and  Co.,  bankers  at  Bath ;  and  by         «• 
the  Inquisition  taken  thereon,  the  jury  had  found   ^d^oO^IL 
that  the  defendants  were  possessed  of  226  hogs* 
heads  of  sugar*  which  wei^  then  seised  by  the 
i^riff.    On  that  Inquisition  the  chumants,  Maxe 
and  Co.,  merchants  at  Bristol,  attended  by  coun- 
sel, for  the  purpose  of  showing  that  the  sugars  were 
in  fact  their  j^perty,  setting  up  a  title  under  the 
bills  of  laduig,  which  were  endcursed  to  them,  against 
the  primd  Jade  right  of  the  defendants,  who  were 
(he  consignees.    But  the  Sheriff  refused  to  permit 
the  bills  of  lading  to  be  laid  before  the  jury,  or  any 
questions  to  be  put  to  the  defendants  as  to  the  pro* 
perty. 

Copley 9  Serjeant,  obtained  a  nde  last  term^ 
ealling  on  the  prosecutors  of  the  Extent,  and  the 
Sheriff  of  Bristol,  to  show  cause  why  the  writ  of 
Extent  and  Inquisition  should  not  be  set  aside  as  to 
the  seizure  of  the  sugar,  on  an  affidavit  made  by 
Maze,  which  stated,  that  considerably  before  the 
issuing  of  the  Extent,  the  defaidants  had  indorsed 
the  bills  of  lading  of  those  sugars  which  had  arrived 
in  the  port  o£  Bristol,  consigned  to  them  from 
Trinidad,  jointly  to  the  claimants,  for  a  valuable 
consideration;  and  that  the  sugars  had  been  ac- 
cordingly thereupon  discharged  from  the  vessd  into 
the  warehouse  of  a  cooper,  appointed  by  the  depo- 
nent and  his  partners  to  receive  the  same,  in  their 
names;  and  that  they  had  in  fact  never  been  in  the 
possession  of  the  defendants,  the  Bickleys,  and 
Wikox : — that  on  th^  taking  of  the  Inquisition, 

H  H  2  the 


BiCKLET 

and  others. 
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^8^7>  ^  the  prosecutors  of  the  Extent  attended  by  counsel. 
The  KiNa  ^^^  proYed,  generally,  by  the  evidence  of  the  de- 
fendant  Wilcox j  that  the  sugars  had  been  consigned 
to  them  the  defendants,  which  was  the  only  evidence 
producedof  any  interest  or  property  of  them  therein : 
— that  the  said  bills  of  lading,  so  indorsed  to  Maze 
and  Ricketts,  were  tendered  in  evidence  by  their 
counsel,  who,  at  the  same  time,  proposed  to  the 
defendant  Wilcox  the  following  question:  "  Were 
the  sugars,  specified  in  these  bills  of  lading,  ever  in 
the  possession  of  the  defendants,  and  are  they  the 
property  of  the  indorsees,  Henry  Ricketts  and  Co. 
and  Peter  Maze?**  but  that  the  Under-sheriff 
would  not  allow  the  said  question  to  be  put,  or  the 
said  bills  of  lading  to  be  given  in  evidence ; — and 
that  he  also  refused  to  hear  the  deponent's  counsel 
on  the  merits,  or  to  receive  any  evidence  in  support 
of  the  said  indorsee's  title  to  the  property  of  the 
said  sugars;  and  that  thereupon  the  said  Under- 
sheriff  directed  the  jury  to  find  a  verdict  for  the 
Crown  in  respect  of  the  same,  which  they  accord- 
ingly did. 


On  those  facts  it  was  contended  that  the  Inqui- 
sition was  irregulai,  and  they  cited  the  case  of  the 
King  y.BuUey  and  BlommartfaJ,  as  an  authority, 
showing  that  a  stranger  claimant,  had  a  right  to 
attend  on  such  occasions  to  assert  his  claim,  and 
support  it  by  evidence,  to  rescue  his  property  from 
seizure,  and  obviate  the  mischief  of  such  a  pro- 
ceeding, without  the  expense  and  delay  of  a  tra- 


verse. 


(a)  Bunb.  333. 


Datmcey^ 


and  othen, 
t9th  DtamUr, 
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Dauncej/t  and  Nolariy  now  showed  cause.     They    pp,^*^7' 
urged  that  an  Inquisition  was  altogether  an  ex  parte  ^^ 

proceeding,  as  appeared  from  the  constant  and  uni-  Bicklet 
form  practice  m  such  cases,  and  one  of  which  no 
notice  to  the  party  to  be  affected  by  it  was  necessary 
to  be  given,  ii%'5Pr.  Reg.  630: — that  the  claim- 
ant might  traverse  the  inquisition,  and  that  that 
was  the  proper  and  only  course  of  proceeding  in 
such  a  case;  or  he  might  try  his  right  by  bringing 
an  action  against  the  Sheriff  for  wrongfully  seizing 
the  goods.  On  the  other  hand,  they  submitted, 
that  if  the  evidence  which  had  been  proposed  was 
to  be  received  by  the  Sheriff  on  such  occasions,  and 
the  jury  should  find  against  the  Crown,  the  latter 
had  no  remedy,  since  no  other  writ  could  issue. 

That  the  practice  had  always  been,  to  con^der 
the  proceeding  by  inquisition  as  an  d.r  parte  pro- 
ceedhig  entirely,  and  therefore  such  counter  evi- 
dence had  always  been  excluded,  a  practice  now  too 
long  established  to  be  overthrown  by  a  single  case 
of  doubtful  authority  to  the  contrary,  ^jR^j?  v.  BuUejf 
and  BlonmartiJ  some  of  the  principal  grounds  of 
which  decision  no  longer  existed  now,  for  it  Was  no 
longer  required  that  security  should  be  given  before 
plea:  nor  was  it  true,  that  the  party  has  no  remedy 
if  aggrieved  by  the  return.  And  they  observedi 
that  the  minute  book  had  been  searched,  and 
though  the  order  for  quashing  the  inquisition  was 
found,  yet  that  the  ground  upon  which  it  pro- 
ceeded did  not  appear. 

Copley,  Serjeant,  and  Giffbrd,  in  support  of  the 
H  H  3  rule. 


458  CASES  IN  THE  EXCHEQUER, 

1817.  rule,  contended, — that  from  the  terms  of  the  man- 
^  '  datorjr  part  of  the  writ, — from  the  tenor  of  the  lan- 
o.  guage  of  all  the  various  statutes  by  which  inquisitions 
BicuBT  are  directed  to  be  publicly  taken,  in  all  of  which  the 
and  echen.  gg^gj.j£pjg  directed  to  hear  witnesses; — and  firom  the 
very  olgect  and  manner  of  taking  it,  the  inquisition 
dearly  could  not  be  considered  an  es  parte  proceed- 
ing. They  adverted  to  the  words  of  the  writ,  and 
to  the  statutes,  particularly  the  1  H.  VIII.  cap.  8, 
which,  by  section  3,  enacts,  '*  that  very  escheator 
or  commissioner  shall  sit  in  open  or  convenient 
j^aces,  according  to  the  statutes  heretofore  made ; 
and  the  said  escheaton;  and  commissioners  shall  fi^ffer 
eoery  person  to  giye  evidence  openly  in  their  pre- 
sence :"  and  submitted,  that  all  tended  to  show  that 
it  was  the  duty  of  the  Sheriff  so  to  proceed  in  en- 
quiry* as  should  conduce  to  the  developement  of  the 
truth  of  the  matters  to  be  enquired  of,  without  re- 
gard to  the  single  inconclusive  object  of  fixing  a 
primd  facie  title  in  the  debtor,  merely  to  be  further 
agitated  by  ulteriw  proceedii^ ;  and  if  an  effectual 
investigation  may  be  had  ia  the  first  instance^  it  would 
be  hard  to  {Nreelude  a  party  interested  from  the  ad- 
vantages of  it.  Nor  could  the  Crown  be  damnified, 
fox  a  re-investigation  might  at  any  time  be  set  oa 
foot  by  the  writ  oi  fneiius  mfuirendo*,  in.  ca^ 
the  jury  should  have  come  to  a  wrong  condnsioob 
(citing  Et  parte  DupkssU)  (bj^  In  the  case  af 
Doe  V,  Setffim  (eX  the  witnesses  for  th^  Crown 

♦  Fitz.  Nat  Brev.  %&$•  (p  57^) 
CbJ  2  Vez.  538— 54«^  (cj  is  East,  96. 

WCTe 
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were  crosspexamined,  and  other  witnesses  adduced^       1^%^^ 
by  the  party  who  was  to  be  affiscted  by  the  inqui*  *^       - 
dtion.  The  Kim 

BiCKLST 

As  to  the  argument  drawn  from  the  practice^  andoAcrs. 
they  contended  that  that  proved  nothing,  since 
though  it  might  not  have  been  usual  to  offer  such 
evidence,  yet  no  case  could  be  produced  in  which 
such  evidence  had  been  offered  and  rejected,  and 
such  rejection  approved  by  the  Court.  But  the 
case  ofBulley  v.  Bhmmart  (they  insisted)  was  de« 
ciave  on  the  point,  and  there  was  nothing  in  the 
books  to  impeach  that  case,  which  appeared  to  have 
been  much  considered,  and  is  reported  with  unusual 
minuteness  and  circumstance,  (and  it  was  confirmed 
(they  observed)  by  a  book  of  MS.  notes*,  on  the 
sulgect  of  Extents,  which  was  tendered  by  them  to 
the  consideration  of  th^  Court,)  and  there  the  rig^t 
of  a  claimant  to  examine  witnesses  was  cle«rly  esta- 
blished by  the  authority  of  the  opinion  of  the 
Court,  and  that  notwithstanding  former  practice. 

Ji  it  were  not  permitted  to  a  party  who  claimed 
property  seized  under  an  Extent,  to  produce  wit- 
nesses to  prove  his  property  in  them,  it  would  he 
unjust  and  hard  in  the  extreme.  Suppose  the  de- 
fendant to  be  in  possession  of  lands,  as  tenant  at 
win,  or  from  year  to  year,  and  the  prosecutor  of  the 
Extent,  to  prove  that  he  was  in  possession  of  these 
lands,  which  would  be  primd  facie  evidence  of  seisin 
in  £ee,  could  it  be  contended  that  it  would  not  be 

*  Hie  Book)  laSd  to  bate  bMtt  coaameoAed  by  ^>Caa% 
H  H  4  competent 
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,    ^^^7'    ,  competent  to  the  landlord  to  prove  that  the  defen^ 
The  King    ^^^^  ^^^^  the  lands  merely  as  his  tenant?     The 
V*  question  is  in  fact,  not  whether  a  claimant  may  pro- 

andcMihen.  ^^^^  witnesses  of  his  own  to  the  Sheriff* to  be  ex- 
amined on  his  behalf,  but,  whether  a  witness  already 
under  examination  may  not  be  cross-examined ; — 
whether  such  a  witness  must  tell  all  he  knows,  as  if 
a  book,  or  other  documentary  evidence  were  pro- 
duced, and  the  Sheriff  should  admit  a  part  of  it  and 
refuse  to  receive  the  rest. 

Dauncey^  in  reply,  distinguished  the  case  of  the 
King  V.  Bulley  from  the  present,  by  the  circum- 
stance in  proof,  and  much  relied  on  there,  of  the 
Sheriff  having  been  guilty  of  shuffling  and  evasion, 
and  other  gross  misconduct  and  wilful  partiality,  in 
procuring  the  inquisition  to  betaken  clandestinely; 
whereas  no  such  thing  had  been  suggested  in  tins 
case,  where  the  Sheriff's  conduct  was  not  in 
other  respects  complained  of.  He  admitted  that  a 
claimant  had  a  right  to  be  present  at  the  holding 
of  such  an  inquisition,  and  that  it  ought  to  be  open, 
but  contended  that  he  had  no  right  to  interfere, 
either  by  examining  witnesses  himself,  or  cross-ex- 
amining those  produced  by  the  prosecutor,  which 
would  necessarily  be  productive  of  the  utmost  con- 
fusion; as,  if  any  one  should  be  entitled  to  do  so, 
'  there  could  be  no  limit  to  the  discussions  which 
might  be  set  on  foot  by  any  number  of  claimants, 
perfiaps  to  the  total  hinderance  of  the  taking  the 
inquisition,  and  that  was  the  reason  why  such  apiY)- 
ceeding  was  altogether  ex  parte.  And  he  ultimately 
iDlmutted,  that  if  it  had  been  permitted,  as  stateil 

in 


J 
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in  the  case  in  Bunbury,  the  subsequent  constant  ^     ^^^7* 

uniform  usage  showed  that  that  practice  had  been    xhe  King 

since  altered.  _   ^* 

_         ,        -  B1CKX.EY 

Cur.  adv.  Vult.         and  others. 

Thompson,  Chief  Baron,  now  delivered  judg- 
ment. 

(Having  stated  the  case,  his  Lordship  pro- 
ceeded.)— The  inquisition  has  returned  certain 
sugars  to  be  the  property  of  the  person  against  whom 
the  extent  in  aid  was  sued  out.  The  application 
made  is  to  set  aside  this  inquisition,  upon  the  ground 
of  the  Sheriff  having  misconducted  himself,  in  re- 
fusing to  receive  the  evidence  to  show  that  these 
sugars  were  the  property  of  a  person  of  the  name  of 
Maze,  who  attended  upon  the  execution  of  this  in- 
quisition. The  affidavit  states,  that  the  sugars  were 
imported  by  a  ship  called  the  Suffolk,  from  the  island 
of  Trinidad*,  and  that  a  considerable  time  before 
theissuingof  the  Extent,  the  defendants  had  endorsed 
the  bills  of  lading  to  the  deponent  (that  is.  Maze) 
and  his  partners,  Messrs.  Ricketts,  jointly  and  seve- 
raUy,  for  a  valuable  consideration;  and  that  the 
last-mentioned  sugars  were  accordingly  thereupon 
discharged  from  the  vessel  into  the  warehouse  of 
the  cooper,  appointed  by  the  deponent  and  Messrs. 
Ricketts  and  Company  to  receive  the  same  in  the 
names  of  the  indorsers,  and  have  in  fact  never  been 
in  the  possession  of  the  defendants.  And  he  further 
states,  that  by  virtue  of  this  Extent,  an  inquisi^on 
was  taken  on  the  26th  of  October,  before  the  Under- 
sheriff,  at  which  the  deponent,  on  behalf  of  himself 

and 
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.  ^^^y-  ,  and  his  partners,  Messrs.  lUcketts  and  Ca.  attended 
The  King  by  himself  and  his  counsd ;  and  Messrs.  Brofwu 
^  '  and  Co.  also  attended  in  like  manner }  and  that  it 
and^othera.  was  proved  by  the  evidence  of  the  defendant  Michael 
WiUcoXj  that  the  said  sugars  were  consigned  to  them 
the  defendants,  which  was  the  only  evidence  pro- 
duced of  any  property  of  the  defendants  in  ths 
sugars,  it  not  appearing  for  whose  interest,  but 
merely  that  they  were  consigned  to  them.  And  the 
deponent  also  states,  that  the  bills  of  lading,  so  in- 
dorsed to  him  and  the  said  Messrs.  Rkketts  and 
Co.,  were  tendered  in  evidence  by  their  comisel,  who 
at  the  same  time  proposed  (and  this  was  tendering 
evidence)  on  the  cross-examination  of  the  witness 
produced  on  the  other  »de,  to  the  defendant 
WiUcox  Ae  following  question,  vpon  the  inspec* 
tion  of  tiiese  bills  of  lading,  in  the  nature  of  cross- 
examination, — "  Were  the  sugars,  specified  in  these 
IhIIs  of  lading,  ever  in  the  possession  of  the  defen- 
dants, and  are  they  the  property  of  the  iad<Nrsers, 
Hemy  Rkketts  and  Co.,  and  Peter  Maze?''  It 
certainly  seemed  a  very  material  question  for  the 
vritness  to  have  answered,  but  the  affidavit  states 
that  the  Under-sheriff  would  not  allow  the  queitio* 
to  be  put,  or  the  bills  rflading  to  be  given  in  evi- 
dence in  any  way. 

Hie  question  here  is  really  npon  this  pomt,  and 
k  may  be  decided  upcndns  point  sunply:  that  here 
tlie  evidence  of  the  cross-examination  of  a  witness  on 
theotlier  side  was  refused,  upon  a  questiM  in  what 
light  the  goods  were  consigned,  and  whether  the 
oonsienees  ^rm  bad  possession  of  them?  The 
^  «  bills 
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bMls  of  lading  wars  prodnced  to  show  that  theio       ^8^7- 

were  the  same  sugare,  but  the  question  was, "  Were  ji^g  ^^^ 
they  ever  in  the  possession  of  the  defendants?"  and         f. 

the  Sheriff  would  not  aUow  that  to  be  put.  ^d^thSL 

It  is  not,  I  believei  vef  y  usual,  in  point  of  practice^ 
te  have  these  inquisitions^  which  are  stated  to  be 
ex  parte  proceedings,  much  attended  to ;  but  there 
is  no  reaeon  why  the  parties  may  not  attend  them» 
and  why  they  ought  not  to  be  allowed  to  propound 
all  such  questions  to  the  witnesses  as  may  be  deemed 
necessary  to  pf  ore  the  property  in  others  than  the 
defendant.  And  the  case  of  the  Kir^  v.  BuBey 
and  Bhmtart^  which  was  much  relied  on,  is  of  great 
woigkt:  indeed  it  is  directly  in  point;  but  it  is  one 
which  I  never  heard  of  (so  little  has  it  ever  been 
acted  upon,)  till  it  was  cited  upon  this  occasion* 
There,  the  Court  held,  that  a  witness  should  be  ex- 
amined to  prove  the  property;  it  does  not  i^qpear 
there  that  there  was  any  refusal  to  ^oss«examine  the 
witnesses ;  but  here,  there  is  the  additional  circum- 
stance, that  the  cross-examination  wns  refused.  It 
was  laid  down  that  the  writ  of  Extent  was  a  right 
in  the  King,  not  at  common  law,  but  given  by  the 
statute  of  Henry  VIII. ;  and  the  learned  person 
who  stated  that,  said,  that  he  himself  had  attended 
inquisitions  on  elegits  and  outlawries.  Undoubt- 
edly, this  is  a  very  strong  authority,  and  it  seems  to 
have  with  it  all  the  reason  of  the  thing;  for,  as  it 
was  stated  in  the  argument,  had  this  case  been  then 
entered  into,  the  expense  and  trouble  of  traversing 
the  inquisition  would  have  been  avoided.  And  it 
seems  to  be  no  answer  that  you  may  plead  the 

claim; 
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^817.       claim;  for  meanwhile,  irreparable  injury  may  be 

The  Kino    ^^^^*  when,  if  the  evidence  had  been  suffered  to 

V.         proceed,    and   had  the  questions    proposed  been 

^i^^ifl    allowed  to  be  received,  it  would  have  shown  the 
and  otnerg.  ,      -  ,  t  1        /.         , 

truth  of  the  matter.     It  seems  to  us,  therefore,  that 

this  is  an  irregular  proceeding,  and  the  inquisition 
must,  for  that  reason,  be  quashed.  It  will  not,  how- 
ever, I  take  it,  preclude  the  taking  another  inqui- 
sition on  a  new  writ  of  Extent  of  the  teste  of  the 
one  now  quashed. 

Graham,  Baron* — I  agree  with  the  Lord  Chief 
BaroTij  that  the  Sheriff  did  wrong  in  not  either 
propounding  the  question,  or  suffering  it  to  be  put; 
but  I  do  not  adopt  the  case  in  Bunburyy  however 
high  the  authority  may  be,  as  deciding  the  other 
point. 

Thompsok,  Chief  Baron. — There  isquite  enough 
here  without  that. 

Per  Curiam. 

Rule  absolute. 
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KiNGSMILL  V.  BiLLINGSLET  and  OtherS.  Thunday, 

16t&  Januaru. 

' . i' 

This  was  a  suit  instituted  in  this  Court  by  the  [Of lands  cx- 
laintifF,  (who,  by  his  bill,  stated  himself  to  be  seised  tithes  ^er 
of  the  impropriate  rectory  of  the  parish  of  Chewton  £^,^v1n  ^^ 
in  the  county  oi  Somerset j  and  entitled  to  all  the.    where  the 
tithes  of  com,  grain  and  hay,  and  all  other  proedial  <^«*en<iant» 
tithes,)  against  the  defendants,  landholders  and  oc-  biu  for  tithes, 
cupiers,  for  the  tithe  of  com  and  other  grain,  and  c,^ption^^  **' 
hay,  produced  on  certain  newly  enclosed  land,  being  ^^^^^  the  sd 
part  of  lands  called  Chewton  Mendip.  cap.  13,  and 

produced 
__       _   ^  _       -  -         ,      much  cvi- 

The  defence  set  up  by  the  answer  was,  that  the  dence  of  the 
said  lands  were  exempt  from  tithes  under  the  2d  tion rwi2^*" 
and  3d  Edward  YI,  cap.  13,  sections  5  and  6*,  as  ™gj^  *^, 

levelled,  and 
that  it  gave  more  than  usual  trouble  in  plougliing,  and  cost  more  than  the  cus- 
tomary expense  in  manuring  it  with  lime ;  the  Court  ordered  an  issue,  to  tiy 
whether  the  lands,  of  which  the  tithes  were  demanded,  **  were  of  such  a  nature 
<*  as  (exclusive  of  the  labour  and  expense  of  clearing  the  same  from  furze  or  whins, 
<<  and  preparing  the  same  for  ploughing)  necessarily  required  extraordinary  ex- 
**  pense  of  liming  and  manuring,  or  labour,  to  bring  them  into  a  proper  state  of 
«  cultivation.** 

*  "  Provided  always,  and  be  it  enacted  by  the  authority  afore- 
said, That  all  such  barren  heath  or  waste  ground,  other  thah 
such  as  be  discharged  for  the  payment  of  tithes  by  act  of  par« 
liament,  which  before  this  time  have  lain  bigrren  and  paid  no 
tithes  by  reason  of  the  same  barrenness,  and  now  be  or  here* 
after  shall  be  improved  and  converted  into  arable  ground  or 
meadow,  shall  from  henceforth,  after  the  end  and  term  of  seven 
years  next  after  such  improvement  fully  ended  and  deter- 
mined, pay  tithe  for  the  com  and  hay  growing  upon  the 
same;  any  thing  in  this  Act  to  the  contrary  in  any  wise  not- 
withstanding," 

"  Provided 
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^8t7*       being  barren  and  waste  grounds.  And  the  defendants 

KiNosMiLL  respectively  stated, — ^that  the  several  closes,  from 
V-  which  the  tithe  was  claimed  by  the  bill,  were  part  of 

^£y        the  forest  of  Mendipj  and  which  had  been  sold  to  the 

and  otlien.  Earl  of  TValdegfa'oe,  by  the  commissioners  under  an 
Act,  passedin  the  37th  (rf'the  King,  *^Forinclosingth# 
open  commons  and  waste  lands  within  and  adjoming 
the  township  of  Chewton  Mendipi'* — and  that  the 
defendants,  who  occupied  the  said  lands,  had  cleared 
and  lerelled  the  same,  and  ploughed  and  manured 
them  with  a  large  quantity  of  lime  at  a  considerable 
expense,  and  sowed  and  reaped,  cut  and  carried 
away,  wheat  and  oats,  and  grass  seed,  during  the 
time  for  which  the  tkhes  were  sought  by  the  plain- 
tiff;— that  some  parts  of  the  said  lands  had  not  been 
limed,  but  had  been  merely  dunged  and  sowed  with 
oats,  and  that  they  produced  invariably  a  poor  crop; 
whereas  the  parts  which  had  been  limed  produced  a 
good  fair  crop.  And  all  the  defendants  said,  that 
the  manner  in  which  they  b^an  to  cultivate  the 
said  lands,  so  newly  inclosed  and  occupied  by  them, 
was,  by  inclosing  and  clearing  the  same  from  sfcmes, 
jglling  up  the  pits  therein,  and  levelling  die  saaie 
by  ploughing  it  twice ;  letting  it  remain  in  fallow  for 
many  months,  and  manuring  with  lime ;  laying  a 

**  Provided  alwaysy  and  be  it  enacted  by  the  authority 
aforesaid,  Tliat  if  any  such  barren^  waste  or  heath  ground, 
hath  before  this  time  been  charged  with  the  payment  of  any 
^thes,  and  that  the  same  be  hereafter  improved  or  converted 
Into  arable  ground  or  meadow ;  Aat  then  the  owner  or  ownen 
thereof  shdl,  during  seven  years  next  following  from  and 
after  the  same  improvement,  pay  such  kind  of  tithe  as  was 
paid  for  the  same  before  the  said  Improvement;  any  thing  in 
this  Act  to  the  contrtty  in  any  wise  nofwttlistandiBg.'* 

greater 
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gteabO"  quBntiity  of  msniire,  and  at  •  much  greater 

eKpenae,  fbr  the  purpoee  of  bringing  the  lands  into 

a  aitaation  to  produce  eom»  than  would  hare  been 

Moessarjr  to  be  laid  and  incurred  on  the  old  incloied 

lends  in  the  pari^  in  the  usual  cottiae  of  husbandry;   und"^^. 

~«nd  that  some  of  the  crops  of  oats  and  grass  on 

the  nevdy  inclosed  lands  had^  since  such  cultivation, 

been  nearly  as  good  as  on  die  old  inclosed  lands; 

btttthat  tbecrops  of  wheat  had  not  in  general  been 

so  good;— that,  previous  to  the  inclosure,  the  said 

lands  had  been  open  commMaUe  lands,  led  with 

sheep,  mules  and  other  poor  stock;  and  that  same 

parts  of  the  said  newly  inclosi^d  lands,  which  had 

not  been  so  deared*  levelled^  &:c.  had  been  let  for 

5X.  an  acre. 

They  furthtf  slated««~tbat  before  the  indosnr^ 
the  said  lands  had  been  sul^ect  only  to  the  payment 
nf  small  or  vicarial  tidies; — ^that  die  plaintiff  ms 
seised  of  the  advowson,  and  had  presented  the  then 
iaeumbent»  to  who^n  (by  virtue  of  a  clm»  in  At 
said  act,  introduced  at  the  re^piest  of  the  ^ainliff) 
•  CQUiposition,  in  consideration  of  the  necessary  d^ 
crease  in  the  vnlue  of  the  agiaianent  tithe,  and  tithe 
of  HDsi  and  lamU  which  wouU  be  the  oonsequmee 
of  the  indosure,  was  awmrded  by  the  comnuBsimiei% 
of  an  y^y  sum  of  money*  to  be  paid  to  him  for 
the  term  of  ten  years,  to  be  paid  and  contributed 
by  the  owners  of  the  said  newly  indosed  lands,  in 
dittdwcge  of  and  as  •  Adl  oenpenaatian  for  bU  such 
tithes  a»d  diey  sufansitted,  that  if  die  tidie  now 
sought  w«re  pajnhle  by  tben,  tke  same  hnds  would 
he  chaijipd  with  grant  wad  SBoaU  tithe  at  the  same 

time. 
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1^17*      time.    And  the  answer  also  statedy-^that  although 
KiNGSMiLi.  the  lands  had  produced  grass  before  the  inclosure, 
V*         it  was  not  in  great  abundance,  for  that  it  was  over- 
i,£Y    '  run  with  fern  and  furze,  and  could  not  agist  and 
and  others,  depasture  a  great  number  of  sheep  and  other  cattle  ^ 
and  that  the  tithe  formerly  yielded  to  the  vicar  was 
inconsiderable; — ^and  that   the  lands  so  inclosed 
would  not  produce  com  without  extraordinary  ex- 
pense and  labour  in  tilling  and  manuring,  and  were 
then  worth  about  15s.  or  20^.  an  acre;  whereas, 
otherwise,  they  would  not  have  been  worth  more 
than  7^.  or  8^. 

A  great  number  of  witnesses  were  examined  on  the 
part  of  the  defendant,  who  spoke  as  to  the  great  ex- 
pense attending  thepreparation  for  tillage  of  diffisrent 
parts  of  the  land,  by  levelling,  clearing  from  rock  and 
stones  for  ploughing,  harrowing,  cross-ploughing  and 
manuring  it  with  lime,  (which  was  expensive  in  that 
part  of  the  countty,  from  the  high  price  of  coals,) 
whilst  other  lands  in  the  neighbourhood,  for  some 
distance,  would  produce  two  or  three  crops  of  oats 
without  limeormanure,  whenconvertedfrom  meadow 
into  arable;  and  their  evidence  in  general  went  to 
support  the  allegations  of  the  bill.  Some  of  them 
stated  that  the  expense  of  preparing  tike  old  inclosed 
lands  for  com  was  about  13^.  an  acrCj  and  that  of 
the  new  62.  or  7/. 
1814.  ' 


Thunday,        Fonblonque^  and  Winthrop^  for  the  plaintiffi, 

mkjanwry,  contcndcd,  that  the  lands  were  not  barren  within 

uik  A^    the  protection  of  the  statute.    All  that  was  put  in 

^Urtr^'     issue  was,  not  whether  the  lands  were  capable  of 

produmg 


KiNOSMILL 
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producing  a  crop,  but  a  good  crop;  and,  no  doubt,        1817. 
land  which  was  manured,  and  more  liberally  culti- 
vated, would  produce  a  better  crop  than  that  which  ^'""^^ 
was  not  80  well  tilled  and  managed.     The  term    Billings- 
banen,  in  the  statute,  relates  to  the  soil  itself,  and   ^^  others, 
not  to  the  culture  or  neglect  of  it;  and  never  was 
intended  to  be  extended  to  lands  which  required  to 
have  cost  and  pains  bestowed  on  them,  on  account 
of  an  irr^ular  and  uneven  surface.    And  they  cited 
BulLN.P.  igii— Witt  y.BuckfaJ ;— 2  Inst.  656; 
— Doyley  y.  Hornby  (b)^  and  the  then  recently  de- 
cided case  of  Warwick  v.  Collins  (cjj  wherein  the 
question  of  barrenness  underwent  much  discussion 
in  the  Court  of  King's  Bench,  and  Lord  Ellen- 
borough  gave  it  as  the  opinion  of  the  Court,  that 
the  criterion  of— whether  such  land,  after  mere 
ploughing  and  sowing,  would  of  itself  produce  a 
crop  worth  more  than  the  expense  of  ploughing, 
sowing  and  reaping,  without  liming,  manuring  or 
tillage, — was  not  the  true  test  of  exemption  under 
the  statute,  nor  the  rule  of  law  in  such  cases,  by 
which  that  defence  was  to  be  judged :  in  the  course 
of  which  judgment,  much  of  what  had  appeared  in 
Stockwellv.  Terry  to  favour  this  defence,  had  been 
obviated  by  the  observations  of  the  Court  on  the 
decision  of  Lord  Hardwicke.  And  they  submitted, 
that  in  the  present  case,  the  Court  ought  at  least  to 
grant  an  issue,  to  try  the  question  of  fact  of — 
whether  these  lands  were  of  such  a  nature  as  to 
require  extraordinary  expense  or  labour  to  bring 
them  into  tillage. 

(aj  3  Bulstr.  166.  &  4  Gw.  1574. 

(bj  3  Gw.  714.  (cj  M.  &  S.  3A9. 

vot.  Ill*  I  i  Dauncey, 


0. 

BlLLfNGS- 
LEY 

and  others. 


470  .    .  CAS£S  IN  THE  EXCHEQUER* 

^^^7-  ^  Dauncey^uxidHallt for  the  defendwita,  tulmutte^ 
K1NO8MILL  that  the  evidence  havii^  borne  out  the  defence,  that 
these  newly  inclosed  lands  required  extraordinary 
labour,  manuring,  and  exp$i|se,  tormder  them  fit 
for  tillage,  they  were  at  once  brought  within  the 
protection  of  this  beneficial  statute  of  Edto.  VL ; 
which,  in  consideration  of  its  object,  ought  to  have 
a  large  and  liberal  construction.  The  expense  and 
labour  which  had  attended  the  improifement  of 
these  lands,  they  insisted,  amounted  to  as  much 
as  had  ever  been  considered  to  give  the  owner  a  title 
to  the  benefit  of  the  statute.  In  all  the  decided 
cases,  the  Court  had  decreed  without  an  issuer  and» 
in  the  present  instance,  the  evidence  was  sufficient 
to  enable  the  Court  to  do  so  in  favour  of  these  de- 
fendants, there  being  nothing  offered  to  contradict 
it  on  the  part  of  the  plaintiff. 

In  support  of  these  arguments,  on  the  defendants 
behalf,  they  cited  Stockxvell  v.  Terry  (d),  Hutch^ 
ins  v.  Maughan  (ej^  Bynm  v.  Lamb  (J)^  and 
Jones  V.  he  David  (gj. 

With  respect  to  the  case  of  WarwicJc  v.  CoISm, 
they  submitted,  that  that  decision  did  not  ob  tke 
whole  militate  against  the  present  defence;  and  that 
there  was  nothing  there  which  could  be  construed 
to  the  disadvantage  of  those  who  now  claimed  the 
exemption.  The  result  of  that  case  i^  that  ^xtr^ 
ordinary  expense^  either  in  manure  or  labour,  Wijit 
have  been  incurred  in  the  cultivation!.  But  they 
observed,  that  as  far  as  the  judgment  given  in  that 

fd)  1  Vez.  1 1 7.  (e)  3  Gw.  1 197. 

Cf)  3  Gw.  1594-  (g)  lb.  1336. 

report 
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report  detracts  from  the  authority  of  Lord  Hard-  .     ^*^1r   , 
mcke\  decision  in  Stocktvell  ▼.  Terry,  there  were  KutoBhmt 
no  w(Mpds  in  the  report  in  Vezey  to  warrant  the  con-         *'• 
struction  put  on  his  Lordship's  opinion ;  and  the        xty 
Court  of  King's  Bench,  in  pronouncing  judgment,  ^^  othtw. 
never  once  adverted  to  the  case  of  Jones  v.  Le 
David,  wherein  Eyre,  Chief  Baron,  much  con- 
sidered the  decision  of  Lord  Hardwicke  in  Stock'^ 
well  y.  Terry,  and  recognized  the  criterion  adopted 
by  his  Lordship.     And  they  submitted,  that  it  was 
clear,  both  from  the  words  of  the  statute  imd  the 
language  of  the  cases,  that  it  had  never  been  con- 
sidered necessary  for  persons  claiming  the  exemp- 
tion, to  show  that  the  lands  were  naturaUy  totally 
unproductive  or  barren,  in  the  common  sense  of 
that  term. 

Fonblanque,  in  ret^y,  coiitended,*---that  enough 
appeared  even  from  the  answer  d  the  defendants  to 
render  evidence  unnecessary  on  the  part  of  the 
plaintiff:  for  from  passi^e^  read  by  the  plaintiff,  it 
appeared  that  the  occui^ers  had  had  crops  from  parts 
of  the  newly  inclosed  lands,  without  going  to  any 
additional  expense,  either  in  employing  manure  or 
using  extraordinary  labour;  and  that  alone  would 
be  sufficient,  aeoording  to  the  doctrine  of  the  Court 
of  King's  Bench  in  Jf^arwickr.  Collins,  which  had 
removed  the  pressure  of  the  case  of  Stockwell  v. 
Terry ; — that  the  term  barren,  in  the  statute,  was 
not  applicable  to  land  merely  poor,  and  reqwring 
manure ;  nor  would  the  local  chrcunlltance  of  a  parti- 
cular species  of  manure  being  expensive  in  the  neigh- 
bourhood of  the  lands  claiming  the  exemption,  supply 
the  inference  deducible  in  many  other  cases  from 

evidence 
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^8i7'   ^  evidence  of  such  land's  requiring  extraordinary  ex- 
KiNosMiLL  pense  to  subdue  it  to  the  purposes  of  tillage.     And 
V-          they  submitted)  that  the  land  must  be  shown  to  be 
i^sY       of  such  a  nature  as  to  resist  all  ordinary  means  of 
and  others*   cultivation,  and  to  be  neither  capable  of  receiving  or 
yielding  benefit  without  resorting  to  unusual  modes 
of  agriculture,^  and  such  as  would  be  necessary  to 
give  it  a  fertility  which  it  does  not  naturally  possess ; 
and  not  merely  such  treatment,  however  expensive 
and  laborious  it  might  be,  as  would  increase  its  pro- 
ductiveness. 

Cur.  adv.  vuU. 

The  Court,  after  taking  time  to  consider  their 
judgment,  now  shortly  delivered  their  opinion 
through  the  Lord  Chief  Baron* y  and  the  result 
was,  that  an  issue  was  ordered,  to  try  whether  the 
lands  of  which  the  tithes  were  demanded,  "  were 
**  of  such  a  nature  as  (exclusive  of  the  labour  and 
*<  expense  of  clearing  the  same  from  furze  or  whins, 
<<  and  preparing  the  same  for  ploughing)  necessarily 
*^  required  extraordinary  expense  of  liming  and 
**  manuring,  or  labour,  to  bring  them  into  a  proper 
"  state  of  cultivation/' 


*  The  Reporter  was  not  present  when  the  judgment  wa» 
delivered,  but  he  is  informed  that  the  Court  did  not  give  the 
reasons  on  which  it  proceeded  at  any  length. 
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MEMORANDA: 

The  Lord  Chief  Baron  was  unable,  from  ill 
health,  to  attend  the  Court  daring  the  whole  of 
this  Term. 

WilUam  Firth,  of  Lincoln's  Inn,  Esq.  was 
called  to  the  degree  of  Seijeant  at  Law.  Motto-^ 
Ung  Roy,  wag  Loy,  mg  Foy. 
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Frviay, 
34tA  January, 


Pedley  V,  Frampton^ 


ifinanaction  MeREWEATHER  huA  bbtiuiied  a  mie  lasft 
lu^vf  ^"^  Term,  calling  on  the  plaintiflF  to  show  cause  why 
where  the  first  the  parted  should  Hot  be  amended  agreeably  to  the 
treble  vli w  note  of  the  associate  endorsed  thereon,  and  why  the 
of  the  tithes,    Master  should  not,  after  such  amendment,  review 

and  the  rest  .  /i    1         1  .     ./»• 

for  the  single  his  taxation  of  the  ptamtifr  s  costs,  the  defendant 
d?ct  Ven^^'   ii|ulertakhig  t9  bring  the  amount  of  the  costs  aUowefl 

teredforthc     into  Court. 
plaintiff  on 
the  whole  de- 

«n^'ir"'.S-  Tlie  rule  was  obtained  on  an  afl&cbmt  stating 
ject  to  the      tbat  the  declaration  contained  a  count  iv  the  tmiite 

award  of  aA 

arbitrator,  value  of  tithes  Under  the  statute,  and  several  counts 
S^pSo  for  the  single  value;  that  when  the  caiw  eaine 
be  endorsed,  qh  for  trial,  all  matters  in  difierence  were  referred <t6 
'<  va(ue  of  the  the  aribitratioB  of  aharristei^,  who»  to  saw  the  expoise 
«  m^w'i/*^  ^^  ^  award,  with  the  consent  of  the  parties,  handed 
J*  costs  4of.;"  over  his  decision  to  the  associate  to  be  endorsed  on 
within  the  8th  the  posteo^  which  was  done  in  the  following  terms; 
tn^JS'ihe*'  ''  *^^y  shfllings  treble  value  of  the  tithes, tftkj^n 
p>»j|»tifris en-  «  away  by  the  defendant;  damages- i<ju$^  costs 
costs  of  $u7t.  **  40&  i*^ — that  the postea  itself  contained  a^geflfctrai 
A  rule  ob-  verdict  for  thjB  the  plaiutiff  on  all  the  coiflits,---$3tift 
Son?***  •  ^^^^  ^^  *^^  taxation  of  costs,  the  Master^. ^ona- 
founded  on     dering  himself  bound  by  the  wording  of  the  pqstf^ 

an  opinion  n         j    1  ,  .      »  4^  -r       r 

that  apiaintiflt  aUowed  the  general  costs  u)  the  caittte^  >^i  n 

was  not  so  ,,,«;!  ib 

entitled  under    '  r-. 

such  circum-       It  was  Submitted  that  the  plaintiff  was  "not  'ctaHTOcl 

stanees,  dis-  -  ,  /.      .  ^        1  /•  ^v 

charged  njoitb  to  recover  ms  costs  of  suit  under  the  statute  of  the 

'''^''  8th 
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8lh«iid  gth  o(Wm.  III.  <A*  ii.  s.  3.*  inastiracli  as       ^^^7- 
the  value  of  die  tithes  foand  by  the  arbitrator  was     p^pLBy 
the  trdble  vahie^  aiid  the  damage  awarded  had  not         o. 
been  Jbund  bf  ajmy:  and  be  cited  the  case  of  F*amptox, 
Barnard  v.  Moss  (ajf  where  it  was  decided  that 
the  statute  was  confined  to  the  case  of  the  single 
vahie  bamg  resavered^  or  the  dsonages  being  found 

Carberd  now  showed  cause  att  aif  affida^  sM^ 
n^  thaC  the  jury,  having  been  S|tram  in  the'eanstt^ 
had  Ainnda  genemi  yertict  for  the  phnntiff,  damfe^ 
£.  200,  debt  £•  700,  subject  to  the  award :-  it  theil 
stated  the  reference  and  arbitration,  and  that  there 
IVM)  besides,  a  speeial  agreement  to  abide  by  the 
iMuil,  without  taking  adtnintage  of  any  obfrntion 
an  eithop  side.  He  stibtnitted  that  in  tibis  case  the 
aristrator  steed  in  fdace  af  the  jury,  and  that  th^re^ 
fbfe  this  ease  was  within  the  Statute  as  to  the 
is'fbtnd  by  him;  that  the  vei^ot  having 


»  <'.  Aii4  be.  it  fiirUwr  eaacted  hj  the  aotfaoriiy  afinressMf, 
That  from  and  after  the  said  fiye*and-twentieth  day  of  March, 
in  all  actions  of  waste,  and  actions  of  debt  upon  the  statute 
jbr  not  setting  fintli  of  tithes,  wherein  the  single  value  of 
damage  fisttScI  by  thd  Jury  diaU  nea  exeeed  the  sum  of  twenty 
nobles^  ^md>m  aU^uHsnipoti  aay  writ  or  writs  of  9cire,fi^Ui^ 
and  suita^i^npicohibkions,  the  plaintiff  obtaining  judgment, 
or  aay  award  of  executioa  after  plea  pleaded,  or  demurrer 
joined  therein,  shall  likewise  recover  his  costs  of  suit ;  and 
if  the  plaintiff  shall  become  nonsuit,  or  suftr  a  disconti- 
nuance, or  a  ventict  shall  pass  against  him,  the  defendant 
shall  recover  his  costs,  and  have  execution  for  the  same  in 
like  manner  as  aforesaid." 

(a)  1  H.  BL  107. 

K  K  2  been 
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i3i7.       been  entered  on  the  whole  declaration,  the  plaintiff 

^       '  was  still  entitled  to  recover  his  costs  under  the 

9,         statute  on  the  single  value  found  hjihe  jury — or 

FnAMPTow.  that  in  all  events  the  defendant  was  precluded  by 

die  special  agreement  on  the  reiference. 

*         ■  •  ' 

Merefweaikerf  in  support  of  the  nile,  contended^ 
that  as  the  arbitrator  had  expressly  proceeded  on 
on  die  1st  count  in  the  declaration  to  avoid  tbe 
tseUe  value,  the  single  value  was  put  out  of  the 
question ;  and  if  his  award  were  to  be  considered 
as  the  finding  of  the  jury,  this  case  was  not  within 
the  statute. 

Gbaham,  jBaron.—- The  plain  object  of  the  act 
is,  that  if  the  amount  recovered  by  a  plaintiff  in 
aueh  ati  action  should  not  be  sufficient  to  carry  eorts, 
that  still  the  plaintiff  should  have  them.  . 
-  •  •  *        ».' 

Wood,  Baron.  The  postea  is  its^  a  verdict 
of  the  jury;  but  the  arbitrator  having  ftwasded 
^fiXDBg^  would  entitle  the  plaintiff  to  hiscosts^ . 

Per  Curiam^ 

This  is  clearly  a  case  within  the  statute^*  <l%e 
Rulenmstbe  ^  v       ..     i 

'  '    '  •  ■  -^  ••• 
Discharged  with  Cost?. 


Manx 
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M|LifT  tt.  Scott  and  others.  jg' 

(Exceptions.)  Fwd^. 

Slit  January, 
This    biU,   which  was  filed  T.  56  G.   hi.   for  a  A  defendant 

discovery  in  aid  of  an  action  commenced  at  law,  j?  *  ^'^}  ^^^ 
stated  that  the  plaintiffs,  who  were  merchants,  had  veiyinaidof 
employed  the  defendants  as  their  agents  to  sell  j^w*^chai^2 
goods  at  the  usual  commission,  they  (the  defen*  ^^^  ^^  has 
dants)  paying  all  duties  and  other  chaiq^s  thereon ;  plaintiff  with 
and  to  deduct  the  amount  from  the  proceeds  in  the  a^€jd*  on  his 
account  sales,  which  account  sales  they  were  to  account  bv 
hand  over  to  the  plaintiffs,  and  give  them  credit  than  were^' 
for  the  net  proceeds  after  such  deductiowu.     It  t«aiiy.pai<i  by 

*  •  .  aun%  18  coxn- 

uien  chained,  in  substance,  that  the  accounts  of  peiiabie  to 

the  sales  afterwards  given  in  by  the  defendants  in  therthaTw* 

the  course  of  their  mutual  dealings,  were  false ;  as  *^?^^^^T 

the  plaintiffi  subsequently  discovered — that  they  had  though  the 

thiere  stated  the  sums  for  which  the  goods  delivered  been^M^tiedT^ 

to  them  were  sold  for  at  considerably  less  than  they  ^^  several 

had  been  ptirehased  at :  and  that  they  had  duurged  there'it  no 

lai^r  sums  of  money  for  the  duty  and  entries  of  £i7ation  in" 

the  goods,  and  idso  for  lighterage,  metage,  land-  P?i"t  ^^  ^^^ 

mg^  wt#r^jige»  &a  ^p.  than  they  had  in  fact  paid,  such  a  bill 

It  charged  to  the  same  effect  with  respe^  to  the  suBjs  "^nd^uth 

accoimted  for,  as  having  been  paid  for  insurance  ^be  dt^nd^ 

of  geD&,  whicb  they  had  insured^  and  that  they  ^o<k1  reputa- 
tion) state 
a  very  strong  case  by  their  answer;  for  the  facts  stated  in  an  answer  are  not 
conclusive. 

Whether  an  answer  may  be  used,  or  may  be  useful  if  used  in  :i  Court  of  Law, 
is  for  the  consideration  of  the  Court« 

The  true  tests  as  to  whether  questions  are  to  be  answered  or  not  are,  ist,  Whe^ 
ther  the  answers  might  lead  to  the  crimination  of  the  defendant ;  and  adly,  Whether 
they  are  relerant,  and  may  be  material  to  the  case  of  the  plaintiff. 

K  K  3  bad 
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^^^7'       had  also  charged  for  insurances  which  they  had  rtot 

Mant      effected — that  certain  quantities  of  the  goods  so 

«^-         delivered  to  the  defendants  for  sale  (they  being 

and^^ers,    ^^  dealers  in  the  same  goods,)  had  been  retained 

by  them  at  prices  considerably  below  their  real 

value,  and  had  not  been,  in  fact,  Isold  at  all,  or 

were  sold  on  their  own  account  at  an  advanced 

price.     And  they  charged,  that  if  the  accounts 

should  be  fairly  taken  between  all  parties,  and  cer* 

tain  documents  in  the  defendants  possession  pro<- 

duced,  a  large  balance  would  be  found  to  be  due 

from  the  defendants  to  the  plaintiffi;. 

On  this  alleged  state  of  facts  the  plaintiff  put 
the  following  interrogatories : 

Whether  the  defendants  had  not  charged  the  plain- 
tiffs with  some,  and  what  sums  or  sum  of  money  for 
the  duty  and  entries  of  the  said  com,  grain,  and 
other  articles ;  md  also  for  the  several  particulars 
thereinbefore  mentioned,  or  some,  or  which  of 
them,  much  larger  than  was  in  fact  paid  by  the 
said  defendants  for  the  same,  or  how  otherwise  ? 

And  whether  they  had  not  ki  thtfir  saM4iot0W^, 
dMTged  plamtifi  wkk  di¥«rs,  orsomft  ^ftflwkit^ 
Slims  of  money,  for  insunnce,  jJJkgpd  -to  he^fmA^ff: 
themim  the  goods  sold  by.theirik  for  the  jUmtitki^ 
or  soma,  and  which  of  them,  w  hotr  okt^^ivw^  r.^ 

And  whether  they,  oi'  any,  and  which  of  thewi/ 
did  in  fact  insure  the  s«d,  or  any,  and  which  oif 
them?  -^  " 

,^  And  whether  the  said  sums  paid  foi:  sucli  insUr 
nncey  were  not  less,  and  how  much  less,  than  the 

sums 
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Mms^cbwgsd  for  msunmce  to  the  {daintiflS)  or  how       ^^|7-    ^ 
otherwise  ? — andrequiring  that  the  defendants  might      Mai? t 
set  forth  the  xuaoes  or  name  of  the  offices  ^l  which      „  ^' 
tbey.  iwm:edi  and  which  of  the  caigoea  of  goods  en-  and  otten. 
trusted  to  them  by  the  pbintiffis  for  sale,  as  aforesaid^ 
and  the  sum  and  sums  of  money  in  which  each  and 
every  of  such  caigoes  was  actually  and  bond  Jide 
insttred  by  them,  and  the  said  sum  and  sums  of 
money  paid  by  them  for  the  premiums  of  such  in*- 
stmmce,  and  for  the  stamp  duty  thereon ;  distin- 
guishing the  sums  paid  for  ptemhun  from  the  stamf 
duty. 

Add  whether  they,  did  not  afterwards  sell  die 
said  parcels  for  a  very  advanced,  or  some,  and  what 
(rice }  and  whether  they  did  not  retain  the  difibr- 
eMe  between  such  price  and  what  they  had  allowed 
the  plaintijETs  to  their  own  use>  or  how  otherwise!^ 

-  And  whether  they  did  not  make  very  large,  or 
some,  and  what  profits  thereby ;  and  that  they  might 
set  ibrth  a  foil  afnd  faif  account  of  all  sum  and  sums 
of  money  paid  for  duty,  fees  of  entry ;  and  also  the 
^vwhiii  SiM  aAd  iftfflis  of  money  p^  for  metage, 
^ttrsga,  landmg^  whatAge,  porterage  in  and  out 
ol'gMMiry'oriinirehoiise,  re*metage^  weigbmg,  rent, 
kiMMne^  agaimrt  Ave,  turning  and  screening  in: 
gfi^hity^  ttlfd  otiiet  expenses  paid  thereon ;  tether, 
with  the.  quantities,  rates,  and  times,  in  and  for 
vflbioh  sucl|  expenses  were  paid,  and  where  and  to 
what  person  or  persons  by  name,  such  expenses 
were  paid,  and  where  such  persons  now  reside,  and" 
thi^  method  of  eidculating  such  expenses,  dednet;ing 
ftfVf^^)^  particular  item  of  expense  the  discount 

..  . ,  KK4  '^^  or 
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or  abatement  deqlared  thereon  byth^  p^8p|l^(9r 
persons  with  whom  such  expenses  wcire  im^mred?! 


Scott  ^ 

and  others.       To  these  interrogatories  the  defendants^antwend 

generally  as  follows  (denying  the  faets  aUeged  bf 

the  bill :) 

That  during  their  enjoyment  by  the  plaintiff^ 
(which  they  admitted,)  and  up  to  the  5th  day  of 
Juhf  in  the  year  1809  they  charged  to  the  said 
complainants,  under  the  head  of  duty  and^entriosy 
a  sum  at  and  after  the  rate  of  10  d.  per  quarter  on 
wheat,  and  8d.  per  hundred  weight  on  clover  seed; 
that  after  the  5th  day  of  July  1809,  when  the  duty 
was  increased  2d.  per  quartern,  thqy  ihen  add^ 
that  amount  to  their  former  rate  of  charge^  and 
^  from  thenceforth  charged  to  the  complainants,  a^d 
also  to  their  correspondents  generally,  at  the  mte 
of  1  s.  per  quartern  for  duty,  entry,  Ac.  on  wheat. 
That  after  jthey  had  rendered  and  delivered  to*|he 
complainants  the  five  first  accounts^  they  recej^Fp4r 
a  letter  from  the  complainants,  dated  thet  iSf^  <l^ 
August,  noticing  the  charges  thei?^n  for.  is^oiifj^i 
duty^  &c.  to  be  388/.  4^.  instead  of  iv^l^  .tl^ 
stated  that  they  had  calculated  the.  s^mR.itp  1^ 
339/.  16^.  7rf.  making  a  difference  of  48^  ,7.*^&^. 
—that  on  the  18th  they  answered  that,  httl»^ 
referring  their  charges  to  a  rate  which,  bes^d^ftj^ 
charge  of  duty  and  fees  actually  incurred*.  TVWlU 
cover  other  incidental  expenses  attending  the  biifr - 
pess,  and  a  reasonable  compensation  &r  th^a^^ 
tional  trouble,  which  they  stated  they  .b^li^ife^^V 
be  perfectly  mercantile  and  regular  i    t)^t  j^rwi 

thence* 
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iheticefiMtli  they  contiianed  to  make  siicft  and  the 
like  diarges  in  -all  their  subsequent  accounts  during 
the  continuation  of  their  employment  by  the  com- 
plainants, and  their  respective  copartners,  with 
such  additkm  only  as  hereinbefore  mentioned, 
and  lighterage,  and  that  such  chaiges  were  after- 
wards acquiesced  in  by  the  complainants.  That  it 
was  the  known  custom  of  the  defendants  in  their 
business,  and  the  custom  of  ail  houses  on  the  Coin 
Exchange,  well  known  and  understood  by  the  com- 
plainants at  the  time  of  their  employment  of  the 
defendants,  not  to  charge  on  the  exact  or  specific 
amount  paid  for  metage,  landing,  wharfage,  porter- 
age into  and  out  of  granary,  re-metagc,  weighing 
and  other  expenses  upon  com,  grain,  and  other 
seed  put  into  their  hands  fbr  sale,  but  instei^ 
thereof  to  charge  a  general  and  specific  rate,  which 
indudes  a  profit  upon  the  charges  so  made. 

That'it  was  a  general  and  admitted  principle,  acted 
lipon  by  the  comj^nants  themselves,  and  by  all 
merchants,  to  make  a  profit  upon  the  charges  ex- 
pftided  by  them  in  the  course  of  their  business,  by 
w»y  of  compensation  for  their  advance,  expendi- 
ture and  trouble ;  and  that  in  the  case  of  corn- 
factors,  the  profit  on  their  charges  is  the  only  com- 
pensation which  they  have  fbr  their  additional 
trouUein  ibecare,  chai^;  management,  and  su- 
ptri&tfeDdittice,  frequently  for  a  great  length  of 
time,  of  grain  when  landed  into  and  kept  in  ware- 
house, the  comiiiission  charged  by  corn-factors  being 
a  recompehce  only  for  the  sale  and  the  risk  of  the 
solvency  of  the  buyers. 

That 
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^8iy.  f^  it  18  knpossible  to  intradiioe  or  l^jj^^^^it^ 

\ff.^      qpeeific  siun,  part  of  such  expenses,  as  ifi^mble  4P 

«-        aaypartieidar  parcel  or  quantity  ^  grain. or  s^^di^ 

im^ffJitrt,  '^  ^^^  *^  P^*^  ^'  .<:haiKe8  made  bytbe  de^ 
fendanuare  only  a  reasonable  cmnp^Kfltion  to  them 
for  their  expenditure  and  trouble. 

That  if  die  complainaats  bad  thought  such 
eharipes  unreaaonabte,  ftad  which  were  at  the  tiipe 
well  known  to  them^  and  particularly  to  the  coon- 
pl$inant99  who  were  residing  in  LoncUm^  and  weU 
verted  'm  the  oom-^tnidef  aod  m  eveiry  ehai^  and 
expeniitiure  ajq^ertaaak^  thereto^  they  mi^t  faaYe 
ajf  aided  such  chargesi  by  taking  the  custody  and  mat- 
nagement  of  the  grain  into  their  own  hands^.  aa  if 
practised  by  scmdc  merchants,  and  by  employing  the 
defendants  in  such  eases  solely  in  their  character  of? 
Actors,  with  a  comniis(s»)n.Jbr  saie  and  g|uaraateef,i;: 

The  answer  also  stated^  having  set  forth,  the. 
rates  of  chaises,  that  those  chargesr  tp^^er  w^ 
dte  charge  of  entry,  duty,  ^o.  as  tker^ib«fem  ^^ 
phined,  were  the  several  charges  uponwhi^t^ 
defendants,  and,  as  they  believed,  all  otherncarnr,' 
factors,  derive  a  profit,  and  therefore  thot  d^ii^n^MM 
admitted  that  in  the  instances  vii^  undfSt^  tW- fW- 
cumstances  d^rein  before  and  after.  nieii|tione(^  4^j 
bad,  by  means  of  charging  the  fixed  and  ^0wA  i^fitRfr 
thereinbefore  specified,  charged '  the  *  pjtanM^  [A; 
their  respective  copartttenhips  with  sums  of  mo^fff 
bi^er  than  what  was  aetuaUy  paid  by  them  spes^ 
cii%ifor  the!  same,^  as  th&jF  humbly  submitted  thejF 
had  a  ri^  to  do. — That  the  ni^ure  and  emoont 

of 
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<tf  their  chat^  were  known  to  and  nnd^Btood  by  .    ^*^*    . 
the  plaintiffs  before  the  employment  of  the  defen-      Mavv 
dantSy  and  before  the  transactions  in  the  bfll  men-      ^* 
tioned,  and  were  also  known  to,  and  fully  understood  ^a 
and  assented  to  and  acquiesced  in  by  the  plaintiffs 
at  the  time. 

That  the  plaintifi  paid  to  other  com-fact<Nrt  em- 
l^oyed  by  them  in  similar  bnsineas,  as  the  defendants 
believe,  as  high  or  higher  charges  on  the  whole, 
akhougfa  varying,  in  some  instances,  in  mode  and 
fbrm,  than  *  tiie  charges  made  by  l^e  defendants; 
— thai  the  employment  of  the  defendants  was^on 
the  express  understanding  and  condition  that  the 
defendants  were  to  charge  to  the  plaintifls,  with  re* 
ipect  to  the  matters  in  the  bill  mentioned,  at  such 
Ates  as  they  the  defradants  had  usually  been  ac- 
customed to  do,  and  as  the  defendants  did  do  to  all 
ether  persons ;  and  that  during  the  employment  of 
die  defendants  the  object  of  the  charges  waa  fre- 
quently dismssed  and  assented  to  by  the  plaint^ 
niA  dieir  reipective  copartners,  or  some  of  them,  «t 
tariotts^  meetings  that  took  place  at  a  period  subw 
sequent  to  the  plaintiff's  letter  of  the  1 5tH  of  August 
]^8>09;-aiidthe  answer  thereto,  at  which  meeting, 
(amon^  btbrer  matters)  the  subject  of  the  defendants' 
charges,  and  the  defendants'  fioode  of  transacting 
thcfir  business,  was  fully  entered  into,  discussed 
asnd  explained.  And  the  defendants  then  stated, 
that  unless  the  ^ainti£&  assented  and  agreed  Co  the 
charges  of  the  defendants  and  their  niode  and  man* 
ner  of  doing  their  business,  they  would  not  have 
accepted  the   omtdoywenl  on  any  other  tcmis* 

And 
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^^^7'  ^   And  they    added,   that  after  such  meeting  the 

Manx  plaintiffs  continued  their  employment  of  the  de- 

V.  fendants. 


.Scott 
and  others. 


The  answer  then  stated,  ihat  all  the  several 
charges  contained  in  the  accounts  rendered  by  the 
defendants  to  the  plaintiffi,  in  their  respective  co- 
partnerships as  aforesaid,  were  by  them,  as  the 
defendants  believe,  again  cliarged  to  and  allowed 
to  them  by  the  owners  and  proprietors  of  the  s^d 
com,  grain,  and  seed,  in  the  bill  mentioned,  and 
have  been  received  back  again  by  the  plaintiffs  from 
such  several  proprietors,  with  the  addition  of  their 
usual  merchant's  commission. 

The  defendants  also  stated^  that'  they  hiad  not,  in 
their  accounts,  to  their  knowledge  or  belief,  charged 
the  plaintiffs  with  divers  or  any  sums  of  money  for 
insurance  against  fire,  alleged  to  be  paid  by  the 
defendants ;  because  the  defendants  say  that  their 
rate  of  charge  for  granary  rent,  included  therein 
the  risk  of  fire ;  and  the  defendants,  in  coiisequence 
of  such  charge,  were  answerable  and  responsible  to 
the  plaintiffs  for  the  amount  of  all  such  articles  ^• 
longing  to  them,  and  warehoused  by  the  dcfentiants, 
in  case  any  such  had  been  destroyed  by  fire  wliile 
in  their  care  and  custody. 

And  that  they  had  considerable  general  insunmces 
for  their  own  personal  security,  running  aiid  iii 
force  at  the  time  of  the  transactions  with  the  pltafea- 
tifft  in  the  bOl  mentioned,  but  not  any  specific  or 
particular  insurance  on  the  property  of  the  plaintiff. 

They 
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They  admitted  that  they  had  purchased  and  taken   ^^7- 

oi^  thfeir  own  account  the  few  parcels  of  the  corn,      Mamt 

&c.  which  were  set  forth  in  their  schedule,  but  that         v. 

they  were  afterwards  resold  by  them  on  their  own  and^others- 

account ;  and  where  there  was  any  di&rence.they 

retained  such  difference,  or  bore  the  loss,  as  the 

case  happened.     But  they  stated,  that  for  the  rea^ 

sons  and  under  the  circumstances  aforesaid,  they 

had  not  set  forth  the  sums  at  which  such  parcels  of 

com,  &c.  were  sold  by  them;  and  they  insisted 

that  they  were  not  bound  so  to  do.     They  denied 

that  any  balance  would  be  found  to  be  due  to  the 

plaintiffs ;  and  as  to  that  part  of  the  bill,  they  relied 

and  insisted  that  on  an  account  having  been  settled 

and  allowed,  thefre  had  been  found  a  balance  due 

to  plaintifl^,   which  was  afterwards  paid  to  them 

by  defendants  j  and  that  there  had  been  no  farther 

dealings  between  them. 

The  defendants  in  their  answer  finally  stated, 
that  they  had  not  set  forth  any  account  of  the  sum 
or  sums  of  money  paid  for  duty,  or  fees  of  entry, 
metage,.  landing,  wharfage,  porterage  in  and  out  of 
granary  or  wjjirehouse,  re-metage,  weighing,  turning, 
and  screening,  in  granary,  and  other  e^^penses  paid 
thjBreon  j  nor  to  what  person  or  persons  by  name 
any  such  expenses  were  paid,  nor  where  any  such 
persons  now  reside,  nor  the  method  of  calcu- 
lating such,  expenses  ^  because  these  defendants  say 
that  all  such  payments  and  expenses,  except  turn;, 
ing  wd  screening,  are  included  in  and  compensated 
by  the  specific  qharges  made  by  the  defendants  .at 
toe  rates  and  in  the  manner  hereinbefore   men- 

. .       '  tioned ;  • 
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^S>7*       tionad  (  and  whidi  specific  charges  irare.te  iitade 

MAn      ^^  ^^  exprew  knawledge  ioid  apprabatioit  a^ 

V*         and  assented  to  by  the  lud  comptainattts,  in:  the 

^^^^^H^    manner,  andfor the  reaaons,  and  nnder  the oaeoBbi 

stances  horembefoxe  mttitkmed :  and  diey  submitted 

that  they  were  not  bound  to  set  finth  any  such 

account,  for  the  reasons  aforesaid. 

To  dtft  answer  the  |daiintiffs  took  the  following 
exceptions : 

1st.  That  the  defendants  had  not  answered  and 
set  forth,  according  to  die  best  and  utmost  of  iheu; 
knowledge,  remembrance,  information  and  belief^, 
whether  they  the  defendants  had  not  charged  the 
complainants  with  some,  and  what  sums  or  &um  of 
money,  for  the  duties  and  entries  of  the  corn,, 
grain,  and  other  articles,  mentioned  in  the  billj, 
and  also  for  the  several  particulars  therein,  also  in 
that  behalf  mentioned,  or  some,  or  which  of  them, 
much  larger  than  was  in  fact  paid  by  the  defen« 
dants  for  the  same,  or  how  otherwise* 

^  ^    ♦  ,  . 

2d.  That  the  defendants  in  and  by  their  answer, 
bad  not  in  manner  aforesaid,  answered  and  set  fortli' 
whether  they  had  not,  in  their  aecouiit  mentionff^' 
in  the  said  bill,  charged  the  plaintiffs  with  divers' 
or  some,  or  what  »ims  of  money  for  insi^nnceV 
alleged  to  be  paid  by  them  on  the  goods  BfAahj 
them  of  the  plaintifl^,  or  some,  or  whieii  of  than,^ 
or  how  otherwise.  '^  / 

3dL  for  that  tjie  disfendtfits  had  not,  in  ^O!^ 
thffir  anawet  in  manner  af^resaid^^  answereii  aK^- 

set 


sei)  forth  ^siwftlier  tliey,  «r  wiy  wid  whii^  of  tbem,  ^    ^^^"r- 
^i  mi^rmm'^e  ibid  99^  ^/^j^^ 

of  theoM  w  wfaekher  th*  siibui  paid  flof  9Mh  in«»         «i 
wmiiw  irere  not  less,  md  how  muek  less,  thn  ^aJ^llm, 
tiid  siims^aiged  forioaufMice  to  the  pl«iEita&(  or 
how  ofhorwJK* 

4th.  That  the  defendanta  had  not,  in  and  by 
their  wsw^i:  uk  lQan^er  ^oresaidt  amwerod,  and  set 
forth  the  name  or  names  of  the  offices  or  office  iii> 
which  they  insured  all  and  each  of  the  canoes  of 
goods  intrusted  to  them  by  the  plaintiffs  for  sale^ 
as  mentioned  in  the  bill,  and  the  sum  and  suma  of 
money  in  which  each  and  every  such  cargoes  were 
actually  and  bond  Jid^  insured  by  them,  and  the 
sum  and  sums  of  money  paid  by  them  for  the  pre- 
miuip  of  such  insurance  and  for  the  stamp  duty 
thereon ;  or  distinguished  the  sums  paid  for  pre* 
miunjs  froujt  the  stamp  duty, 

5th.  That  the  defendants  had  not,  in  and  by 
their  answer,  in  manner  aforesaid,  aniswered  and 
set  forth  whether  they  the  defendants,  or  some  or 
wjiich  of  them^  or  some  or  what  person  or  persons 
qn  their^  or  some  and  which  of  their  behalf,,  did 
not  afterwards  sell  the  parcels  of  com  and  grain 
and  other  articles  retained  by  them,  as  mentioned 
in  t^i?  bill  J  or  some  or  which  of  them  on  their,  or 
some  and  which  of  their  account,  for  a  very  ad- 
i/^nced  or  some  or  what  price,  and  retained  the 
dilBferences  between  such  prices,  and  what  they  had 
allo^^  the.plai|iti£l^  U>  t|ieir  own  us^;  or  how 
othervfise*        , 

6th.  For 
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1817.  Obh.  For  the  defendants  hsA  not,   m  tml  bf 

j^^j      their  answer  in  manner  afoimaid;  MMmved^  and 

V.         set  forth  whether  they  the  defendants,  or  some  and 

aod^^era    ^^*  ^^  them,  or  some  and  what  parson  or  persons 

on  their,  or  some  and  which  of  their  behalf,  ^&A 

not  make  very  lai^,  or  some   or  what  proSte 

thereby. 

7th.  For  that  the  defendants  had  not,  in  aiid 
by  their  answer  in  manner  aforesaid,  answered  and 
set  forth  a  full  and  fair  account  of  all  sum  and  sutns 
of  money  paid  for  duty,  and  upon  what  quantity 
of  weight,  and  at  what  rate  such  duty  was  paid, 
together  with  the  fees  of  entry;  and  also  the 
several  sum  or  sums  of  money  paid  for  metage, 
landing,  wharfage,  porterage  in  and  out  of  gra- 
nary or  warehouse,  re-metage,  we%hing  and  rent, 
insurance  against  fire,  turning  and  screening' in 
granary,  and  other  expences  paid  thei^eon;  toge- 
ther with  the  quantities,  rates  and  times  in  and  for 
which  such  expences  were  paid,  and  to  what  persbn 
or  persons  (by  name)  such  expences  were  paid,  and 
where  such  persons  now  resided  j  aud  'the  method 
of  calculating  such  expences,  deducting  from  each 
particular  item  of  expence  the  discount  or  abatement 
allowed  thereon  by  the  person  or  persons  witt 
whom  such  expences  were  incurred. 

Martin  and  Wingjieldy  in  support  of  the  ex- 
ceptions, submitted,  that  as  the  interrogatoriea  were 
such  as  were  calculated  to  obtain  answers  which 
might  assist  the  plamtiffi  in  their  action  al  law, 

without 


HiLART  TSftM,    57  GEO.  III.  489 

Wtkaut  GrinttBstmg  tlie  defendanto,    Aey  were  .     ^^^7-    , 
hwsA  to  isomer  them  fully.  Mant 

'0' 

Scott 

W^thereU  and  Barber^  for  the  defendants,  m^  and  pthers, 
fiiated,  tibat  if  the  iuterrc^tories  put  should  not  be 
•aonsideFed.  altogether  irrelevant^  they  were,  of  such 
^  a  nature,  that  the  defendants,  who  were  persons  of 
the  highest  respectability,  ought  not  to  have  been 
called  upon,  and  could  not  be  compelled  to  answer ; 
that  they  were  interrogatoriesof  a  criminatory  nature, 
and  were  so  framed :  and  they  contended  that,  in 
fact,  they  were  answered  as  far  as  was  practicable, 
and  could  be  beneficial  to  the  plaintiffs,  if  they  could 
use  the  answer  in  a  court  of  law;  and  that,  accord- 
ing to  the  case  made  by  the  defendants'  answer,  the 
plaintiffii  ought  not  to  be  permitted  to  put  such 
questions.  And  they  adverted,  as  a  farther  argu- 
ment, to  the  distance  of  time  at  which  the  accounts 
were  now  sought  to  be  unravelled^  the  long  accounts 
X)f  the  mutual  dealings  between  the  parties  having 
Jbeen  finally  closed  in  the  year  1810. 

Graham,  JSorow.— I  cannot  help  thinking  that 
the  defendants  are  in  difficulty  here.  We  are  to  look 
to  the  position  of  the  cause  before  us.  Here  is  a 
bill  tiled  which  would  go  to  overreach  the  charges 
of  an  account  closed  indeed  so  long  ago  as  181Q,  but 
it  stat^,  as  one  distinct  fact,  that  the  defendants  had 
given  in  from  time  to  time  an  account  as  being  fair, 
and  which  the  plaintifis  considered  as  fair,  and  upon, 
which  they  continued  to  deal  for  several  years;  but 
which  they  have  sinqe  discovered  to  contain  a 
number  of  improper  charges;   and  that  among 

VOL.  III.  L  L  others 
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^^^7'  olhers  tfcere-  is  a  charge  for  dudes  ixm^^rMj 
Mant  beyond  what  was  pdid  by  Ae  paitifs  themsriws^ 
V'  in  repeated  instances;*  apd  also,  that  the  diai^g[es 
snd^ot^rs.  ^  Commission  had  bden  overrated^  ^Bid  that  they 
had  retained  part  of  the  goods  ao^hred  and  mdd 
fay  them  as  factors,  and  accounted  fur  piiees  eon- 
sideraUy  faekm  what  they  had  in  ftet  Deceived. 
The  plaintiffi;  pray  a  discovery  of  this«  Then  how  is 
it  met  ?  By  an  answer  that  may  indeed  be  true — ^that 
these  defendants,  (who  are  said  to  be  persons  of  great 
credit,  and  ought  not  to  foe  called  on  to  go  into  a  de- 
tail of  these  transactions  at  this  distance  of  iime)  had 
by  letter  come  to  an  agreement  with  the  pkintifl^ 
that  they  were  to  meke  dieir  charges,  notaoeopdiogto 
thdr  disbursements  from  time  to  time,  but  according 
to  the  rate  of  sb  much  per  ton  or  hundred  weight, 
and  that  this  was  perfectly  understood  by  the  parties ; 
and  theii  it  is  argued,  that  because  this  is  stated  in 
the  answer  we  are  to  consider  any  larther  inqniry  irre- 
levant, and  that  it  would  serve  no  purpose,  because, 
it  is  said  they  must,  in  a  e^rt  of  law,  state  iacase 
upon  which  they  are  sure  to  be  nonsuit^d^  ^  But 
in  arguing  the  exceptions,  in  order  to  shew  that 
the  defendant  is  not  to  answer  upon'  the  present 
occasion,  it  is  not  to  be  said  that  w^  are  topro- 
.  nounccnow  that  the  plainliff  is  to  be  notiMfled  at 
law,  and  that  ^ese  inquiries  ought  ;not  to  be  made. 
Thrfre  is  a  fallacy  in  this;  for  the  defendant  as- 
sumes that  that  part  of  his  case  is  proved  w^h 
he  states  in  his  answer.  It  is  true  they  state  that 
correspondence  and  discussions  took  placci;'  but 
the  plaintiff  has  a  right  to  say,  I  ne*er  'did  agree 
to  any  thing  so  injurious  to  my  own  interest  as 

the 
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the  paying  of  such  lai^ge  sums  as  these.    We  cannot,  ^^ ]^]2l^ 

tberafore,  hold,  that  die  plaintiff  is  concluded  by  what    ,  Makt 
tiie  defendant  ^ays  in  his  answer,  for  he  must  sup*  v. 

port  it  byiproof  when  it  comes  forward  for  decision,  and^hera- 
The  natter  then  stands  thus :  the  defendants  have 
thought  that  this  is  not  a  case  to  be  enquired  into, 
and  that  their  character  and  conduct  may  be  in- 
volved in  tlie  enquiry;  but  if  when  called  upon 
they  answer  it,  it  must  be  a  full  answ^,  and  we 
are  not  prepared  to  say  that  it  is  not  a  requisite  . 
part. of  the  plaintifisV  case  to  shew,  that  haviiig^ 
placed  loo  great  a  confidence  in  the  defendantp, 
he  was  imposed  upon.  He  says,  I  will  show  that 
they  liave  charged,  as  a  r^ ^io  for  these  duties,  infi« 
nitely  beyond  not  only  what  they  actually  paid  fpr 
the  duties,  but  even  beyood  the  bounds  of  thejr 
own  ratio  upon  the  business  which  they  have  done 
for  us;  Now  I  think,  that  both  ea:  necessitate 
ret  ^  ex  debitojustitiw^  the  plaintiff  has  a  right  to 
haure  the  discovery,  in  order  to  show  tliat  the  de- 
fendani;  did  not  pay  the  sums  he  says  he  has  dis- 
biirsedi  according  to  the  allegations  of  the  bill. 

WaoD,  Baron.— '1  am  of  the  ^ame  opinion.  It 
afqpears.that  the  plaintiff  has  brought  an  sictipn  at 
law  agninst  tbu^  defendants  for  the  purpose  of  reco- 
wrnig  mon^y  overpaid  to  them,  and  he  files  the 
prefent.biU  to  enquire  into  the  circumstances 
vmA  93«a^$ure  of  Uiose  payments}  it  is  said  that 
tthe  defendants  are  not  bound  to  give  wy  w- 
.^er  to  tlM)^  enquiries,  as  the  answejs  would  be  of 
AO'  use  to  the  plaintiff  at  law.  That  may  be  so ;  but  • 
Jiow  i&  it  possible  for  us  as  yet  to  know  that  ?  '  we 

L  L  2  cannot 
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^^'^7'  ^  cannot  say  that  the  answers  will  Jbe  of  no.  use  aj^  la^jr 
Manx  *^^  ^^e  discovery  be  made.  It  is  con^pptept  for  the 
^'  plaintiff  to  invalidate  the  accounts  in  a  court  of  law  j 
•n/others.  ^^  ^^  ^®  ^^^  ^^^  ^^^^  these  accounts  ^ve  been  set- 
tled in  ignorance  of  the  facts,  it  would  impeach  them 
at  law,  and  entitle  the  plaintiflf*  to  recover*  Now 
it  is  material  in  a  court  of  law  to  show,  that  instead 
of  charging  for  a  sum  he  actually  paid,  he  charged 
a  gre^t  deal  more ;  that  is  therefore  a  proper  dis-  ' 
eovery  to  obtain.  In  order  to  enable  him  to  maintain 
his  action  at  law.  Then  the  discovery  will  nqt 
subject  the  defendant  to  any  imputation  of  crimen 
nor  is  the  discovery  sought  for  the  purpose  of  idle 
curiosity ;  but  it  is  extremely  important  and  neces- 
sary to  the  plaintiff's  case,  and  therefore  he  ou^bt 
to  be  called  upon  to  answer. 

Richards,  JBaron.-— I  am  also  of  the  sanie 
opinion.  I  have  looked  through  the  pleadi^s  in 
the  suit,  and  I  think  it  is  quite  clear.  Tliis  js 
a  bill  to  procure  a  discovery  from  the  defefidants, 
which  is  to  be  used  in  an  action  at  law,  as  mav  l^e 
thought  necessary.  The  question  isljaken  from 
this  Court  the  moment  the  discovery  is  made,  so 
that  we  are  not  called  upon  to  act  lipon  tlie  .disco-i 
very  m  any  manner  whatever,  or  to  give  any 
opinion  on  its  probable  effect,  ^i^^en  .it  is  jsaia 
that  the  discovery  cannot  be  iqade  use/ul  at  Uw,  we 
ought  to  be  extremely  clear  that  that  is  true ;  but  S" 
JiO,  it  does  not  prejudice  you.  Besidjes/  if  yoil  saj  W 
thing  that  the  plaintiff  at  law  can  read  against  Wou* 
in  answer  you  may  read  your  own  case  y/so  iliat  m 
truth  the  plaintiff  gives  you  the  advantage  oi  beSng 

a  witness 
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Q  witness  Yor  yourself.     It  is  no  objection  to  an  m- 
teiT6gat6ry  for  discovery,  that  you  state  in  your  an- 
swer that  it  relates  to  matters  which  would  oe  of  no 
use  at  law :  If  the  court  of  equity,  which  is  called 
upon  to  compel  discovery,  can  be  satisfied  that  that  is 
so,  it  will  not  give  the  discovery ;  but  if  a  defendant  be 
entitled  to  protect  himself,  by  stating  as  facts  things 
which  are  not  facts,  there  could  be  no  discovery 
obtained  in  any  case ;  but  we  are  not  called  upon 
to  believe  or  disbelieve  one  word  of  what  he  says 
in  his  answer,  or  to  exercise  any  judgment  at  all. 
I  believe  these   defendants  would  not   state  any 
thing  untrue ;  but  we  are  to  look  upon  their  answer 
with  the  same  eye  as  we  would  regard  that  of  any 
other  suitors  of  the  Court.  They  must  answer  the  .bill 
for  discovery,  unless  the  rules  of  the  court  protect 
them,  for  they  cannot  defend  themselves  by  any  little 
obstruction  that  stands  in  the  way  of  the  plaintifl^ 
and  they  must  answer  fully,  unless  any  of  the  an- 
swers called  for  would  be  disclosing  a  crime,  or 
would  be  clearly  irrelevant  or  useless,,  or  nonsensical. 
But  when  it  is  alleged  that  the  entries  and  duties 
are  charged  for  at  more  than  they  in  reality  amounted 
to,  can  any  body  say  that  the  answer  to  that  would 
be  either  nonsensical  or, inapplicable  to  the  case? 
However  just  ^he  r^resentation  of  the  character 
of  the  defendants  may  be,  still  their  answer  is  no 
•]{iiqre^  to  be  believed  here  than  that  of  any  other 
person  putting  in  an  answer  in  any  common  case 
of  discovery.     It    is   possible    for    the   plaintii& 
to   disprove   it,  by  shewing  that   it  is  not  true 
in  point  of  fact.     The  answer  is,  as  it  were,  an 
'  L  L  3  address 
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address  to  a  jury  oil  the  fa6ts,  by  the  defendant 
himself;  if  those  facts  be  true,  a  jury  might  give  a 
verdict  accordingly }  but  we  sitting  here  are  riot  a 
jury,  nor  are  thiB-  facts  all  before  us  till  the  disco- 
very is  made,  arid  then  it  is  to  be  carried  before  a 
jury. 

It  is  true  that  nearly  six  yea;rs  ago  these  accounts 
were  settled ;  but  there  is  no  bar  in  point  of  time, 
nor  statute  of  limitations,  which  prevents  their 
going  into  the  account  again.  The  lapse  of  time 
is  nothing  to  us,  we  are  to  consider  the  nature  of 
the  case  as  it  appears  upon  the  record.  Then  the 
sole  question  with  us  is,  does  the  law  allow  a  dis- 
covery to  be  made  ?  Does  the  practice  of  the  eoort 
compel  it?  Beyond  all  doubt  it  does.  And  it  may 
be  granted,  without  charging  any  criminality  on  the 
'  defendants,  the  aUegatioh  being  that  they,  taking 
advantage  of  the  great  <5onfidence  reposed  in  them 
by  the  plaintiffs,  and  acting  in  a  frandulei^  manner^ 
have  prevailed  upon  the  plaintiffs  to  settle  a^otinto 
which  have  been  untruly  stated.  The  defendantsa^ 
"  they  are  tnxe ;"  the  plaintiff,  on  the  contrary,  saysj 
"  they  are  not  truly  stated/'  Cdn  wepretterit  them 
answering  all  questions  that  may  bb  ajkced,  if  thejr 
be  applicable  to  such  a  case?  Certainty  not ;  ahd' 
unless  we  lay  it  down  as  a  rule,  that  a  defendant-in 
any  case  may,  by  stating  that  the  facts  enquiiie^  of 
are  not  applicable  to  the  case  depending  at  law^'pto^ 
tect  himself  from  a  discovery,  we  must  gmnt  it<in> 
this  instance.  But  that  is  not  so.  Nor  is  it  because  a 
defendant  makes  a  strong  case  by  his  answer  th^t  ^^ 
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are  %o  refuse  ».  diaeorery.    The  ptaintiff  may  reply, 
an4  he  may  di^roTe  the  defesdant's  eaae  as  stated. 
Upon  the  whole,  we  are  clearly  of  opinion  that 
'  the  discovery  sought  for  should  be  granted. 

1st,  5th,  6th,  and  7th  exceptions  allowed. 
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v. 

Scott 

and  others. 


The  King,  in  aid  of  Reed  and  Others,  t\  Hopper       ^^^7- 
and  Others,  Assignees  of  Mowbray  &  Co.  Saturday, 

l8t  February. 

1  HE  defendants  having  put  in  a  claim  to  the  a  dced^of 
property  seizc<l   under  this  extent  in  aid,  as  as-  jaie^enroTlcd 
signees  of  the  bankrupts,  had  pleaded,  that  JVfotc-  under  the  sta- 
bray  ^  O.  being  traders,  had  become  bankrupt,  have  been 
and  that  afterwards,  and  before  the  issuing  of  the  rofjed^g/of 
writ  of  extent,  and  before  the  24th  of  July  (the  teste  the  day  when 
thereof),  to  wit,  on  the  22d  July^   the  commis-  jnto^Uie'^in?  ^ 
sicncars  did  bargain  and  sell,  &c.  the  effects,  &c.  of  ^^^^^^^^^^^ 
the  said  bankrupts,  to  Henry  Page^  the  provisional  vercd  to  a 
assignee ;.  which  said  indenture  of  bargain  and  sale  tendance 
was.bei!«re,  &c  (on  said  22d  Jviy,)  in  due  manner  ti^re  after 

_>     .  ^^  officchours, 

enrolled  m  His  Majesty  s  High  Court  of  Chancery,  and  not  mi- 
Without  this,,  that  certain  of  the  bankrupt  part-  cSofin^ 
mars  wearo.  on  the  24th  Jwfy  seized  and  possessed  ?^ul*^^^^«^ 
oS  the  several  freehold  and  leasehold  estates  men-  two  days  af- 
fioned  m  the  schedule  annexed  to  the  inquisition  ^^'^^^'^^*- 
aathereiii  supposed  ;  wherefore  they  prayed  judg-  do?^cinen"t'by 
iMRk  and  restoration. — Replication  taking  issue.      ^^e  clerk  of 

»    .  .  r  .  ..,    «:  ments  of  the 

day  of  t^e  enrolment,  by  way  of  date,  b  a  part  of  the  record,  and  cannot  be 
aVerred  against  ^  nor  is  evidence  admissible  to  show  that  it  was  in  fact  enrolled 
joft  some  other  day ^  and  tlrat  alUiough  the  date  be  written  on  an  erasure. 

L  L  4  There 
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^^?'   ..      Thcrefwerie,  dierefbrev  three  iiam»  tbdbe  traedi: 
nie;iCiflrG,    ^'^  Wfaetker  tbe  banknqits  weie  «dizoi^  t«wl  fbs- 
dn.  nd  of    ^essed  of  the  freehold  and  leasehold;  preHiiste  imeh- 
tioaed  m  the  (schedule :    2dly;  WhBther  the  >finn 


BfiBDiand 


T-  hod  become  bankrupt:   sdly^  Whether  r  the  ^  <6n- 

oSea/  missioBera  had,  by  bargain  dud  sale^  'duly  (enrolled 
on  the  a2dJufyf  before  the  teste  of  extent,  bar* 
gained  add  sold  to  Page  the  proviidoiial  assignee* 

On  the  trial  befoise  Mn  Baron  Richards^  at  the 
sittings  after  Easter  1816,  a  verdict  was  given  for 
the  defendants,  absolutely,  on  the  second  issue, 
9iib}eet  to  tibe  opinion  of  the  Court  on  the  first  and 
third;  and  that  depended  on  whether  a  oertam 
deed  of  assignment  had  been,  in  point  of  law,  en- 
rolled, or  not,  on  the  day  on  whidi  it  had  been 
.  hroiight  to  the  office* 

A  rule  was  consequently  granted  in  the  fyikm* 

ing  Trinity  Term,  calling  on  the  prosecutQrs  of  <ihe 

'       extent,  to  shew  cause  why  a  verdict  shouldr^not  be 

entered  accordingly  for  the  defendants!  ;on>ithose 

issues,  .  r)ii 

IT*^'  ^^^  Baron  Richards  noiw  read  .bis  r^povtiof /the 

'.  evidence  given  on  the  trial,  irom  whibh  itiapptia^ 
in  sujbstanoe,  to  have  been  pi*oved,4^that'theidedd  of 
bargain  and  sale  was  taken  to  the  finrclmentfO^ce 
for  the  purpose  of  being  enrolled,  on' Saturddjf'^he 
2ad  of  Jultfy  after  the  appointed  offiee^hoiira  (iiom 
ten  till  three)  and  delivered  to  the  porter  (-*^at 
itiwaa  the  custom  of  the  office,  for  th^e  portw.^bo 
yf9S  Bntnisted  with  the  key  for  that  piopdse)  60  tq 

receive 


i«oate8iidh{becbafte#thedeibfaadhftlfe6ffice,  ^  >8>7- 

S»  ^  10 

mhpwais  ^leid  a  fiae  «f  cpe  diilliii^  witb  oreiPy  such    1)^^  i^^^tg^ 
deed  ^laevqdi  to. him  ;^*^at  whenever  b  deed  was    in  «id  of 
60  lefiv  it  wias  the  course  to  make  a  minute  of  the  day,      ^^r. 
which  was  afteiWards  made  the  date  of  the  enrol-         v. 
'  ment^  but  such  minute  is  not  made  by  the  porter  at  ^Jiotb. 
die  time  it  comes  in,  but  afterwards  by  the  deik ; 
—•that  if  search  had  been  made  at  the  officefor  the 
deed,  on  Saturday  evening  or  Monday  morning, 
before  the  arrival  of  the  clerk,  it  would  have'  been 
forthcoming  for  inspection  ;*— that  the  deeds  are  not 
asually  in  fact  enrolled,  nor  the  eertifieate  of  in- 
rolment  made  out,  till  several  days  after  the  deeds 
come  into  the  office- 
It  had  happened,  in  the  present  case,  thaib  the 
clerk,  on  coming  to  the  office  oh  Monday  morning 
(the  24th),    finding  the  deed  on  his  desk,   had 
enlered^it  in  his  minute  book  as  having  been 
bitiught^tiriin'the  24th»  and  it  was  afterwards  en- 
*;rdUe(I>aai>of  the  24th  {^  but  discovering  th6  mis- 
>.takeMon^  beitag'  informed  by  the  porter  that  it  had 
been  brought  in  on  Saturday  the  2 2d,  he  altered 
it  to  the  22d,  accordingly,  by  erasing  the  "  4th*'  and 
. .  wiitinf^  fke  M^AJ*    The  eert^cate  was  not  wiittcn 
tiUjqame  days  after  the  24th,  and  the  clerk  had 
•  ;  tftetedlthe  ceFtificate' which  he  had  made  originally, 
/  jititportiiiglliat  <the  deed  had  been  enrolled  on  the 
*24th,  to 'the.  2»d,  in  1^  same  manner.     It  was 
Malao-'proVed,'  that  on  the  deed  being  delivered  to 
:  tiA^porter  iby  the  clerk  of  the  solidtorr  to  the  00m- 
!fl[|isaMm»;the  porter,  in  his  presenee,   opened  the 
iieor  of  <t^  office,  and  took  it  in  and  laid  it  on  the 
r-.  >  ,  desk 
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1817^  desk  of  the  clerk  of  the  enrolmente  aecordieig  (p 
TheKiKoy   his  usual  practice, 
m  aid  of 

0^1^  jDawwcey,  Walton^  and  Littledale  now  shewed 
V.  causes  They  contended  that  what  had  been  done 
"^^oOictL  ®^  *^®  ^^  could  not  be  considered  as  an  enrol- 
ment of  the  deed  in  question  under  the  act,  nor 
as  being  tantamount  to  it ; — that  some  authentic 
minute,  at  least,  should  have  been  made  of  the 
deed  having  been  brought  in  by  some  responsible 
perscm  having  authoority  to  do  so : — that  the  act  of 
enrolment  was  a  solemnity  requiring  every  due 
formality  to  be  observed  in  order  to,  render  it  com- 
plete and  availing : — that  the  mere  carrying  a  deed 
to  the  office  and  delivering  it  to  a  Porter  there^ 
could  not  be  regarded  as  an  enrolment  under  the 
statute^  or  the  object  of  it  would  be  often  defeated. 
Every  enrolment  was  required  to  be  on  parpb- 
ment.  Com.  Dig.  Bargain  and  Sale,  B.  6. — 2  Inst. 
673.— ii7/,  Fr.  Reg.  p.  89,  (b)  C— ITiey  sub- 
mitted also  that  as  it  was  in  evidence,  that  theiie 
were  well-known  hours  appointed  for  attendance  af; 
the  office,  for  the  purpose  of  business,  it  was  the 
duty,  of  persons  interested  in  the  inrolme;at  ^of  4^^^ 
to  Xxu^g  them,  during  those  hours,  and  if  neees^^,. 
to  see  that  they  were  actually  enrolled^  or  at  lea^. 
minutely  or  that  something  were  done  which  mighti 
be  considered  a  beginning  to  enrol,  and  tl^at  if  the|y . 
did  not  they  must  be  content  to  lose  the  beneiiit  qf  jit*. 

They  further  contended  that  if  what  had  been 
done  on  the  2  2d  was  not  a  due  enrolment,  the  Crown 
was  not  concbided  by  the  certificate  of  the  date  of  the 

present 
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present  enrolment,  but  were  entitled  to  gb  into  ^    ^^'7- 
etidence  of  the  circumstances,   to  shew  notwith-   The  Kmo, 
standing  the  indorsement  by  the  officer,  that  the    ^^^^ 
deed  had  been  enrolled  on  the  24th  in  fact,  and  not       oUiera> 
on  the  22d,  and  that  it  bad  been  originally  certified         ''• 
as  having  been  enrolled  of  the  24th  of  Jtdy ;  for      oilierii 
that  as  the  date,  at  least,  was  no  part  of  the  rec(»'d» 
it  might  be  averred  against,  and  proof  would  be 
admissible,  that  the  alleged  day  of  the  date  was  not 
the  true  one ; — ^that  this  was  not  a  judicial  record, 
but  merely  ministerial,  and  ought  not  to  be  held  to 
be  conclusive  as  against  those  who  might  be  inter- 
ested in  falsifying  it ;— that  the  object  of  recording 
the  existence  of  the  deed  was  not  stich  a  one  as 
necessarily  precluded  all  right  to  question  the  time 
of  the  enrolment,  which  they  submitted  was  no  part' 
of  the  record  itself  as  forming  the  date :  and  that 
they  illustrated  by  the  fact  .of  its  being  pleaded  as 
matter  m  pais^  yrhicU  they  insisted   was  an  ad-' 
mission  by  the  other  side,  that  it  ifas  not  a  con-* 
elusive  record,  for  in  that  case  it  must  have  been 
pleaded  With  a  proutpatet\  or  it  would  be  ground 
of  'motion  in  arrest  of  judgment ;    the  only  fact 
oh  record  being  that  the  deed  had  been  enrolled. 
So  in  Uyndd^^  ^  case  (a)y  the  Court  held  that  the 
time  of  an  enrolment  shall  be  tried  per  pais,  LilL 
Pr.  Reg.  p.  89,  (b)  H.— And  to  the  same  point 
they  cited  Holland  v.  Dowte  (h),  where  the 
wfiolcf  question  at  issue  was  the  time  of  the  enrol-    . 
ment.     In  Bullet's  Nisi  PriuSj  6  edit.  p.  229,  it 
is  said  a  fine  to  be  proved  with  proclamations 

(aj  ^  Co.  Rep.  71.  (ij  Sav.  Rep.  91. 

must 
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^^jy>  ^^  mutt  be  examnied  wi0i  the  roll,  bedtttee  ttfe'tfliS- 
The  K  lo,  Mgrapher  k  not  appcnntcld  by  the  itatava^  ,{oW^ 
in  aid  of  the  prodanatidns,  and  themfoi^  hi^lii^bi^^kneiit 
^JSew!^  ^  *h®  *»^  ^  *^«  ^^^  ^  ^^*  Iririifirig';  'S^'fiefe 
o,  the  clerk  is  not  i^fpointed  or  attthorizetiby  Vtk 
a5ie»r^  statutes  to  indorse  the  deed  with  the  tinie*of  Ae 
enrohnefit,  and  therefore  it  id  not  eonclusive.  Before 
the  l6  JEUz.  die  date  of  the  enrohnent  was  nerer 
Hiserted,  and  there  is  no  statute  requiring  that  a 
date  should  appear.  If  inserted,  therefore,  it  cannot  j 
since  that  act,  be  considered  as  in  fact  any  part  of 
the  recoid,  and  whatever  weight  the  circumstance 
of  die  daJte  might  have  with  the  jury,  it  is  at  least 
a  matter  entirely  feir  thent.  '  In  the  Duke  ofSo-^ 
ntersefa  case,  in  Dy^  (cX  a  reporter  of  high 
authority,  it  is  said  to  have  been  held  that  a '  de- 
positing a  deed  for  enrohnent  in  a  chest  ih  eoUrt;^ 
which  was  not  afterwards  actually  enroHed,  tvas'  ndt^ 
efibctaal,  and  whatever  doubt  the  margihal  m>i^^ 
may  have  thrown  on  that  case,  it  is  still  in  pohib'id^ 
shew  that  at  least  such  was  the  opinion  of  ^Bi/iBfJ 
They  submitted  (on  a  suggestion  of  Mr.  Baron 
Grahatfij)  that  in  cases  where  the  qu6siftlft*was 
whether  a  deed  had  been  enrolled  *^^Siiii'  ^W^^ 
months  after  date  or  not,  if  the  cettificitte'sttoiAd^ 
be  held  to  be  conclusive  of  that,  it  ttmst  he  ai  wiA^* 
said  mWotsley  v.  Filisker  (d)^  because  the* tfete- 
was  made  parcel  of  the  record  by  the  operatibn  of* 
the  statute*  If,  however,  on  the  other  ijuad^  the  itf^ 
dorsem^nt  Should  be  held  to  be  part  of  thtf  rec<»l)f' 
and  that,  therefore,  it  could  not  be  averred  igaitfit^* 

f(rj  Dy.  Rep.  355,  a.  (4}  %  ftoU.  Ibapi  lU^i  >  ?  t> 

then 
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lie)i,tk^yj?rf)iitfttfld  that  it  ought  aot  to  h^e  bMn       ^^^^7- 
^^^  ^m.what  it  originaUyreeorded^  a»  tibe  The«mtf, 
day  o&.ifbjcbt.the  deed  had  bem  earoUed^  and    in  aid  of 
cj^iiaioly  not  ^y.  the  clerk  without  the  authowty  of     \^aiet^, 
tibe  Cpuit,  whp8©  minister  he  was.     It  might  (they         »• 
suggested)  hate  l^een  aeen  on  inspection  in.  the  ^^'^S^^ 
oflScq  before  the  alteration  had  been  madey  when 
it  would  have  appeared  to  have  been  enrolled  (as 
it  was  originally  minuted),  of  the  24kfa,  and  the 
most  mischievous  consequences  might  have  ensued 
from  such  an  accident,  if  it  were  permilMd  toa 
clerk  to  aUer  the  date  at  any  distance:  of  time>  after 
it  had. been  recorded.    If  his  minute  of  the  date  of 
the  enrolment  were  to  be  regarded  as  part  of  the 
ncord  of  ^  the  fact  of  the  deed  having  been  en»- 
rolle4f  the  Crown,  or  any  other  credkor,  might- 
h^vA  seissed  before  the  aJtaralJan  vi^re  made^  when 
t}|f|. record  would  have  justified  the  seizure;  yet 
the^  Bfm?  record,  if  permitted  to  be  idtered,  woidd 
suppQrti any  action   brought   afterwards  for  the  ' 
tr^qwJ..,.   ... 

.,"J^pr0(g^itl^cimUioded  cm  the  whole,  tiiatthe 
pjp^qtfi^d  ihftd  ;PQt  ibeen  duly  enrolled  at  aU ;  ' 
or> AM4f,  tit)]|My  it  wras  only  effectually  enrolled  xm 
t^f /;24th^i-H4M^  tit.  having  been  once  recorded  as 
e9riq^e4i9f>iMt  day  it  coidd  not  be  altered  to  any 
ot^€^,4Wr^f;^hgjf t  lefive  of.the  Court  ^^-r^aad  tbatthe ' 
d$j^  q^^t)K%i§fiJ!qlm^ntt  ^  eii:pre8aed  in  the  certifit- 
ca^^l^i^grnppail^  of  the  recoi^d^  they  might  be 
afiq^e^^tQ.  glvQ  evidence  against  the;  truth  of  the 
endorsement,  to  shew  the  true  day  on  which  the 
deed  hod  b^n  in  fact  enrolled.'     ' 
rini  And 


502  CitfiES  IN  THk  EXCHEQUER, 

1817.  Ani  they  suggested,  that  if  sach  adterations  were 

TlieKtNG,   Allowable,  thej  would  admit  all  the  misdhdrf  #f 
in  flid  of     practical  ooHuiion  on  the  part  of  the  porter  and 
JSym,      ^e  penoos  interested. 
<>. 
"^iSS***^      ^carfe^  and  Hteiiock,  Sergeant,  in  support  «f 
the  rule,  contended,  tluit  the  deedof  bai^ain  and  sale 
iBUflt  be  considered  as  inroUed  from  the  time  when 
the  deed  was  first  carried  to  the  office ;  for  that  the 
peraon  bringing  it  in  had  no  power  to  compel  the 
clerk  to  inrol  it.  immediately,  and  therefore  was  not 
boimd  to  see  the  deed  actually  inroUed;   he  had 
done  all  in  his  power  to  that  end^  and  was  ^entitled 
to  any  benefit  vesnlting  to  him  fiom  the  act — thst 
it  WAS  not  necessary  to  see  the  deed  enrolled,  or 
even  minuted;  and  the  thing  itself,  besides,  would 
most  freqoently  be  impossible — ^that  the  pcnter,  who 
was  entrusted  by  the  clerk  with  the  key  of  tke  offioe, 
lor  the  express  purpose  of  receiving  deeds  for  ensd- 
ment  after  what  were  called  office  hours,  ivpieaental 
,  the  clerk  himself,  and  therefore,  a  delivery  to  him 
was  th6  same  thing  in  effect  as  a  delivery  to  the 
superior  officer;  nor  was  anyauthooity  cited  to 
fibew  that  such  an  act  was  not  at  leastitantflBBonnt 
to  an  inrolment      As  to  its  being  neoessaiEy  that 
it  should  have  been  b^un  at  least  ftobe  tnroHett 
it  is  not  the  pr^kctice  in  any  case  to  doiSO'^iaad  etm 
judgments  are  never  actually  recorded  tiU  after 
execution  has  been  aued  out  on  them,  unlesa.  fifma 
some  special  purpose. 

The  next  question  that  arises  is,  if  what  was  done 
be  to  be  considered  as  a  sufficient  delivery  at  the 

office, 
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4)ftoe> — i94ie<Aier  it  ou^ht  not  alse  to  be  held  to  have       ^^^7- 
'4ieeii  earollad  on  that  day,  attinn^,  in  point  of    jlie  Kkkg, 
^t,  the  fomality  of  idtimate  ^urohnent  should     i^^ti 
not  be  completed  till  some  si^MseqiieDt  day.    On      otben, 
4hat  pokit  the  case  in  Dyer^  (e)  would  of  itself,  v- 

p^hapf)  seem  to  be  an  authority  that  it  ought  not ;  ^^, 
but  the  marginal  notes  to  that  case  show  that  that 
decision,  as  reported,  ha^  never  smoe  been  eonsidered 
as  law,  and  the  ca^  referred  to  in  those  notes  ate 
The  Dtan  and  Canons  offVmdsory.  Middlemore, 
(eited  in  The  Demi  and  Can&ns  of  Rochester  v. 
Sir  Miles  Sondes  (f),)  Ltus^d  t.  Grettan  (g), 
and  an  anonymous  ease  of  East.  T.  ^  EUx.  To  the 
fitme^int  also  were  cited  Garrick  v,  WilUmns  (hj, 
and  Deponthieu  v.  Penng/eather  ft  J, 

:  in  ail  events,  how0ver»  (they  conttftded)  the 
Miftiioate  of  the  affioer  of  the  time  of  the  enrol- 
menfe  must  be  tafcem  to  be  canclumve,  and  aothkig 
«aa  be  sverrad  agaiast  it ;  for  although  it  is  true 
tiisit>4he  statute  do6s.net  require  the  time  to  be 
iiotioed  Jttithe  enrolment^  yet  in  common  aeiwe, 
4mdil!ir  obtdous  convemeiioe,  it  must  be  considered 
a' most  matemdpart  of  the  record,  for  often  (as  in 
thfe  fnaentncase)  «dvery  thing  may  turn  on  that 
ihct.^  '  Theienrelmei]^  here  is  not  denied ;  the  dis- 
pute 'arises,  as  ta  the  time.  Aftar  the  i6th  of 
JSJifa.  it  b^icamea  rule  ia  practice,  that  the  date  of 
enrolments  should  be  inserted,  and  the  reasim  is 

(e)  The  Duke  of  Somerset*s  case,  p.  355. 
CfJ  Maore,  67C.  (hj  3  Taunt.  544- 

.    CgJ  Plowd.  490.  (7)    1  Marsh.  264. 

obvious. 
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akriUfo,  Aft  4iM>  the  bboka^iU  hoU  tkati*  mwt  be  <Mh9» 

Bfc,,      «*  he*  Memd  J^unrt ;  and  thof  ^xteA  HaHmid 
••         md  R^tmkin's  caae  (kj.  Sir  TAooiKi^  Hmnar^B 
*■"•"  <Me,  r'A  Lii  Ft.  Rtg.  p.  89  A-.(b)  ;   fPin^ 
y.  Fi&skerj  (mj^  Kirmersley  ▼.  Qrpe  (nX  Mii 
Ganick  v.  Williams. 

^ut  ewn  i£  it  were  not  conelusiv^  on  that  paint 
M  »  leoDxdy  thejr  cMMtemied  that  on  the  evidwce, 
if  it  wexe.to  be  let  ]&»  it  would  h^ve  tppeoiedto 
have  been  enrolled  in  £itt.Qn  th?  29d»  for  the  4fjfMl 
was,  they  submitted,  actually  enrolled  on  that  day, 
because  it  was  then-  le&:  qt  the  office. 

To  meet  the  efajeetioii  t>f  the  ctek  h4vii^[^  lib 
authority  to  alter  the  reoc^r  tliey  iilsaited^A«|« 
mere  misprision  might  be  affiended  Ht  mf  tilnB('4» 
was  constantly  done ;  and  in  a  lateottMH eveBf^aftar 
a  writ  of  error  brought : — thait  Ak 
ment  had  l>een  no  more  than  ^• 
rection  of  an  accidental  mistake:  ^andthfefMhuilMi 
that  even  if  the  clerk  had  ^kme-  ^fmu^  maffOim^ 
neously  making  the  akaiwhmjth^QifUlMM 
by  it,  if  it  be  ibund  to  be  right  wh^t^OTJ^^^ 
however  reprehensible  it  migiK  b^'itirlfaaMfledh^riho 
has  taken  on  himself  to  do  so  {04nrkk^f^»ifWkmt» 
cited  antey.    If,  indeed,  the  ffeootd  had  bttcftfcitfya 

(k)  I  Lecxk  183,  moA  Holland  and  jBMiiicaKViSftl4m| 
{IJ   Owcu't  Rep.  138-  CmJ  2  |UU.  iB,eg,^jg^^ 

(nj  I  Doug.  s(^'  .  ,.  , 

irom 


from  rigbt  to  ivrang,  it  mifbt*  piriiqw  hiishuB       i>»y> 
regtorsd,  aniypliaitioa  bj  diem  to  die  aiiteKcf  iii^iiiiio^ 
tiieioUB,  ibr  that  purpose^  but  until  that  ipiaedme^     hkMti^ 
it  vfM  bimfiiigaiid  conclugive;  and  they  (rttted  thi^ 
mpomt  of  ftety  a  petition  had  been,  pveiented  for 
that  purpose,  but  his  honotur  had  irefiiaed  to  enktiv 
tain  the  application. 

Aa  to  the  suggestion  of  possible  collusion,  if  there 
wore  any  such  thing  capable  of  being  proted,  they 
insTsted  that  it  should  haire  been  jdeaded  specially, 
and  that  it  should  have  been  r^ed,  that  the  date 
had  been  altered  perfraudem. 

Dauncey^  in  reply,  urged  the  distinction  whieh,  ui  Fe^ory. 
he  submitted,  subsisted  between  the  record  of  the 
Jkct  of  the  enrolment,  and  of  the  time  of  that  fact, 
against  the  argiimenta  pressed  on  the  other  side  to 
austam  tbe  pnqpositiMi  that  the  date  of  the  enrol- 
ment, aapart  of  the  recordj  could  not  be  averred 
agamat.  And  he  insisted  that  another  distinction 
aswe,  mk  this  bemg  a  case  where  the  record  had 
heeoi  aherad  fitn  right  to  wrong,  and  that  therefore, 
on  t^ioaa  gfmmds,  the  cases  which  had  been  cited 
did  not  boar  against  the  aiguments  used  in  support 
^the  pipesent  nde.  Those  cases,  too,  (he  submitted,)  ^ 
wUdi  had  been  opppsed  to  the  authorities  cited 
againt  the  rule,  were  cases  where  the  parties  disput- 
ing die  4ay  c^  the  enrolment  were  parties  tp  the 
instrument,  and  were  on  that  account  held  to  be 
precluded:  whereas,  in  the  present  case,  the  pro- 
secutors of  this  extent  were  strangers;  and  that 
is  the  distinction  taken  m  the  case  of  Holland  v. 
'  VOL.  III.  M  M  Doxvne^ 
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TkeKr!^^  (tio  ^A^^fvdd}  reconciled  tlve  ilp{yalietttty'C9ttMi£8^ 

in  aM  «^  tory^ec^itiotts  to  be  fb^nd  in  Che  hookb^  «iM  "^Mifeb 

^^^  should  he  the  gromifiworic  of  th^  daeii^itt^  ^AMi 

V-     .  tihe  Oofirt  virere  abo»t  to  esftd)Ksh  1>y  thehr  ^tMstiicrti 

^^g^^  t>h  thfe  ^'JireBcttt  c^ubstfon* 

Obahah,  Baron.  Hits  is  a  case,  ndt  only  of  greet 
ntq>ortdn(ie  to  -Hbe  pRrties,  but  inTohring,  in  point  of 
firaAice,'  a  question  of  considendble  moment  to  the 
public;  Inm,  however,  desirous  of  deciding  it  now, 
km  the  'recent  impression  of  my  mind,  unless  tny 
brother  should  wish  to  talce  time  Ho  consider  it. 

^  [ttis  lordship  then  stated  the  factb  and  the  ques- 
tion.] The  point  ttself  lies  in  a  narrow  eompa^ 
isnd  ih  an  6rdinary  case  wouM  not  hare  so  much 
occupied  the  attention  of  the  Court.  'On  life  one 
hand  it  is  contended,'  that  the  enrolment  is  not  of 
itself  a  record,  and  ihat  it  thetefore  afllHitB  of'«tn 
averment  impugning  its  date.  On*  the  oth^  httnfl 
it  is  insisted,  that  being  a  record,  It  i^^ohclui^e; 
and  that  as  tfhe  certificdt)3  ^at<^  the  iMed  t&liav^ 
been  enrolled  on  the  2f2d  dfjuii;,  it  UM  be  tdtbd 
to  be  tfue,  and  cannot  be  Aiithei'  inqtrifwl  of%     ^  * 

Another  question  is,  whether, — ^if  evidewie  Cotdd 
be  let  in  to  shew  the  true  day  on  Whidi  the  dwl 
was  actually  enrolled, — from  the  statbmeht  of  to 
testimony  before  the  Court,  the  deed  was  ii&ti  1* 
ipoInt<)f  law,  under  those  circumstilnc^  in  iteB, 
fentt)l!ed  on  the  sad  of  July,  the  day  on  wWdi  it  wfe 
brmight  into  Che  office. 

On 


hi. ik^reims/)  t*^  pp.  dim  cmmi^mkon^  IfOfkJoio^^  Tte  k;i»« 

tinction  is  plain.  The  in8tn#»«nt  itsi^  is  eertfiply  ^^^^^ 
not  a  record  ;  the  certificate  of  its  having  been  en- 
rolled is*  Th$  history  of  eaiolmei]^  }s  well  k^OFn, 
Theprewable  to  th^  27)ih  H- VIJI.  (cb.  1^,)  4f(tc^ 
tbo  inooiw^nibiiQefi  whifi!^  ^roso'fro^  th^  e^>^  of 
tW  dand^fiftme  nature  of  the  ^qet^nm  qf,  usef  ^  M^ 
it  i¥9s  jiii^a4^  tliat  thq^e  jmony^mm^m  ,^id4 
lie  (^^tQ4  bf  thft  aet  wquiri&g  dj99ds  (Of  bsrs^^in 
uid  sale  to  be  enrolled  in  some  court  of  record, 
tb$l!pbfr  ^iipplying  thfit  .notoriety,  frfim  the  nkisenoe 
{)£\:ff^i^,  w  wfh  m>4es  of  conveyaiicey  so  man;; 
niiMhi«&  w^ife  ffi^  (0  h«re  a^ai.  The  object  <^ 
^firolm^Mlt*  theiQw.  was  to  give  publicoty  to  such  c^ieit 
veymces»  as  in  the  C9fe  ^f  letters  patent,  whiph  9f^ 
niiU /unless  'they  haii^e  been  duly  enrolled.  All  this 
gMi  liisi  li^urinM^  'the  position^  th^t  enrolinent  is 
milfi^i^mQOti.  The  cas?  ro^  relijsd  01^  for  th$ 
Cmm:  i$  s^tgi  ffoUand v.  Dom^e,  in  ScMlle, 
;^ldlM^ri4  lliihr^iftsdft  and  With  some  4iiiferenpe  in 
09>mv  &f!):it[MjSta^  in  SmUe,  that  the  eooit  lef; 
the  parties  in  to  aver  against  the  record ;  whereas, 

faUt'  Mliil  mmhm^f,.  But  i^iring  the  Ctoy^  the 
MX  faem^i^f  J^  case,  91^  rep$»1;i^  in  ^wiUh  y# 
4Sm»  skws 'bsepi  xsases  iff  more  modmii  taq^es.  ^}^ 
Ihkvip  ii^s(ifblJ0hed»  thitt  np  aveiweM  or  evi^eno^ 
4d»Ujbe>iBeaeKved  to  shew  that  the  d^y  of  ^  4Mt0 
of  an  enrobnent  is- incorrect.  It  has  bow  saM 
u  MM  2  that 
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if iV---  thiii-Ifindeh^Me  it  in favbw of theai^gtefM* vaU 

m  aid  of'    Tnftkes  niticb  mof e  strbn^ylbr^  3efAlffiditisbk]^lhe 

^othCTt"^    pi^seiitocCMidntforinthatck^^ 
t.  '      outofth«pniit^ce,tli€fiiii6ii)d,0^ 

^^^tlTrs^*  of  the  tenn,  whicli  is  always  considered  as  relating 
td  tlie%st  day.of  ternrrt^e  Court: tiftK&M  ««fc  suffer 
that  itsage  to  inM*k'an  kjiisfiee ;  agid'  thd  whole 
itasqhittg  <^  the  Court  on  thaidedsion  tends  tc^  shew 
that  ^^ffiey  treated  ihe  ^rolment  as  a  rec wd,  and 
one  which  roQcliided  all^  men  from  denying  any 
thihg'appettrii^  ^^riA&k  th&  record,  as  antedate,  itc^% 
but  they  Wtain!y1i^dr''thfA  they  inl^ht  fake  an 
armniiot  whieh  st6od  wi^ft  the  ree^»  aa^did  wit 
itnpugn  any  thing  appar^  withiii^  tt<r  Nmv  h^a^  ' 
ihe  precise  day  of  the  enrdknent  is  apfaMit  ftlthin 
Ae  record,  and  therefore,  aecdi^difigf  toHhM  eiw, 
cabhot  be  impugiled  by  goin^  iftfi6  Wde«ce  (in 
support  6r«Q  a^^nnent  a^fifett  fR  -'    L^rf^m  iku 

^  Then  the  verymodenb  tsAe%e  ^SStM^  fb^^ff% 
3!r3^  is  Igfirite  decisiTo'  oh 'this'^dftfitt  ^^aftMo^he 
Crown;  'It was  in  evidenc^  ther^,  ttef-ihioeiaiti- 
Tnent  had  oHginally  slood  ^^dseiiifli^ 
and  lilat  it  had  al^iWaitl^  bdek  malle  ^el^ta^  die 
clerk,  of  his  own  authority.  ItlMs  tbnmtsid^^^ 
the  clerk  had  no  right  to  do  so  without  leave  of  tie 
Court  I  but  the  Court  of  ComiribrfPI^  H»ll,*that 
the  enrolment  was  qtmehisive.  On)^ktHcil^^ 
mtter  ha^d  been  bitrtght  heforfe  tim^i4iS6kfi^ile 
^  Rolls,  on  an  application  to  hibrfe  th^  iflifeMtftty  **- 
stored  to  its  original  state,  Who  put  tto^aftuilW*- 
'ible^uestfoti  to  the  counsel  who  wi^rfe'  i^*sii){fport^if 
''^'  ^  the 
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Jf  pppER  and 

It  ow  Iwidly  b^  .n^e^ssary  to  go  to  ,ti^.  other 
parts  of  diia  ease,  !Qar .to ^ve^aii.  ^qjHiuoii  that  wber# 
ajyi  that  it  is  po$aible;fQr.tl]^  ptorl^.t^^  d^i  wI^Ojsp 
ol^ect  ia  to,  procuiie  t)ie  €»r(4i^B%^f .a  Bi^r  Jb^ 
Wn  donebyhiqiy  although  i^eJaat^reiQfipals^Qf 
enrollu^f  wjbi«h  it  ia  the,4u^<]f  jtli^  oflS^  pei^- 
fonn»  jet  reiii(ui»  tot  bei^  dpiw^  it  if  ^i}%ieiit* .  The 
poskiaii  &ym  LWy^fi  PiaeticaL  JR^fi^tec^  only  igocs 
to^  .what  haa  hcie^  adpoatto^  t}iroi^out,  th§t  Ujie  tiine 
ofl  iw  esiQbxifpIr  niay  be ,  t^ed  jwr  jp^^ 
mijr  w^?r§:it  i8noiPl^:9f.theTecdrd.  Tb^  case 
in  i9^».  I  @99#idfir as  of: nipi axrt)ionty i  but  aato 
the  marginal  nptoi  «]^pe^ed  to  Ur  |AtqF  bear  ua- 
questionable  marks  of  having,  been  added  by  some 

igmon  immi)^  >»  th;?  jpwffiw^n-  The.; «»  i» 

,  Mofim^^  t^jy^ojM^d  Cmwi9(^  an^ 

•tiUKt^^iltti^^^  wd  Gret^Qfi^  in  Plou^en^  aifiear 
/j^<fafire^d§BjW£piWqdftim  of  the  u^ai^gLnal,  note 
itbr  ^etit«|s0  <%^;,^P(2f^»  ap»d  X  think  it  con^etoly 
tdbtteJmti^ftO?r«w^  ca»- 

i;5'f*TJ^Wi  i^t^^ii?'^  r^cprd,  and  I  think  it  unan- 
ifl^W^ly  W»  :t^.?ijrolmen^  to  bear  date 

)flf  |^e,<5«^'pf  Jjvi^,  -aAd  concludes  iJl  q^uesti 
^  j^^Pl^TOre,;  a^d  eYen  if  evidence  wl^re  ^dmi^ 
.  fS^^^.(^}fjjj^  wQuid  ^pear.  to  sjbiew  ,th^  enrolmQut 
ito^jhaye  l^n^a^^^  onJ;hatday%    If  Youv^  had 
,'\,  MM  3  been 
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^817.      ^en  in  the  office  on  tlietasd,  when^fli^  dc^ Was 
Thp  KTing/  bWoight  lA,  ft  seems  to  be  admitt^  ih*«  %  iWBM' 
in  aid  of  ^    hive  jus^ed  the  date  as  of  that  day,  attfl  it'WDUM' . 
^oAerT^    have  been  foir  all  purposes  an  teroltoent.    In  pdttk  * 
«•  '      of  fact,  however,  he  did  n6t  attend  ihffhy  htxt  it  fe 
there*^*^  proved  that  his  servant  received  it  into  the  ofltee, 
and  by  his  authority  deposited  it  6n  lki4  dedc  that 
night.  It  is  qttite  clear,  too,  thfttilie  patty  deftiy^ub 
of  having  the  deed  enrolled  had,  by  bringing  iit 
the  deeds  done  all  that  it  was  in  his  power  to  do 
towards  its  enrolment. 

II;  ia  then  said  thftt  the  deed  was  not  brouglit  In 
in  office-hours,  but  there  are  no  appointed  office* 
hours  established  or  recognized  by  the  act,  so  that 
the  party  has  the  whole  day  in  which  to  do  it. 

r 

t  was  somewhat  staggered  by  the  argomen^^ 
that  it  h  not  required  by  the  act  that  the  day  of 
the  ettfolment  should  be  recorded,  hut  if  it  hai 
always  been  the  practice  to  insert  the  dateii,  as  it  a]^ 
pears  to  have  been,  I  think  that  is  a  ^ufficieii^  answ^^ 
It  certainly  is  a  very  convenient  regulation  thai  the 
4ate  should  be  inserted,  and  whenever  it  i^  it  flsi^ 
ba  taken  as  forming  part,  and  an  essential  part^  cif 
the  record.  The  party,  therefore,  having  dwe 
all  he  could  towards  the  procuring  this  deed  to  be 
enrolled,  and  it  having  been  accorfingly  recoifded 
as  (enrolled  on  the  day  on  which  it  was  brought  I10 
the  office,  I  consider  that  record  as  conclusiv?^  and 
thiat  all  parties  are  bound  by  the  efiect  of  it,*  »n4 
consequently  this  rule  must  be  madb  absolute. ' 

Wood, 
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*  Wwsh  -i^w.— My  MtA»r  Gruham  \»y\fm  .     ^^'7- 
gMW.fP foUy intothe ,^e?tioa arising  911  t|iU. c?ij§^,  -^h^ Kdjg, 
I. Wi^.c^iW^eirJt  9u|l«iQ4t  for  me  %omyi%  tjlb^t  I     «^>^d  of 
enliDely  i^iKiur  wkh^him ;  but  iu  a  m^^tei:  ^i  \)m    ^£^^ 
vtry  .gieat  pgportaocQi,  wit^e  the  poii^ts  h^e  U^u         v. 
expeasly  veflerved  for  the  decision  of  l|he  Cpurt^  it.  ^^qAot^* 
19  proper  and  neqe^aarj  that  I  should  state  t)^^ 
graunda  of  the  opnioo  which  I  no^  deliver. 

The  certificate  of  the  enrolment  of  this  deed  of 
bargain  and  sale»  offered  in  evidence,  is  dated  the 
2^AotJuly.  It  is  objected  that  that  is  not  the 
true  date,  and  that  proof  that  it  is  not  so  is  ad- 
missible, to  shew  that  it  was  originally  and  pro-* 
perly  dated  as  of  the  34th,  in  which  case  the 
Crown's  extent  would  be  entitled  to  the  preference, 
otherwise  the  bargain  and  sale  would  have  priority. 
The  questions  then  are,  whether  the  enrolment 
ff^  this  deed  is  a  record,  and  whether  the  date  is 
part  of  it,  and  whether  it  is  a  record  of  such  a 
nature  as  that  evidence  may  be  received  to  con- 
tradict it.  It  appears  by  the  cases  to  be  the  opi- 
nion of  all  the  jjudges,  that  it  is  such  a  record, 
and  that  evidence  on  an  averment  against  it  is  noi 
admissible.  A  distinction  was  attempted  to  be 
made  in  argument  between  the  fact  and  the  time 
pf  the  enrolment ;  but  the  time  of  the  ehrolmcnt 


xn  Phwden\   it  is  said,    that   "  none  can  say 
that  the   King^s  charter  was  made  or  delivered 

^    •  '  MM  4  at 


*'^oia^^  kwwledg^^m  wy  wit  ju^ 

thw  wben  it  bears  4ate ;  for  to  avernthMt.  it.  wit9 
a]itedaA6d,  or  thiit  it  was  delivw^d.or  Mdmowledg^ 
aift^r  tbe  ^d^,  tends  to  the  dis(»redit  oi  tke  peajt 
seal,  or  of  justii^  or  qf^  qfficer  qfrec0^  pk$ 
recorded  the  recognizance^  or  the  stf4ute-inerch«D<^ 
imd  the  like.'"  Now^  the  enrolment  of  the  dee^i 
.  in  the  present  instance^  is  a^  precisely  sio^ihu'  eas^^ 
and  therefore  you  caj^no^  for  the  tas^e  reasona^ 
aver  that  it  is  antiedated;  beoause  it  is  an  enrohneHt 
made  by  an  authorised  officer  of  a  couil  pi  ^¥i;Oi^ 
fuid  so  produced  by  him. ,  Nothing  can.ho  st^ofag^ 
lis  affecting  this'  paint  than  the ^aae  Ji^^tZ^Hrif 
as  ultimately  considered  and  decided— (hi/ij  kwjlf 
ship  stated  the  case  at  length0--71)e  jQpifftr)<if 
Augmi^itations  is  not  a  cofut  sitting  iwj^gmmtf 
but  merely. an  office  of  record  |  a)94  ^.^fSSHfffb  W 
the  authorities  coUected  in  the  ntVgy^liT^^^ithtft 
tliat  ca^e,  it  was  held,  that  a  4ei^i /W^fM^fl^ 
vested  the  interest  with  relattqa,,  a^?t)|f^oftii49 
estopped  to  say,  that  it  is  not  m»Vfy\{pomiSstg 
tQ  its  dat^A  and  the  consequeace>of;  dw^  4(H$Qi^ in 
|he  case  pited  from  j9ibor^  wan^  that  tj^  4gik^^klM^ 
there  was  ousted  of  his  term.  It  is  fafdiiit#i(}y>^ 
below  to  have  been  held  in  the  Exchequer,  £.  T. 
-^pt^Pb.  that  the  delivery  of  a  dec^  tQ.  jk^  ]^- 

.  *  Duke  ofSmerset'B  csae. 

'    roHed 
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iSji^i'  )|j!^i%  ^^eittkily  csn  he  '^for^6T  thad   ^^^l 

taf  ocmi<fe^^  as-  enroffeihwift  relation  to  tiie  day  ^^^  y» 
towiTOia.  A»t^th6eas*WMcllck;efiiT^  ^StewT* 

the  statMe  of  Hen;  V  III.  and  f!ie  i6th  year  df  W£. 
Ubi&re  is  good  reason  tlhit  a  pttty-inight  be  per^ 
ififtbed  to  give  ^svidence  of  tBe '  day  of  itti'  enrolment 
hating  been  acturily  madfe,  lieeaaiie'if  was  notihe 
usi^e  at  lihat  time  to  insert  the  particular  day,  and 
if  a  dalte  was  giveh  in  term'  time,  it  was  genend  a^ 
6f%htA4etki  wiifeh  has '  relation  m^  law  toibe  first 
day  of  the^'leim;  This  inebnveidieiice  attended 
that  j^aetifc;  thit  If  a  defed  was  not  in  fact  enroBed 
^Mlflitn^^  six  lUoMlis,  shon^  that  time  have  expifed 
by  Chc^  seeond  diy  t^term;  yet  if  it  were  enfdled 
ifMy  tinie  ^^%elbre  the  end  of  the  terin,  it  would 
Iki^  be^tk  cikHSdered  to  hate  been  enrolled  as  of 
liiei  first Mii;^/  and  therefore  it' was  that  the  courts 
^^A^teiOtdLtK  ttrte^iWtbk  enrohnent  to  be  given 
iti  i^msSSeP^ ^ta  We  i^egtflation  adopted  of  in- 
Si^rtiit^tliii'^^iS^^  ^^e^  ^I^considif  tliat  the  judges 
ibak>lA%«i^ffstiW^  ^e  rde^as  if  it  had  been  on^ 
df%lMP]ieitttyii^bf«Kesfiitu«ew  And  that  is  also  te- 
W^^aami^^kl^  ^Bargain  &  Sale/B:  10^  p. 64.) 
i«-€>tti'ttflll  ^rt^hd,nhertft)re,  I  am  cleariy  of  opi: 
ii^»|2«)(iJt  «i4deiiee  ought  not  to  have  been  received 
fii^eoiftifiaiMfiias^ord.  "  '  ^  -     . 

r.I  ilaOt  di^'ibtft  mt  wbl^  oti'  the  qtiestion  ^ 
deeds  being  to  be  considered  as  enrolled  on  the 
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^9tf.      digr  of  their  bemog  been  bnnil^  m>'^th(iiigli  M( 

The  Kisic^   <^ea«ljtallf  and  de  Jkc^  enrolled.    I  sm^i:^ 

iu  M  of    wm  tlkst  1^  ought  to  be  <Kawdmfiit»;  after  .entol^ 

*^iC'   m6iit»  as  auroaed  of  Otftt  day  fay  rdM$i*;c.atid 

V.  '     the oaee oiGarrkk  t.  ^ilfimta  k r^^ietns^  ^en 

"*^^*^  tliat  point,  wJiew  the  Courl^of  Gommoft  H«w  ee 

hea 

'  A4.  to  whut  haft  been  said  of  o4|oe4)Ours«  tbe  a^t 
of  parliaiQwt  appokits  t^o  ^ueh  tiiyie^  wd  a  perty 
hi|8  tbe  wjb(^  day  to  hmg  v^k  hyi  Jn^trameBt  for 
mtiismot^  %  mA  the^Bv^r  ifvpeara  in  ti^in  cese  te. 
havebee»  aprare  of  that»  who  ^  his  ofm  ^ep^s^ 
nience,  if  he  cho^  to  \»  absent  from  the  piiiWb 
left  a  person  there  for  the  exiH^ss  purpose  of  re^ 
ceimig  sMh  deeds  as  m^ht  be  brought  to  ihotdflQe 
whm  he  should  iRot  hiBisdlf  ?be  them ;  .and  it-fo  hw 
duty  to  reeofd  tfaitjenmhaeBt  as  of  Aieday  oo^hiah 
itis  so  brought  in»  1l}»  c^s^  ^  C(rtfibe»i^^  ffm>^ 
in  Htttt^  1  will  not  4dyert  (o  $  but  there  is.  apr 
ot^er  case  to  be  found  inpag^:6^:of,ik^mm»i^o9k: 
CJemmg$  V.  PitmanJ^jNhi^t^jX  ms  d^dlA 
that  in  the  cBse  of  those  ^A^  cliimed)  loiy  jetjtto 
of  persom  attainted  in  the  rebett|tw»^eM  itt^yi 
brought  then*  conveyances. to  the.S^tehe^uer  t^lAe 
enrelled  within  one  yesT)  if  they  biwtglhil  and  dcdi^ 
^Vered  those  oonyeyances  it  was  suftcieal^  thpngfi 
they  be  not  mroUed^  £Mr  thsy  ha^e  pesfomn^  m 
much  as  was  in  them.  .       ..r  tr^jj; 

Then  it  is  said  that  the  p^cer  jb^d  i^O  Of  l!^t<^ 
alter  this  record  as  he  has  done ;  bvt  it  would  be 

monstrous 


iiHMidttwwiifwey'sittiiig  in  tbis  Ciiorl»  welietobe       'g^^ 
eifiiftiiM9iiig'  ifito  tin  ncords  ttuda  by^tbe  dlfaniaf  i]^,kisi^^ 
thd  €mirt  l>f  CBumterft^fofik  ivoidd  mdnoe  aafaKhxDg     in  aM  of 
dfjnrifliiiMiimt;  md  thecffnao^uenoesvoiddbd  ab»>    *^^^ 
suidt-fbroftdCdureniglrthrtdsdeedei^  w 

dsy  aad  anodiar  on  Mme  other:  nor  ou/vnr  intu*  ""J^S^*** 
tigate  the  conduct  of  those  officers  over  whom*wa 
have  no  controtd)  or  inquire  whether  they  have  or 
hate  not  d6ne  their  duty.  Hie  CouM  akibe  fay 
^otn  tihey  are  appointed  can  do  tha^  but  ^  ittmsfc 
tfke  the  records  as  we  i&d  them^  and  are  deaf )y 
absdhrtely  bound  by  their  import ;  and  to  ue,  m 
the  present  oas^,  the  enn^ment  appears  to  be  rt** 
corded  as  made  on  the  ds(d  of  July. 

lllic»Aiu»tf»  Manm.  I  Asik  be  very  duart»  as  I 
Ml'  deirly  of  opiiykni  that  evidence  ought  not  to 
hav6 been  vee^edto cmitndiot  thiff  reeovd. :  The 
cAseof  Gdrrkk  v«  fVWmms  is  quite  decisive  on 
the  point)  and  ii  was  a  much  stronger  case  than 
tlie^reiMnit )  iforitero  .tlae  officer  added  to  the  10* 
etoft  fMr  yMTs  after  the  grantii^  ^  the  anmiil^ 
vtm^  w  be  4ist  aside,  ani  the  Cent  ineuld  not 
H$Mn  M  any  ai^gMient  on  the  misconduct  of  the 
oAeer.' '  The  Chief  Justice,  who  took  time  t&  can- 
al^ hia'jiijvmnt^  says  expnessly^ocwards  die  end 
eC^yr^  tiiat^^beMemoriai  waa  canefandve,  and  '^that 
fto  ^rment  or  evidence  shall  be  received  to  sht«r 
that  the  date  is  incorrect  ;'*  and  though  Ae  Cbort 
reprehended  the  conduct  of  officer,  they  decided  that 
liiey  n^ere  bound  by  it. 

That 


5a€  OASfis  in:  thX'  exchbqejbh^ 

i^J*?-   ^       Ihat  easecqme.  afol;«i8i^ /lMfem<^^^ 

ijli^^jj^gy^   OuoHMy,'  on  a  billibr  axi  'iii^iiii0tk>Q:itd;rrQafeMl^ 

ki  dd  of    jidie  anmiitente  froni  proccttdaig  .40r.*eB«fiftj)i&:  abvrirt' 

P^^      mttof  sttovnej.  Hie .faiUf  .8t^tad»  tmodipBt/imi^ 

V.        «dier  thmgii  that  the  monrnml  mA  nofe^tfmptriy 

*^SSl***^  *raiiKribed5 .  and  oa  TVfr*  Girdkikm'B.  hrirf  I 

find^d/diDFt  note  of  what  the  Zk)n£  C%M<?efibr  mi 

JOB  that  offlttsioii.    Afiw  traveMiag  through  4ie 

other  {KHQta^  his  tordship  proceeds :  ^*  J^  the  r(- 

cDili>]viw'bBefti:dtered  coiitrary  to  viimt  it  ought; 

tethiF^-  beoB^   apidicetioQ   ought  to  have  beeii 

Inade- to«> tlierkeeper  of^ tite  records  to ; xaakfi j It 

nght»    Atpremit  iiiejaoeoid  it  complele;  bat  if 

any  vice  be  in^  h^  thcav  w^.he  an  tasplmtioi^'Ao 

the  Master  of  the  Rolls  for  the  purpose  of  altering 

4t }  faMt  till  ^hat  tBDeit  stands  ^  a  <|^«1  ,r^c(i|i^" 

The  Ke^ :  i^aestion:  ^te^.  wheU|er.  the^  ,^ii^,  jfq^ 

9isxpAl0dt  witlun  20  da]^  ^  An  gqdfr  vew  gi^,^^ 

the^elerk  should  attend  with  th9.  f i^pmoJ^^^tfc^* 

N^ir  ther0  was  no  questicovqf  the  %t  tha^j^e^fjLpfi^ 

iNd not  been, enrolled ji^rttWn&Hr  3f*W3k<teHf §^ 

the  ChanoeUti^  eduld  ptdy  hftve.oal^d  %v^  ?FflW^ 

to  aeewiiat:faa4  been  reci^^^d^d  to^h^^^^i^  4S9^^ot 

EUonf  Lord       *  Eagle  v.  6amct,^^0n  a  former  occasion  tiie  XflJ^CAan- 
ChanceUor,    cdZfer  expYessed  himself  in  ilris  cast  to  At  foMki%^'tf^^ 
of  the  tame    4«  Hiig  Court  timst  considsr  the  r^oatdlof  Ite  me^asbkik 
opimon.        iUwLsanie  tmrnvtviffw  aai^4^i|rt  fyClair,^aad.i|i[#B  f^ 
Oourt  of,  ^onnuin  Picas  |ia^  decided  l)kat;it  ifk  ^ff^^Xjf 

V,  uus  Coi 


record  of  the  mexnoriudas  it  noW  stands :  jf'aoy^ 
is  equally  bound,  and  f  must  refuse  !he  injunki^,  he 
it  to  tile  grantor  of  the  antauity  io  file  d  hfll*^  ^hi^C^r^ 
Itft'Qie^pjafpm  of  liaving  the  t eomd  ifii»6se* t9  itaiodiM 
state,  if  ht  shall  be  so  advised.  ,    > .   ^  .  1  -r.-y^ 

^  The 
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lliespplicition  of  the  plamtiff  in  equity fviBSti^  ^8^r 

at^tkattime^  imd  theMaster  of  the  Roils,  ^en  apt   j^^i^KM^ 
tdied>to«ftermrdB,  aim  dedined  to  intetfeie*   Hiat    ^  aU  of 
is  oertamlf  a  strong  ca^,  and  is  bottomed  on  soimd     ^ihia§^ 
atidionliea;    I  do  not  presmne  to  say  that  tiiene         9. 
are  not  modes  of  pleadii^  by  whieh  a  case  may  be      ^^teT^ 
made  where  evidence  might  be  admiss&le  in  a  conrt 
of  ecfdty/bnt  on  this  record  there  is  no  sutdi  case. 
The  issue  is,  whether  this  bargain  and  nde  timm 
duly  enrolled,  and  the  plea  is  suf^rted  by  product* 
mg  this  recoiHl.    By  the  Annuity  Aet,  (53  Gm. 
III.  eh;  141.  sec*  7.)  the  day  an4  hour  arereqinNd 
«o  be  enfolted.    Here  also  the  date  is  of  the  ifast 
lAiportanee,  and  ought  to  be  inserted. 

'(%  the  other  point  ofth^case^  if  we  should  hate 
lieen  of  opinidn  that  this  evidence  were  aditoisfflble, 
TthitikltH^uM  be  stiffioierit  to  support  the  jpled. 
It  {jimptdssible  to  dispute  that  the  lodging  the  deed 
^  the  officeVs  hai^  in  aii  enrofanent.  And  indeed 
^Ite  iaffitirs  oFttmnkind  would  be  in  a  dreadliil  condS- 
ItibtfB'ff'wferfe'notso  J  -ftir  when  the  deed  is  once  so 
lodged^;  ihe  pirtj  mt^redted  in  it  Ib^^aB^domi^itm 
a;nd  cpntroul  over  it,  and  it  is  from  that  moment  ^ 
left  ^utireiy  with  the  officer.  If^  as  has  been  eon- 
teaded^iaii  attOaLand  c<MD(iplete  enrolment  werr  no-  ' 
t^flR>ir^,'-^i(l'  A^ed  has  not  beeir  enrolled  on  the  Md 
noi^'oft  tKe  ,i4th  of  July;  but  the  caises  all  d^dde 
jtlka^,t:1iat,Ts  not.  necessary,  and  that  the  ;nstaAt 
atdevd i(is  todged  in  the  office,  irom  that  instant  it 
hraat'^hd' coAnderod  aa  >eitiiolled^  atkl  the.pnotiee 
accords  with  that  rule.  .  ^ ^     ^^ :    u  *  ^' 

It 


.    t9t7*   .      Jb  18  mtmkud  M  ikiB  oaae^  that  aUilMMglLfbe 
IbeS^ita,  ^^(rf&o^^W  "'we  over,  if  Mn  ¥pinig»  oi  rtEy>  dbvk^ 

.0./  «f  41  de^d  is  FBceivod  ^  th^  oilciNi$»  ^ 
^^Sn!^  JMitiriw)  are  the  offieers?  Is  .tlMre  anr  paitinbr 
feimii  .or  pewM«  aamodJiy  tbt  wsft  te  vp^e  Ih^ 
Ae^?  Mir*  XoiHig  is  4h0  ohi^^^fevk,  ^  lie,  er 
utiber  penow  ni^pwKted  hy  him,  i^  there  in  wdrr 
to  xeceive  tihe  deois  that  maf  kfi  brought  to  the 
offiee^  If  he  oi  hk  darks  iieeeive  a  deedi  eitb^  hf 
tibMiaelves  or  1^  others^  iaiit  not  pfwwiy  the  Mse 
Amg? 

'•  . 
The  moment  you  adniit  that  it  was  leceived  by 
Mjc.  Young  at  (he  officet  >th$jb  j;oo9MI]4  i^vhptwie 
aou  fiwdiinei^it.  Jt.i$  clear^  thiytif a^otreeeived^ 
3am  persoiiaUy,  but  k^  auAher  timdjide^t^ppml^ 
by  him,  and  aecfli^iiig  to  ^e  usual  c^UDsejoijf/Ae 
,0$4cerit  is  equity  so.  Whyis  j^;  ^w^^oqp^Uy.iu 
Ihe  oftoe,  if  so  roceimd^  as  if  Mx^J^m^^issif 
had  /i^eof^yed  it  ?  Mr.  Young  jvaa  .cpcaiijthiod'ioftjtft^ 
.trials  and  8ay9»  that  tJie  offix^-houss.stt  imlrth^  cAly 
tkues  when  h^  jreeexveii  (those  dfio^yJwAJ^jiii 
and  lus  clerks  sometimes^  attend  aftttr-itlQMfe^hoiilli^ 
If  so,  ^u  thqreis  no  magio  in  offioOfhour^^odfe 
ati^es  that  it  is  .the  univeiaal  psaptune  ^dqrti^  to^otohe 
.tbe  ennolmeiM^  hear  date  the  day  it  oonaosiintoi  ii» 
islKfie;  hut  the  ^mdmwt  iieGessarj)iy,)canxiot;:;bdie 
{4aoe  until  aoxne  ^days  after  i  fautiho  day  on  vJijch^ 
wsm  in  is  the.day «i{i^  which  tha  eiKffolitiwt  kmtB 
date^  [His lordship  then  wemt  through.tbeiloifcdiilS 
facts  of  Mr*  Young's  evidence,  and  dwelt:  on  Ae 

circumstance 
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mkemaituaM  ^Mthe  poiter  \miug  ttdhDmedL  to 
fkcm&^9d&  brought  in  m  lut  abMUse.]  £o  dttfc 
k  «pp6alr9  tfaM  Ais  poitir  wis  «  mtusli  nadir  Mr. 
¥ow^  autlunity  us  as^  ^f  the  clei^Ls.  [He 
tkeii  adtertei  to  die  evidence.of  the  d«rk,  wfae 
Immglit  iHAe  deed  and  left  ft  with  the  porter.]  ""JEL"*** 
N0W  ^ojfqwse  Ae  pertier  had  said  he  eotM 
net  do  it,  then  thie  yonng  inain  woald  hai«  gene 
to  one  of  the  clerks.  •  It  h  impoonhte  to  aay  that 
the  young  man  (the  clerk)  was  in  fault ;  if  thert 
was  any  n^l%enceat  all  of  the  officer,  it  does  not 
hdoi^  to  him.  [His  lordsSiq^  then  applied  himaelf 
to  the  consideration  of  the  remainder  of  tlie  eri** 
dence,  and  observed,  that]  Such  being  the  facts  of 
the  case,  and  tSiere  being  nothing  Oif  fraud  to  effect 
thfe  qdestion,  I  diould  concerre  that  dns  deliTeryi 
Vf  4he  deed  ift  question, -by  tSiis  young  man  to  the 
poMer  left  in  i^n-ge  of 'the  office,  is  as  nmch  a 
ieavkig  at  "die  office  as  if  it  were  teft  with  the 
fAcer  hfatti^,  or  any  of  his^  derks.  But  l3ten  it  is 
ImMv  thitt  there  is  no  minute  made  of  such  delivery. 
Thatisfxjnly  a  plan  adopted  foi-  tSte  conrenience  of 
Mr.  Young  himself.  Suppose  the  minute  had  not 
b^en  lUbdeibr  « week,  it  might  be  asked,  would  that 
affiK^t*  ^e'  enrolment  ?  Certainly  not.  If  the  officer 
ebboseto*  trust  to  his  memory  as  td  the  time  when 
a*  deed'  ia^  left,  he  has  a  right  to  do  so.  There  is 
no  injustioe  in  saying  that  he  may  do  it.  He  puts 
it'<down'in  order  to  remember  the  day  of  ddivery. 
He  piits  it  down  in  his  minute  or  day-book,  but 
tiiieit'  oonld  not  be  more  a  public  notice  than  the 
iod^ent  of  the  deed  in  the  office;  and  if  it  be  not 
ivMohitely  necessary  that  the  enrohnent  should  be 

made 


5^0  CA3BS  IN  THK  SXCH£<iUBi^ 

t»i7'      jfiade  at  the  lame,  (and  I  h«?e  heard  no  caae  died 

The  Knro,    ^  ^^'^^  ^^  it  is  80  in  point  of  law,)  thpit  whkb 

is  aid  of    has  been  done,  was  in  idl  reflpeeta  sufficieBt.    But 

^SeiT*    in  point  of  fact,  how  is  any  puUicity  gi^en  to  the 

.  ^         enrolment  taking  place,  when  the  formality  of  w- 

^J^^^^  »>bMik  ia  an  act  whieh  may  not  he  peiftnned 

fn  A  groat  length  of  time  aft^  the  deed  is  booii^bt 

in?    It  eMTtaialy  w«s  not  intended  for  the  pivpose 

of  making  the  matter  pahlic. 


.  Upon  the  whde,  it  aeema  to  me  that  the  fii»t 
iKMnt — tluit  ^  record  cannot  be,  averred  againat 
hawing  been  decided,  to  be  hw-^makea  the  con* 
fldeaatim  irf^the  other  .unuieoeasary^.b!^  if  that  wei9e 
to  be  act^  npon  in  the  event  oif  the  other  fiiiling, 
I  should  conceiTe  that  t^iedrcumatanoe  ofr^tl^  deed 
being  lodged  in  the  office  with  an  acere^y^edi^gait 
c£  the  principal  dark  or  officer,  in  the  abae^yt  #f 
aH  fraud  or  other  ciremMtancea  to  fTHiiMfh  oraAit 
it,  is  as  good  and  aa  legai  a  deiiYWtf  aa  if  it  irtd 
been  handed  to  Mr.  Young  himself;  and  I  am 
therefore  of  opinion  that  we  should  make  ihk ' 

Rule  AbsiAute; 
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Badwajul  and  aaother  v.  Samuei.. 
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tlTFa&rtfafy. 

V 


ThIS.wm  an  aoHim  of  assumpsit  brac^  to     JJ^*" 
recover ^tfife  totti  of  %Tl  igs.  s«{L,  llie'Manee  E^dduen^ 
claimed  by  tke  plaiatift  on  a  MI  of  exekmge  fir  tth^^of 
hiTL  igs.  2d.jdslbedlM^srpQ^eAMarek^S\5y  l^^^^' 
drawn  by  one  J.  Henry  upon,  and  accepted  by  one  3|u«i***^ 


^     ^       .  i  ^  — quent  m* 

T*o»Mif*A^()f»,payab!eat^es8r9.B«rc%  dfXrjed'by 

btaSasTs,  London^  three  months  after  ddb^,  to  the  ^  t^^^y  ^- 
order  of  tke  tsidJ.  Henry ^  and  endorsed  by  him  to  tomty  of  the 
Ae  defendant,  and  bythedefendantto  the  plaatifib.  d»^(who 

wasalso  prior 

:1^  ftM;:<HniBt  of  the  piablifla'  dedarataon  was  ^e'll^^t^,'^ 
«ii1hb4aldbitt(if^iebaiq(e;  ami  then  !Wweowwta  ^^^'^^!^^^ 
4b^^foo4a  add.  .anil  ctelmaed,  the  oanuoon  OM>nef  nventimefcv 
Wimtii  «Hl  a.  eMnt  on  an  acooint  atated.    The  ^^SI'i^^ 
•46f0ftd«nft«1>leadedj|be  Miieral  iinie.  )?nce,  incon- 

,     .  W  wdcration  of 

'*   *    <     *...«•     -  .  ,         .  -^     .  receiyingfrom 

^  T^Ss^SI^.  "^f!^  t^ed.before  Mr.  Justice  JDa/^^  tfae  acceptor 
at  the  X^  Assises  for  the  county  of  Stafford,  1816,  Toi^"!^^^ 
^hm.a  iKRdikt  4^as  found  for  the  plaintiff  for  thp  ^^^^'^.^^* 
aaidsum of  87/.  19^.  2d.'y  subject  to  the  opinion  of  proportio«  of 
this  Court  upon  the  following  case  :  ^  1^^^^ 

wicb  ftyftr- 
tka  w«/  ifiermmrdi  plttd^  \  although  the  tabtequent  indorser  hat  bad  no  notice  of 
«uch  treat/y  or  the  retult^  nor  waa  informed  of  the  paymcnti^f  anyart  of  the 
nonev  due  on  the  bill,  or  of  the  ultimate  uon-|>ayment  of  the  balanA  till  some 
montht  after  the  original  dishonour  of  the  bilk 

S9d  mtM^  the  subsequent  indorser  was  tlie  person  to  whom.dfe  holders  had  sold 
the  goods  for  which  the  bill  was  given  in  paynient»  and  the  offer  of  a  renewed  bill, 
hy  ae  same  parties^  had  been  expressly  rejected  by  them. 

*  Qncre  If  the  whole  had  been  paid,  according  to  tiic  cDgsgement  of  the  ptrty  asking 
.|lttJ!Mh^|««ieeefiiae. 

YOL.  nu      *'  NN  *The 


V 


5M  •tlfSSSUN  THJB  ?i.JCjC«i?9Vft>» 

iui4,^i|Dtber  Qfj84J?i:  5f.  6<i.,  to  be  pwdftr ,b3r;the,4e%»t|fl^ 
«t  twelve  months  credit.  H^/gowl^jfere  ijf- 
warded  to  the  defendant  at  l.ioerpooU  and  were 

^Kpiredi ,  wthovt  apy  f^fjulpui^e  hiffii^g;  b^ .  tar 
«9r«d.b;  tbA  ijlfip^  ^  t^!^«)K>4«f.tli^7  vn)te  to 
th«  de^mdnwt  (W.Oi*  vaiivx^  w4  re<?(4wd  firani  bin 
C  •Ii«ijww.»<!li»si9ftthp;b^l,in^f>e8^ 

*<  £nel««f«i  y^  hity«  4^htm.  at  .i^Mrcfgiff  ftr 

^'  iw^  whw^  iQW..J«lj»c8*i  «?rif?e}  ah<)i#  .tl»pW;,be 

•adflk)  lor  .tiMi.fwnh«ic>mm  0^  3ftA,  Q«i.ij|#-nii^ 
Ittt  sum  was  paid  to  the  plauatiff  Lmgham  hy 
the  defendant,.  1H»> the.  jMt(ii  i((|(yk))8|[^(jlMJtbe 
•ccowUs  between  the  plwntijE&  m^4^kf^fi'^dlfm 
dien  balanced  by  m^*  )l|s|«}f^iiAi  Sii7i|9ii$^  . .  - 

,^'Th»bill  of  aiteluB)e»:^w^^^^i;9ieitBdk  at 
.  Mesm.  BoKlay  and  C%k'«  ^i4i^  it.^trMqSStde 
payable)  on  thii  ^ Jb  \imm^y^^ IftjiWWt 
waarefbsed;  the  9erewl.pw((es.  t9  th^b^jolk^x- 
j(  dwnge  b«ng  resideat  at  XteeTipflijoV.l^jjfftn^ 
transmitted  it  to  MssmnHaifmoi^^^S^  ^t^P* 
iSmva^  in.  oisdflr  th«tijt.migbftb«  pf§«i^  ^>^i%do* 
tuKace  of  its  di^ho»ov\r,.  to  all  pajrtiejij  r^p^?(*^ ) 
mid  iu^poUc^  txm  accordingly,  <fe^i,fi»wHRito 
J.  Heary,  ihe  drmer  qftftebiH,..0i4ii%4i>(^4** 


kit  kiff  i^RMi'  §7  fiEd.-  in.  ;  ^43 

<  f  4*'  Itib  agyt;  I  BiiU  tkis  drff,  iaiTifcen  j«««Si*d. 
^^Ta^i^'WMi.'Amoh  t6  titte  lip  tlie  MAi, 
'^  l&ui  lie'fiiEAnM'iM^it  ft?  waitt^^]^^ 
^MSatwrdM/'i  pst  he  idfilF  fefeit  ^  \6bh  M  a 
^'Hanlc^^s  Bin,  aibfd  tlfe  biitibkffe  h^  ^i^^ft  f6*b^ 
''ren^T^  fbr  twd   lillbthsr  wifii   ilO^MsC  tan8  <^ 

^  charts. '  £r;^ix  wiH  h'av^  t^e  ^d«<M  tb^atMeJit 
•*'  offlbis,  ^oft  ^haQ  harfe  my  sediriey  ta  thie  tenmreS 
^  bill,  as  tivdl  ds  Medsr^.  8iimttel«rid  Co/s  endorser- 
*^  ineiit.  I  have  been  disappointed  in  some  cash 
^^  -pa^tiienfs,  otherwise  I  should  4iftfe'  paid  'ifie  ba- 
^kiiee;  Hease  t6aiJchoif#dge'th|8  by  return  of 
^^'^tf  andl  wifi»se^  1^  htedfid  done  fca-ydtt.* 


»• 


'  a^  answ^fo  llkls  lkt«^,  the  plaindff;  without  ^ 
f^fhii'  ^ti^kbi^datioii  w^    th«  dl^ndant^  wrote 
to  jf%M^' Mi^#ie- ^Tti^r^  f4>ll^ 

^^  ^lH'^i^^t^r  letter  teeeived  iHs  mdifhfng, 
^^fipeMln^  tte  1f«tuniect  dmft  tf  your  drawing, 
^^^ift  #t^!reM^ed from  Messrs.  SamuSlirA'€o>\ 
^'^W>^ifiiH^s.9&^,  ^  i«ldch  it  iuyirf  mn 
*^-piMng  ^ey'^d  not  finmedirftdy  payis  we  fceg  t 
^%a^  «6  iiifdhn  you  that  we  tihdl  on  ml  aeemnt 
^^«g^^'  to  li^elVQ  a  di^  for  any  pait  of  it,  n^ 
^'^iieited'by  t^e  parties  ^ho  hate  sul^red  th%  said 
*^Wt  ftf  217;.  gi.  ^ai  to  be  ||shonou»ed. '  A 
•'Vegulat  banker^s  draft  for  the  amottot  ainil  exl 
NN  2  "peaces, 


<. 


524  ^ 


''  peaf^fc .nvatt^  Mie«09t»i  if  it  wUl  be  3iiy!WCQisnod9- 

'^  ollijectto  it^  but  aothtt^  mMfb^r^go^  dlM^, 
<*  or  bank  notes,  will  we  raceive4. .  If^m  recbin^  ar 
''  good  drafl  for  ioo/.»  a9  ymi  pcpp98^»  ta.b6  acpt 
'/from  Liverpool  as  this  d»y»  th» -swpe:  will 'ibe 
^'  pla(s«4  to.  the  oredit  of  }4Mst&..JSapiMl  ond  CO'V 
^'4nd,y9uin»y< fissure  tbew»  wd  be  9«svmiyo|u^ 
^  ^If  49  a  party  to  ,the  biU»>  th«t  we  aball  retant 
"  any  other  p^r  than  aa  aboye  deacnbed.  We 
^<  wait,  therefore,  mi  imnfldiate  and  regukr  remit 
V.  tai^e:  (c^s)  for  the  full  setUeioent  of  this  dis- 
<<  agreeable  tarfipsfu^Mpni/ wJ\ich  oinlea^.  wQ  reeei.ve. 
*'  by  return  of  post,  legal  measures  will,  without 
^f  furtlj&er  police,  bo  resprted^to.for  th^  recovery  o£ 
fVpur  demnad."  „  .    > 

Messrs.  Jffat/wood  and  Co.,  haying  endeavou^d 

without  success  to  obtain  payment  of  this  bill,  r^*: 

i-!f  turned  it  to  the  plaintiffs  on  the  l^ihJune  ,i$^5a 

in  order  that  they  might  take  sucK  measures  ibr 

recovering  the  amount  as  they^shouldtjl^ink^^f^p^. 


After  the  bill  had  bieea.so  r^huined^tnt^jflii^)* 
|;iffs,  tlijBy  directed  their  S9jicit()r,tfl(f;i^^ 
several  p^ies  to  the  bill  for  the  payment  of  it, 
w]iMsb  w^jicco^^ingjy  xIqu?  Jiy  hin^  j^  wd  J^imyf 
tbft  dcaipr,  mote  to  the  plaintiffantheyifoU^iffMI 
letter,  daied  2qtik.Jtm^.  >     i.  /  ^  ^  v  a i  .ti^ 


^^    1 


"  Herewith  I  transmit  to  you  Mx.^TJiQf^  j^ 
•*  ton's  .letter,  j^ho  will  pay  looi.  in  cash,  and 
*^feflu«^ts  .of:  ine,  ,to  wue^yf  .the  i  W^«f5^.  M  *^o 
/    ).  "  monduu 


»  f^ 


^^tefbi^up^^n*^  bai^  i  should  wcwiaiiiend  ym  t6  BAWJiict' 
'<«akeitv/ii|8^ytDU-<]vi»]r  de^nd  upM  kg  being^diil/ and iMoi^tr 
«  piict;- '  I  'ftpji&ied  to  Messrs.  Samuel  koSl  Co.  to    saiwm.? 
'^y  tk^  bdtttice^  but  tbey  are  shbrt  of  cash  ai 
^'<W#U''as"i»ys6if;  fitnti  disappointments  of  remits 
*^  tatidos^  oMRSrwise'  I  should  have  ^\A  the  bdance. 
<*  If  tiss  meets  yonr  approbatioii)  please  to  ivSbnA 
^iiie  by  return;  and  I  wiU'get  you' dte  ioo/.  ia 

«« cash,  aad  the  renewed  Wi  sent  you.'** ''  " 

, , .  ...       •     •.  ••  '  -         ••  •  ♦ 

■ 

'  Ashkm^B  letter  to  the  plaintifSi,  referred  to  in 
diirlaBt  letter  of  Henry ^  was  as  folloi^s :  ' 

^  I  am  sorry  to  say  that  my  aeeeptMice  for 
"  217/.  19^.  2rf.  to  J.  Hennf%  draft,  has  been  re- 
'*  turned ;  thie  cause  of  whi4i  is  want  of  remittances. 
'^  1  at  present  wiB  pay  100/.  la  cash,  and  request 
'*  Ihe  favour  of  an  indulgence  for  the  balance  to 
•^  fee  renewed  at  two  months.'' 

IbF  eOh6ei}uence  of  the  dilutions  of  the  plaintiffs; 
their  solicitor  wrote  to  the  home  of  the  defendant^ 
(Ott  'flad  Jutle;)^  lA't^tms*  demanding  payment  of  the 
Bii!  add  expfenMs,  or  threatening* to  proceed.         *' 

I-    V-  •••'■;  'f      *  •  -*.'•. 

v.Olh^r  letters' of^  the  same  date  and  purport  were 
KtflMffi  by  "Irim  td  Mh  flifrtf^i-theytdrairor,*  and  iff 
Mr.  Thomas  Ashton^  the  acceptor ;  and thefiJlow- 
ing  letter^  was  then  written  by  Henry  to  tl^plain- 
tA  s^4&  Jupe;'  ^  «#, 

V-!   »      .11  •       il  I  J       *  • 

'  '^  III  rti^tb  the  letter  I  received  tWs  day,  I  am 
N  N  3  "  sorry 


5d6  C4BBS  W  17B£.  JiXCHBWmU' 

Sa«5».  ^  P*^^  ^^-  3*ott»«  Atooii  IMttiieiy  migphm 
*fiimliL  nab  {mf  mj  >>£  tiiebdl, until  ,iim.ifpv\<f(|pK* 
K/pels  him ;  therefim  I.ivi«ifaiitraq;^a0raiM^ 
'^yoa  to  tiike  1^  looiaad  (Jm  soMratb  W;]ioii 
«^>oatuuit beplaced  in  a^moxse  Amtisaii  and k;v3i 
/*<  oblige  me  bf  yoiorl  talang  dis  lomL^  yiktsn^jfiM 
^'^wUl  hareattpfuftieftai.tliemiiQfvedfcilL  Mpr^ 
**  teedings  take  |^ace,  joa  will  not  xeoover  your 
5<  moMy  naA  Nomfliier^  when  you  soir  cftn  fove 
*'*  100 /.  pud  immediately;  the£iifa»:  I  *«|taitld 
<'  strongly  recommend  you  to  the  terms  Mr.^^A- 

This  last  lett^  veas  aiMwered  by  th^ir  99)kJ)tpri 
on  the  2i(%h  Jiaie,  as  fti&ttm:  *^  '^ 

^  .  -*    •   .  -'■.-'.  "I  .. '  j-ifl  *' 

^*  Messrs.  Badnall  and  Xo^A^irff)  hftv«  *M|Hr'|DJl6 

**  yours  of  the  24th ;  having  put  the  business  into 

''  my  hands,  Aeclijoie  hutS&g  any  ftifil^bi'  ttMikni^ 

'<  cation  ^th  you  otherwise  t^  ^^^  ^^^    A' 

^^  to  their  acceptvig  another  bill  irom  tl&e  san^ 

<'  parties,  I  see  no  adyantage  th^^  ciiuid  jm 

"arise  to  them  for  s^  doing}  they  iave  icdf  1^^ 

"  parties  to  the  present  hill.     I  must  say,^  rraffi^ 

^  ^'  expected  t^fhav^reeeived  the  160/.,  as  mentioned 

•*  in  your  former  letter,  and  whmli  jti^ul^'  ^m^ 

"  recomnended  them  to  have  accepted*,    tii^^dj  I 

^     "  will  undertake  to  say,  that  if  you  willf  aS^  me 

^  **  lOQ/-  {by.  return  of  pps^,,  in  Bapk  ef  f^n^fnd 

*'  hoi;^  they  will  accept  them*,  and  mat  for  ibe 

w  .1  ''remainder 


^^'a  jpr&poiitiibii  iif  my  own,  as  they  haye  given  me 
<^^p0titi9eiBfl^^  itid  you  wist 

f$ ife  vaiktfvue  yw ai8iliafafe<to  w adwHany ^y#^ 
^^  HI  Will  iis;yw  flMBi  to  Jmow  thai  we  <mdd  not 
<^  lecovor  u»tU  Kaimakap^    lautoed,  itliqr  havt  feft 

This  last  letter  was  i^splied  to»  altb  Jma^  bf 
Henry,  as  follows :  ^ 

"  la  reply  to  your  iwQ9^f  Mr*  Ashtan  wiH  re- 
'*  mit  you  100  L  on  account  of  his  acceptance^  by 

^in^rf(«*AWWf*«r»^,*e39thJ^WZtf;^         ... 

**  Incjosea  you  Will  receiv6  in  cash,  notes,  num- . 
** pers  as  copied  on  the  other  ^e, — amount'  80/., 
*^ni,  account  of  iny  acceptance  to  J*  Henry y  draft 
^^  tor  217?^^^  2tf.  due  tke  9th  instant ;  and  the 
J  tialancel^o^  as  to  promise,  shall  be  remitted  you 
"  11^  one  or  two  posts,  according  to  your  request  of  • 
^*  tiie  .sfijjth  uit.  Please  to  acknowledge  receipt  of 
"tfee  same/*'        .  »^   1  — 

^d'Svhich  -the"  pkintiff^  'soUfeitor  replied,  3d 
isB/ulnai-  ^^^  "'received 


jB^m^^^.^^  '*  moibe ;  i  expect  the  ramaining  20L  in  a  post  or 
Saihhi^>  *'^i:4»my.di«Ms;iriUaiitb0ti^^  ' 

C' Doling  tM«  last  coitestion^tti^  %ei:iVeiffi'"iilie' 
pluntiflb'  solicitor   and  Henry  *nd' jf^/w*,^a* 
application  "was  made  by  the  plaintiffs  to  the  de- 
JihdaiMi  \»x%  the  €<nTesp0ndence  ^aa  wholly 'con- 
fined toiltf^  vjtkA  Aiktm.    But  in  conaequehite^ 
of  no  fhither  notice  being  taken,  snbaeqnentlytd 
this  last  letter  of  the  plaintiff's  solicitor,  by  any  of 
die  parties  io  the  bill,  the  solicitor  wrote  ij&ISMh/^ 
J[aAftMt,.«iiid4)he  defendant,  aa  th^b  gAt  SeptembUt 
«8i5,  deinaading'frem  eadh  of  «fliem^pay«(iMtt;>  df 
tfaerfaalHusedQeondi^lMlI.  '^  ^'       •    ^'^^^ 

JHiwiry  replied  to  the  last  letter  to  himi  as  follows: 

•f  In  repiy  to  yoarftfconr  of  *heH5thoiBp««ft,')| 
^  oalli)^  upon  Mr.  Aditmij  mA  shM^eduhiaifly^ 
''lettorf  heiilfetmed^ineh^iiBdrftetiviM  \m^!^&i^ 
''.oMraiiig  fiaom  ytm  tipM  thi^  sfime  vdobjeM^ 
*''  iae  liaa  ifaithfiiUj^proniised  me,  In^aHj^kt^Wlflf^ 
".he  wfll  remit  you  50L  j  aiidiii«aliy  th0ll^t  w«ilP 
''' following,  thebakncej^  Tfaia^l  wiHidto^«yHdi9l. 
<'  to  myself,  so  that  ke  performs  «rhii0  h§  litt^^^M 
"  day  promised.    When  you  receive  the  50/.  let 
''me  know  what  your  chaises  '^e^  io^tteti*^ 
*'4ee  that,  attended  to  wten  W  witiftiui*'#P 


/  5  -^ 


Ml.  ^...'j  f.  .-i     ..J       -  -^  .     '  ■-  ;  i        ••>  .^     '  aadddto^^" 

«  ceptance ;  the  remains  shall  send  you  in  the 
**  eonx», .^.^  £m  .9»rtfc..fcv«alve^  ^app^  P]«i0e  fto 
*f,fcknawle^9  m^eipt  of  same/' 

To  which  he  replied,  26th  SfpUmikw,^  by  aii;ae?«. 
kopwiedgment  pf  the  r^mittsnoe*.  obj«ctPg .  athtbei 
siHp«  fifae  to  its  shap^     ,« 

T^  p]i^uti&  had  ^slt^^ether  received  i^oi,  Mr 
9i^mA%  of.  the  bill,  viz,'.  %Ql  jtia  akme  neotiQiied. 
'mTJifinm  Mhim*».l^i^^  to.  plainttff^s  «ii(ut9r$ 
and  50/.  as  above  mentig^db  io^  the  lettfT.  fr<aiii 
Ingham  dxxdAshton. 

These  sums  were  received  from  Thmds  Ashtmi 
tlie,M(99ploYV\om  oraiuixt  of  his  acoeptawoei  of  ^e 
sHd/faMJyi  of  ,e«diaa0ii  mtkaut  notice  to^  1^  <i^ 
Qiif(9it^ijf  ^d^nids^U  i'eflpeetiDg  tiese  po^meito. 
!SK»6e,|bei«Moiidri»yakeBt,  ;flo  made  as  above  nai- 
tjfSlAd^^Z'i^tyii^ul^Aton^  the  aoe^tor^  becaone  bidc- 
i^H^r  jXl^^f^nww  atbalanc^  of  87/.  igs.  d^. 
Q^ j«^i^(&ife. action  :vras  brought)  still  due  to  th6 
^l«ip|^  dtt  t)hd  biU^f  esqhaage. 

T,;  .\  yi  :  '^  -•./'  • 

(i.TIl^  tft4^sti09  ior  Ooe  opinion  of  tlie  Oonrt  wis, 
wl^th^rthetfplfMntifisr.weve  entitled  to  reeover  tiiis 
balance  from  the  defendant.  If  so,  a  verdftt'wai*to 
be  entered  for  them  accordingly :  if  not,  then  a 
nonsuit. 


5 Jd  CAWS  m  tta,  txeAB6iufaM^< 

1817:  .        Puikir,£bT  the  pkmtHr/ftdiit^ftia»'<ilalMte«b0 

BAi^kikt)-  '^  pii4eiitc«8eitww^4«ito€le«rlfaitit^^ 

and  fB(H^)er  new  security  given  to  thefaoId6f'of)iiebilI;'iMI*It$fiSg[ 

Samusl      S^^^^  ^  ^y  ^^  ^^^  ^^^^  parties  liable  on  it»  so  as  to 
aiMfcaigi»  the  odiers,  the  idfliMittM 
Aeir  right  to  aue  the  p|M0at:>^tafei]rim^.fta^\9he 
ImbDee,  by  what  had  bem  SM^^kt^eifBy^tpmfy 
between  their  solicitor  aod  the  other|mrtie8  to  the 
I^^    Xha|KHiits  roled  by  Eyre^  C.  J«  in  f&eoase 
of  Wmbi^  T*  &i.  Qumii^((^)^'  are  wove  iMi3ie^ 
lately  apj^caUe  than  thoaeof  wj^fMher  caae  iii'lfc^ 
Jbooks,  to'  tl)|e  questions  aiwiiig  in  the  present.    !Et 
WB . tjbes^  aaid  by  .^  LoDdAip^^'^  ftopMils  Jbr  d. 
aaeimly Iraid owoiio^  ^mkM4hey  can  liermiAa^^iMir 
of  to  kn(>ttiie  laches :  laad. hfher  pMMt^^^tk)  iechK» 
am  be  imfutail/'  .  Ana^iagwi,  (okingstheiiMiM^ 
Johnson  ^fi.Kemfon9lii  K  PO  hia  IkndsMpJk^^ii^tt^ 
'*  where  tnoeiy  notioe»  gnzen  thatAelbill^hiS^lfbt 
^^:been  duly  psaiL,  the  TOoeifhig  pttrtfof  .^  mmiy' 
^^m  AseaepqitoP  er  mdorserwilirpoi  SkBtHkf^' 
*^  Ae->dniwer>  er  ether-  iBdarsmf^A^^^^^uQ^lMse^ mil 
the  poiirti  m  tl^  pv^aanl  cesfer    Iv'^M^iiM^^'^ 
Jkttley^e),  Levd  JSMmt  held,  itluilra«'aii4<^^|»> 
lie  haiiet  ie  pasn^e^  ril  4ne  ieidedie8«Miliidn.'*^'^i1bq 
all  4he  eases  (^d[;  ^el»<  ^oAer  plfftie%r.o^^ 
liable,  hme  bean  Md  jdssehfn^^ed^^bidierl'errwiteii 
security  has  been  giem  tothe  hdMerjioHlMMl  g^M^ 

{'rfj  Tide  Barnes's  jd  edition  of  Bailey  on  Bills,  pages  153 
to  157,  where  the  cases  art  broright  together. 

y  -^^  '  to 


m'gjffertyf^n  time  to  a  prioir  endorser  and  the  at- 
ce^^tor,  ta  lihe  delay  alid  picgudy^  of  a  adbae^pent . 
endorser,  mho  vma  entitied  to  ocn^id^  tbttt>  be^ 
tween  tike  gdi  June^  (when  he  received  notice  of 
the  diihonour  of  the  bai,>aiid  the  5th  of  Sepianlfef, 
(dhen  he  waa  Si^  inftrmed  that  thaie  iteivainad  a 
bflanoe  dw^)  the  bill  had  been  ^Aullly  |iaid%^  Sliok 
deby  mvst  h^e  the  effect  of  Mhng  a  sidiseque^t 
MMioraerinloseeinrity,  andmightdeliMtUnfliieasiiretf 
9gAskst  the  aeeepior  or  drsifer.  I|)  was  hidieB,  e^en 
j|fte^  the^  netieq  giten-  in  the  first  ihstance.  Thetci 
having  i)e«A  fto  Ikohes  d*  fliattoeni^ioD  ean  not  eOre 
^tUMiUettttladhos.'  Soihearancfr  towards  on  ac- 
o^^Aoi\'  ^fieti  duly  noting  and  pMeiting.  a  Ml, 
ni^^rheaa  pngddieial,  nhiinately^  to  ether  par^s 
IiftM%^«#^ft>sh^UW00!  ji)^^  itis^ear  weald 

b6  i^dJlKh^tgol  '£hedefiHidant  hod  no  nofcioe  of 
a|qr:d^/Lthc8iAi^uhi^  traiiiactiOBa  between  the 
pMRieii:  i'/1%eiaelfi[.o£  theiiftiemey  were  the  actt  ef 
t)^^ia^liff^o«aulf|the*defeBdant  should  have  been* 
i^ai9ni^4^.ofiji^aftijbspilhad  been  taken)  the  mcv^^ 
sq^jfAf  9Wl;tof  it^iikoiley  had  been  aetaially  repeiTed, 
which  it  was  otherwise  the  plaintiff's  duty  to  have 
returned.  In  Gould  v.  Robson  (e)  Lord  EUen- 
borough  heldi  that  if  t^e  holders  of  a  bffl  rec^ve 
^a  part  from  the  acceptCMr  and  agreo'^o  wait,  it  is  a 

giving 


Samvi^ 


^sa  CA9E8.  IN  THE  v^im^wm^ 

,  ^^'  ^  gwipB *!!■»,> which ^pgeclttd^a  tUm  fyoaki^mnmMi^ 
BAinMc.L  aftarmrdB  ai^aiait  ths  cfdm:  pjMiMitWtthU  «lk 
«ad  another  arrangements  made  by  a  holder  are  at^^ppfjl^ 
SiiKra&.  ^  English  v*  Darley^  the  endorser  was  held  dis- 
ehargedt^when  the  phumil^  whahiid^g^  att^^^tffcii- 
fwn  a^gauMt  the  aoeeptor,  Uf^bkMt^hom^woik 
.  wimnt  of  attorney  (mly»  Ibit  decuiaig  lihe  paymcNat 
of  the  money  by  initalinentB.  AxAxae^e^rie^Smitih 
(thgre  r«£i|Ted  to^)  it  was  oonsidored,  Aat  die 
Mder  of  a  biU^diaciiii^d  an  endorser  merdy  i>y 
oateMif  aito  a:  composition  with  the  acceptor; 
and.  eouits  of  lawha?e  always  proeeeded»  with  re* 
wf^  ^  Aose.seenritieSi  on  the  asme  pamqiie 
a»  aourtB  of  equity,  l^he case  of  Waki^^v^Stfi 
QNJitfm»,wa8  «  question  between  t^'h^Mer  attd 
Orawer  of  act  aCQommodatUm  biD,  and  thMbfole' 
d]sliagimh4»ku.  tThopimwtetse^  m  therwhotov 
ik^  muck  stvoogercase  >altogeth0r  diin  anjr  otiibai0 
wlieieiii  it  has  been  ruled  that  time  i^ven  tivm» 
of  the  parties  liable^  diacfawgos  the  teft.  •  4}«hMgip 
tlie  pioffiwed  new^ecuri^  was  not  in  ^^^idec^ifilitti 
yatthB  fun  time  was  agreed  t&begiif^ni)^'4MdJiMMi 
waa  in  laet  giren  by  the  hoiden^  rad  fikii^^-dittf 
pit^diee  of  the  endorser,  and  w«|hoiit4di  «|ima« 
or  knowledge;  andthoKfore^hei^iMMiisdhttyeflf^^ 
his  liability. 

Jhdkr,  inrtpljj^  was  stopped  by,^^  •  -•  .'••  m^w 

GuiUM,  .J8«rarz.r^Th]s  is  a.very  4lMr4ftMUciq 
(His  Lordship  stated:  the  matanalfiuttB^andiaoutt^ 
mented  on  the  effect  of  the  correspondence.) — 
Hiw  it)  Bpptam  that  :aUt  parties  had  natite  oft  "Che 

dishonour 
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^isliiniowof «h« biM  fei  Afe time,  ana^w^pa* oik   ,  ^'    ^ 
live  td»rti)  Hod  Mdi  ef  them  were  49^  far,  iteM^^  Babita&x. 

fillB.<*filtM«         ."^  *     .    '    '      •  »  ^  **    '^  and  another 


.  I'thuiktbereisgDOil  senaeintherale  Wd4<^ 
in  the  mie  cicSd,  (Engkshv.  BmrleyJ^^'^'^hiA  «  arf 
long  aa  lihe  hdder  (of.  a  lull)  remains  pasahre,  jU  hia 
remedies  remain/'-  Now  in  this  ease^  whateTer; 
measures  had  bera  adopted ,  to  obtain  payment  of 
anf  part  of  the  amount  of  the  bill  in  question  fbon 
any  of  these  parties,  they  wonld  operate  in  farouc 
jof  all  the  others ;  and  it  must  be  a  stroi^  case  ta, 
dkdboi^  odier  partiea  where  all  that  it  was  q[mK 
siUe  to  get.frem  the  aoesptor  has  been  got  fvoqi 
him  bjy  :aAf .  one  q£  them*  AU^the  cases  ^o  onv  tb0 
oifowji^ttancie.of  the  creditor bainag  singled  outMine 
onpflj^  the  persons  liable^  and  disdiarging  the  ^^tim» 
bycMitie  fatndin^  «rid  oondiiwe  act ;  .acv  hgr  taking 
%Mw,  swurity;aaa  warrant  of  attorney  .from  himi 
Qtdi^kiiig  and  using  another  ncgociable  billi  when 
i^^t^Sf^n  that  he  might  afterwards  aetnaUj 
iOi  jibQiHieaii  .tiiiie..X6eoTer« .  on  the  bill  whi^h.  had 
beentin^iiiaUy  jdishononred,  the  money  whidi  mi^^ 
imbap^  alao.be  paid  on  the  second  bill  beoomi&g 
4a»i  y  :0^  ^t^^tupjhvfi*  read  the  several  lettenO 

Then  what  was  the  effect  of  the  proposal  which 

was  made  by  the  letter.of  the  a6th  June  I  It  wa^ 

that  if  100 /•  were  remitted  by  return  of  post,  the 

^'^  ^aintifis  srobld  .wait  the  tame  that  a  bill. at  t^o 

^ imnAbiwoi^.difin  hsnm  to  ain«  .      ^.:'.^A.\ 

-  ,  .  M'  .;..■  .1'   •   '  "  "       .,'.   t    .'    I. 

^  iNilw  fi£^^  lAe  l/voL  had.  been^phsd^  acpprdii^ili 

hjo  r ."'  i»  "  that 


^i/^i  'T'.tMeWh  Otf  the  CMC;  tt'lebt  1  «hbutt  tyk'^Wl 

ma  moUier  liesitated  m  saying,  that  that  agreement  Ki^^iS 

t':  ^v '  -     precluded  the  plaintiff:   but  thit'  agreemefit  wft 

SAMUfiL.    ^^^  '^oniied,  for  bxiiy  8b  l;'U  fe  ^is'Mlii 

&ie  tJfiid  i  hoi  ^a«  the  iof.  afterWa^s  remifterf,  So 

fliat  the  pldihtfflP  visas'  ijden  discharged  troin  ffie'  oB^ 

smiaiice  of  his  prbpbsal.    And  t  am  of  opinion  tha£ 

he  has  ddne  Aothing  to  reiinquish  h&  legal  ngli{  to 

iue  the  defendant.     Therefore  there  mustbejudg- 

nienf  fcJr  ffiie  plaintiff. 

*^  WtioT),  Saron. — Tani  df  the  aatrte  o^inToh.— 
TKs  de^ftndant  tvai,  Iri^  feet,  the  prinii^il  debitot ; 
for  tW  goods  hkd  befen  sent  td  him,  oft  his  aicoiifat, 
diid  hfe  ft;  1^  who  gave  tins  bill  of  exchange  tb  iHii 
^iSj^SH^  in  payment  for  them.-— i^His'XbfSi)^^ 
stated  ther  circumstances.  J — Due  iioVfce  Ki^Ih^ 
been  given  of  the  dishbhour  6f  the  bill,  iail  pariadJ 
becslin^  liable;  And  it  i^as  then  at  the  j^fam?^ 
b^tmt^td  prdceetf  against  al!  oi^  atti^  (if 'infeiflSi  Wc( 
his-  selection  of  knjr  otie  6f  iflifein  M  %3tpid^dSQ 
irtmhl  hot  operate  to  discharge  t^iert^.^ ^* ' '^  '     '^' 

notice  of  dishonour,  there  must  have  heeti  ^dthhtii&ig 
Amfe'  8«B86littfetly'  by-  €he  WoWer,'  1»  diyftlwtfjgel.the 
aiaorsen ;  6Ut  nothing  tv^  i&iHk  likve'to'pi^it^ 
hiih  fi^  ^nks^^Uthg  t^tfst  Che'd^Te^d^ts  ^'U 
has  dbne.  He  made  no  ne>^  eontnu^  '#Eich''dBAId  .. 
preclude  him,  or  taVe  mtsj  Bis  tighter  smng  A« 
defendant. 

Thew 
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Th^i^  iva^  i|a4$^  »  pwjKwal  made^  but  that  wis  ,    ^^J7-   , 
HQtjCQiqplie^  with;^  if  It  had,  it  might  at  lca|rt;  haye  Badkall 
^ye|^  90Q«^  Jhi(  ff?lf^0Q/t^  thflt  tiatfi  had  heesi  ud  ancdner 
givenj^  Jl)\rt  th^^^^      $)Mpk,:;??Quld  not  have  beew    g^J^. 
^oitcTusiyei  a^^-  it  w«idd  h^ye  fa»^B  gtiestionaUe  •  ^ 

w)ieth«r  It  were  binding  Jon  the  parties,  for  want  pf 
consideration*  ftere,  however,  the  condition  was 
iiever  complied  with,. and  the  plaintiff. was  then 
entitled  to  proceed  against  the  defendant* 

"  RtCHARDs,  Baron. — The  question  is,  whetl^er 
'  tfane  was  given  to  the  acceptor  to  take  up  the  bill, 
so  as  to  dischaige  tlte  indorser.  If  diere  had  heen 
time  giv^,  t  should  think  it  would  have  dischajge^ 
the  indorser  ;  bi^in  this  case  I  think  that  time  was 
not  fi^en.  The^  was  a  proposal  to  indnlgjis  the 
acceptor  wit]^  time  to  pay  the  remainder,  on  condi* 
tfoji  of  receiving  loo/,  in  part- — (Headi  pie  letter 
qf2^th  Jlt^w. J|— By  a  subsequent  letter,  the  plaintijBP 
^toet^^  insisting  on  the  condition  of  a  re- 


ihittance  in^ank  of  JSn^^flf  notes ;  but  still  he 
T^|ec^  *fli^  80/,  in  part,  as  being  a 

peimmance  p£  the  ^oiad^ion,  for  that  was  notJ  the 


bargain  madel  Inhere  was,  therefore,  no  conclusive 
^m^^^fS^t^^^  the;iWceptojr  time*  The  :qpn. 
4'1^'f  rpC'^^ffl^^^^  to  do  so  were  never  campH^ 
tf^^  4f  r^^i)  ^Iff  ^etoent  Imd  been  complete,  there 
^py^^^cj^h^.m  difficiftky  ift  die  qpiestiiQKi ;  at 
^  isiji^am  io^  iapimon  that  t^pbintift  ayeaatided 


uAt  5.tw..  i ,    ..  .      ..  ^^f,^^f^^^^  the  ttalnlii^"  '        ^"' 


.n 


S9fi  <:A«ft  m  T^B  v^emmgm^ 


1817.  The  King,  in  aid  of  Gbsatrix  and  otlMn, 

4dl  Fffrrwiftif-  ^*  '^I^^'^^KAfi* 


A  defendant  SpANKIE  shewed  cause.  agaisiHt.  a  niL^.  which 
custody  under  h$d.\x^m  ohtaioed  by  Stephen  calling  on  the  ^ 
aidrSethcriff  ^^^^^'  ^^  *^^®  extcnt.to  shew  causey  within  a  week 
having  also  after  service  of  the  order,  why  an  attachment  should 
^^ny,  being^  >H)t  itsue  againflt  him  for  contempt  in  not  deliTOring 
more  than      ^^p^  ^  the  ah^Til^  of  Lofidon  certain  billa  of  ex- 

sttfficient  to 

cover  the  de-  ofaange  mentioned  in  a  schedule  annexed  to  an  jiaip 

cdTto  b^dit!^*  4^^^  which  had  been  returned  by  the  sheriff, 

charged.         pufeuant  to  Older  of  Court  of  the  15th  Ngv.  iaat  •  f 

Where  his    ^^  ^Jjq  {q^  j^f.  ccwiplying  with  that .  order*.         ^ 

(seized  and  ..  ,     , 

wSred^tVbc  ^^  ^*^**  yferep  that  the  defendant  was  exaxni^^ 
restored  to  qq  the  inquiaition  taken  on  the  2i;st  Nov.  jw^en  kf 
giving  ap-  admitted  having  bills  of  exchange  in  his  ff^a&miff^ 
ntyl^andlt'is  amounting  to  more  than  the  debt,  but  he  refused 
^"♦««dup  to  deliver  them  up  to  the  aheriffi  The  defendant 
before  the  had  not  entered  into  the  security.  It  was  submitted 
MMowi^thc  ^^^  *^®  ^^^^  **  togiving  security  was  opdonaJ*  and 
remedy  must  that  therefore,  his  not  having  done  sodid  notainwiM 
shcrSfornot*  to  a  contempt  of  Court ;  and  for  that  the  case  of 
IIJ^TIIISh?*      Fricker  y.  Eastman  Ca)  was  cited.   '  It  was  abb 

property  /     ^     ^ 

forucoming^  COHtcnd^ 

sot  against  '  .     .    — 

n^'^^'         *  ''^  ^^  ^^  '^^^  obtained  on  a  motion  made  If 
such  secunty.  Dounoey  for  the  discharge  of  the  defendant,  whose  person 
had  been  taken  under  the  extent,  out  of  custody,  oa  an 
^  affidavit  that  the  sheriff  had,  besides  taking  the  defendant  in 

'*'  execution,  taken  possession*  of  certain  premises  of  the  de- 

fendant; and  it  was  made  absolute,  after  cause  shown  by 

(a)  I  East,  Jig, 


9^ 


eont^ded  that  the  defendant  was  not  bound  to  de« 
liver  up  the  bills  of  exchange. 

Stephen^  for  the  prosecutors  of  the  extent,  in- 
aisted  that  the  <;onduct  of  the  defendant  amounted 
to  di^obedie<ice  of  8ti  order  of  the  Court,  and  that 
tlie  only  remedy  was  by  aftachmevity  whk^  he 
prayed  might  be  ordered ;  but,  ' 

< 
*'  The  Court  expressing  disappfobation  c£  attaeka 
on  est^lisbed  practice,  intimated  diat  in  ait  oMsa 
the  strict  severity  of  rules  dioidd  be  mitigated; 
lie  shenfF  having  restored  the  property  returned 
hf  him  as  seized,  and  which  ought  to  have  been  in 
his  hands,  was  still  responsible  far  them,  and  there- 
fore  the  prosecutor  had  mistaken  1^  remedy  by  th$ 
present  motion  as  against  Kirmear^  which,  they 
observed,  was  one  that  ought  not  to  luive  been 
made  or  encouraged. 

Rule  diadiarged,  with  costs. 

'  TRkharAon  for  tiie  discli vge  of  the  dtfandaDt's  penon.  The 
Coiart  ate.  otdered  (by  consent)  the  liberation  of  the  de- 
fendant's  goods,  on  his  giving  such  good  security,  in  double 
the  amount  of  the  debt  sought  to  be  recovered  by  the  extent, 
as  should  be  approved  by  the  officer  of  the  court ;  and  under* 
lakfaig' to  bring  no  action« 


The  King, 
in  aid  of 

Greatrix 
and  others^ 

^iKn4R» 


VOL.  III. 


Oo 


ROBINSOX 


•ui'^,"  '"y^^^^<^y/fj, 


■  'yrmrrn^  RoBINSON  r.  WiLKIKSON. 

Sth  February.    ..^     f,,    ^.^_^        ,.,    ,^  ■.-■.,    .,  ,.     ■(-,    4,,,,,.;;    ■    "  ;' 

A  creditor  i.i  In  AW-OMfc  wWdIi  W*  iflUJt^mi^('^»m»V^ 
partner  of  hi* .,  fifutld.ifor  :tl)e .  p1»W%  (H«Bfe»  ^lUPt=  ^Bb  1>9 1.3») 

TOto^'^to  ;  daiwgtei44fl^i-.  10*  54n  ««*»  40*»%  sul^todie 
i''3,~t>4*^f  ..bpiwDttfof  Ab  Orort  «&  a  wie,  whi?b  w^  iH  ««*- 
fumi(hingthe»«iMfe»wfott0«8jrr-Th»  flwtiS^  w«94a  q)eiiM:.ai4 

plied  to  the  !  «£  tJiB .  ysv.  t8  KP^  TNvei  >  i/itgiskrt>flr  &9t«i\^.  ^ 
fhT^S  iH^JLwd.EMtm*  of  -wfeioli  :iMP*  -^W^*  -^ 
•f>ip-  «Mi^^    Tiw  4iif«niM)t  o«n^u(Sd  i»:iwry9^9K!r 

circuflMtuice  ttstexit  in  her  to  Mr.  Go^,  who  then  became  the 
mwn  of  2e  «ok  registered  6wn4r  of  the'l&ipi,  iind -costiAue^ 
rfllihi^^-"  owfter  duritigthd  whole!  titfie'%'^#hi*'tlten^^bt 
nenhip  not  due  to  the  ^sMfF  wUr  etMS^ttbted';  •  ifi'th0!ttKMfths 
knowtee  of  May,  June,  JWyr  Juia  i**tg^  *«i^'  <*»^P 

plaintiff--;-     ,   ', ;        •/..',  ..   ■'■t'.-  ftj'-^v    iVJ  war?  STLtIv* 

Wbc^^''*  *  ^Ae  vflnttat  was  -•«8r««i*,«ltei^tt|'«pii«^MMi:, 
Jcnowntobim  the  predige  jwUMiat  of  ij^jt  da)b|t:^,>>^fr%^  tfaji{j^^ilaw» 
ifbehadosed  oeoied  to b? » piB^ojro», .  The iwMimt stood thui :  G^^ 

defendant        coiint,ufctirred  whilst  defendimt^atilJ^tfttMafBI^Sei^ilA 

a'o^a^v   -4**'-  »6'^  l-^-  •       ■     '  '  ^<^  ^^^  ^-=:^'=>"'  ^  ■' 

known)  hid  t  _  . !  ;   '         1    k.!    [|i^    iWj' 

been  a  nguUred^zTt-ovmet  of  thq  ship  on  account  of  which  the  jKOods  i^  been 
supplied,  at  the  tkne,  bterase  iSt^itfs^itf  h^nfkrM^>^^ 
when  found.  .,   ^  .-      -^  ^^  JoiTfr^:'  I M  ** 

None  of  the  acts  done  by  an  ostensible  |Mirtner»  which  aire  iisiially  oSd  to 
operate  to  dischafgt  thr  olto?— ettc^  as^  a^Vi^ifg^  oiy ,  jfl|^^gWfWJt>ffl%j&c--^ 
will  operate  to  discharge  a  partner  not  kiiovfn  to  the  creditor,  iTaorie  duriiig  uic 
time  of  the  Concealment  of  such  partner.  '*  '*■    ::.  ^00.  ii  i  .-  7  s/j^il** 

.  ..  r  being 


■miimiaBEH^ .  57  gbo«  iii.  539 

being  at  Portsmouth^  the  plaintiff  supplied  her  and  ,    ^^7-   .. 

the  captain  with  stores  and  cash  on  account  of  the    Roaiirsoir 

ship,  to  the  amount  of  1,014/.  5*.  4rf.-  ^  ■^-     ^ 

^  Witt'xniiDif* 

The  amount  of  the  debt  up  to  the  time  wh^ 
flue'  delteiaaM'  ioeased  to  be  a  p«art<Nviicir,  ifAs    1 
4^ii^6^:'i^^fSee^a»fi6te^f.SS^Jll!b»m^     \;       ; 
t&f  dt-eiirbllH  dated  id  jlt^^tMiQio^  Jtm^he  stupfs 
fluents  in  Ironiftm,  f4t964L  5^^  4^>^fusd7]7^9<^(  ^ 
totsl,  1,014/:  5«*  ^d.f  the  iif^hotedAoloifeviifitthe; /.  : '^ 
|>hintiC^3  fkmatid.    After  theseUHs  vraK>dnim  j 

Mid  aeat  {^  ecceptsmc^  Ca^  mote^iO'  plsqntiff .   J-  -i'    '^ 
)lb  isy  th6  denumd  i^oiild  b)&   teltled,   bat   ite-  ?  \ ';,  ! 
qftetfed'  tie-  i^Duld  wMidwir'  the  UU  750^;)  and  '    ' 
4i^W4Uliixft  f<H-it  at^tfttree^  fcM^,  ahd  sb  tnooaths,  ^  .  ! 

^ittdi  ^plaiAtiff  did  «n  SdJVbMiMfot'  iSio^ivksn 
Jie^m^toC^thefblk^  '. ;  '^ 

^i§li9SP9gMi'^f^t^m9f^.,m^  <*l»^  ;Mde  of  4t.e        !  .  ! 

qfatttMiT  qSlIlt  l«»9Hf|  fifiA^^.  ixpaa  fiv  w^iph  the 
three  new  hiUs  wege  drawn,)  "  and  past  the  several 
^Jb^ytei1iii«ii|^   mj  boiwr'f  hands,    which  I     .     '      ' 

';*' 8^uI4;'  ftf^'  W6rfd  be  duly  honoured ;  I  as.        ;',    ! 
/-•  WiM3?.  J^  iilpigjipte  ciM^^ary  to  my  jaqdfi  of  doing  •     ' 

.«*  Ifil^^i^^  ywfjp^  h»jam»  iV#  JSwA;'r^gjU|br     :r.."  J. ; , 
to  renew  bills,  particularly  to  8ix.mofitha^:>and,  ;  "^ 


(( ■ 


vm  wiU  not  fiul  eiving  directionp,  to  Messn.  i 
WUAofiJktas^  accept  the^  otbk  jdi9^i. : 

|Uj  I ,camu^  think  of  renewing  them.  ^'\ 

^'^^ri^^^r^^  ywicftptain  iS/s^-dwft  wh«i  I;^^ 


03    bl 


«ha 


lye  your  acceptance. 
;rr:  n  002  Tlie 
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.    ^^^7'    .       The  other  drafts  alluded  to  in  the  above  Ijrtter 

fiojiAHSQH   ^k^e'thi  bill  fbr  264;.  s^.  4(f.  abbve  irt^rtei;  W 

^j^. -^■-        wMth  ivas  not  then  due;  und  anothfer  ttfl  ^ 

'68?.  25.,  which  had  been  drawn  ftr  some^aartfefts 

^       fumishiJd^  by  the  pUihtilf  in  AugUit  i'ikb'^  ^A 

which  were  not  included  in  the  1,014/.  5^.  4if. 

These  Ml*  were  paid,  but  the' three  bilfe  which 

weife  giveft  in  li^  of  -the  dne  for  750  /.  Were  dSa^ 

hotfiMU^  by  COj/^  who  proved  to  be  insolvent;  and 

t6  ppeWttt  •  hi«  bAnkrUptcy  he  proposed  to  thfe  plain. 

*8(F'tJ6  payhiiti'k  eomjMWition  or  dividend  of  13  f. 

in  'the  pound,  secured  by  the  acceptance  of  his 

friend,  a  Mr.  Wilson,'  of  Bisftops  Wearmouthj  (k 

partner  in  the  firm  of  Spence  and  Wikon^)  for 

iihe  bidanee  due,  wMch  thci'pteintiff  agreed 'to  take 

iftfhll.^^harge  of  such  balance.    This  aecepbiJii^ 

not  being  transmitted  so  soon  as  expected,  th^* 

plaintiff's  attorney,  on  the  8th  May  iSil-,  siiiiiP 

the  following  letter  to  kessri.  Sp^ce  znit  WiUdH^ 

**  Mr.  Robimtm  has^fceen  wifii  fa&  i^m^'t^^ 
'<  spe(ftmg  hk  demand,  'and  is  tsoM«wfatt  tBMmSOP 
''at  the  apparent  neglebt'^^'^io^thef'«f6lfi^ 
*'  must  therefore  beg  of  you  ^most  earnestly  ttiHM 
•**  you  write  me,  by  return  of  post,  the  reason  of 
"  delay  in  the  paytoeilt  of  thfe  fliVifl^  bV'Wv^- 
'^Wittanceof  thepiwnis^biB;?    -^^  ^^"^^  h^jwmi 

"After  this  letter  mtsoniuxt^t^^^^'mM^ 
hr<:ay  for  13^9.  iti  the'  pound,  xX^iih  4»JtfHatf^ 
pajwibte  at  eight  months  jifter  date,  wMttl«^Wir'il«ft^^ 
to  the  plaintiff.     ■  -  '  ^^^^  ^" 


i  ♦' 
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f ,  This  hiU,  which  wa3  negociated.  by  the  jiaiixtiffi  ^^^7' 

Yf^  also  .dishonoured^  both  di^awer  and  acceptor  RoBiNsg« 

ha^ilig  h^ome  bankrupts  before  the  bill  was  d^e,,  v.  ' 

and  no  jpart  of  tha  anjouBt  has  been  receiv^^  .     .  ^^^^^^o^ 

At  the  period  of  these  several  transactions^  the 
plaintiff  considered  Cay  as  tlie  sole  owner, pf  the^ 
ship,  and  did  not  knqw.  that  the  defenda|)t  ^f(m'fl^ 
part-owner;  immediately  qn  .his  rdis^oyea^ing.  t^i«( 
fact  he  made  a  demand  on  him»  >u^  h^  ne^il^ 
payment,  this  action  wa9  brought  ^  tl^j^  writ  wi)«^ 
issued  in  September  i8i2;.  >  r, 

.  The.defendant  contended  fchat  he  was  dischaige^ 
f]^om  the  payment  of  any  part,  of  the  deipand* .  Tlh^s 
plaintiff  insisted  that  the  defendant  was  liable  to  tli^ 
whole  demand  due  wheii  he  ceased  to  be  |i  partmqr  ^ 
and  (^at  if  he  were  entitled  t^  any  credit  on  ac« 
count  of  the  bill  for  264/1.  5$.  ^d.  it  was  only  to 
thei  smn.  of  21^  JL,  tke,  amount  of  the  plaintiff -a  <laim 
ofirja^^^ttpt  ^gppds,  supplied  by  him  to^  the  time  of 
t||e.d0&Q4wtfs  cewvg  tobe  a  part«Qwn^  ^  the 

iWp-   .-,, J.  .'. 

•'♦.^  ft."  .» «.  ..«« t      .  .1  ■    , 

^Gdfiele^f  (^|)f|l^dppi];i^  the  question  on  the  21./.) 
insisted  that  the  plidptiS!  was  entitled  to  keep 
his  verdict  for  the  remainder,  for  that  the  present 
case.^^d^  {di^ing^ish^ble  from  all  those  wliich  go  to 
^^W^  .^liat  tthe  aKK^ptanoe  by  a  creditor  ^f  one 
O^/^Y^^SH^I'i'^^  d^btor^.wprks<a  discharge 

of  the  rest ;  because  it  is  found  as  a  factj,  ii^  this 
case,  that  the  plaintiff,  at  the  time  of  furnishing 
thffMods  supplied,  was  ignorant  that  the  defendant 

003  had 
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T«i7-  ,    had.ba^il  a  partner  of  Caoft  the  inscaVcftL 


%>i 


to  be.clefur  law, that  dormant, partners  'a^  luil^K, 
WaKwwK.  ^j^^  discomed  J  and  on  that  rtilf  thfe  -^-^' 

hcftpe^f  Eu  conirdf  submitted  that  the  j^IaintUT 
could  not  avail  himself  of  that  want  of  knowledge 
in  this  case,  evan  if  it  gave  him  a  right  to  recover  ; 
|l^ecaus^»,as  ,ii  i^  found. that  the  defendant  wv  a 
jeffjspe^i^ffW^f^r  pf  the^vessel,  the  phuntiff  might 
have  kpfmn  i^  apd  Qught»  therefore,  to  have  made 
)W9|^  ^icguqinted  with  the  fact  of  what  persons 
wera  fiie-pvm^jrs  of  the  vessel  when  he  supplied  her 
with  storak 

It  wa9  then  contended  that  another  insi^ralfle 

objection  was  o^osed  to  the  phuntiff^s,  nght  io 

rwoverin.the  present  action  againsithis^^efeqdfiiity 

vand  that  arose  from  his  haying  taken  (Q»/^s  solfe'luKlf 

aad  his  having  allowed  hun   to  fvnev^  it  whpi 

it  hpcaxne  due.      For  in;  the  c»ai^'^^*n!m^  j. 

White  (bX  it  v?as  held  fifLor^^^JM^m^ 

plaintifP  dealing  vnth  one  partner  separat^lyl'  aaopts 

him  to  the  discharge  of  the  oth^i^«    Invthat^case 

a  bill  had  been  drawn  on  and'  stc«p|ed  by  one  at 

.  aeyeral  partners^  and.  being  dishonoured  was  jre- 

.  nawed  by  him  alone.    In  t)iie  <^  of  J^^r^v. 

Drwmnond  also  fcj^  k  was  ruled  by  ihe 

sindiority>.  that  after  even  a  joint  bill 

(xj  Doug.  356.         CtJ  5  Eip.  N.  P.  C.  iM. 

duel 


} 
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^^  if  |:b$^Jbolder  take  th(p  ijgparate  bill  of  one,  he  .    '^>y*    , 
^[^Ijel^^  l3ut\t^»  cfis^  goe^^  farther,    Rommm 

for, the  plaintiff  afterwards  accepts  the  sd^W  of  „:  *»"^  "^ 
^  .thjr|t  PS^»>.  {Wzhon)  by  the  bill  dravra  6n  .  _  .. 
Wilson  a&d[  accepted  by  him,  add  such  accejAiance 
by  a  third  person  has  been  decided  to  be  a  sati^fac^ 
tifrn^  othemfise.  it  would  h^ye  been  a  fraud  on 
lpi7$o;i,  acccotling  to  the  case  of  Steinman  v. 
Magnus  fd J.  '    ''' 

To  oppose  the  pohit  in^4e  on  the  "^  fact' of 'i& 
not  having  been  known  that'  the  diefehdant  Was  a 
jfaxiner^  the  case  of  JStemuitih  v.  Ctmf  I'eJ, 
was  cited  as  establishing,  that  eip.  unknown  partner 
was  dischaifged  by  the  delivering  up  of  did  dis* 
liononred  bills,  and  recent  of  others.  The  fact  of 
some  part  of  the  wJiole  .demand  having  been  paid 
wa(i  adveited  to  as  raiiing  a  question  6f  appropria^ 


t^  iJLdei^niiani  niight^pI^W  abatement,  ^i^kat 
lie  j^  a  pur^^>  ii^^hoiigh  ^  were  a  sci6ri^'0Be, 
'anf  the^^^i^  of  ft. 

^   ^udseltk  in  t^pj^  relkd  on  his  former  poskio^ 

'liricl^cdi^teifaei"  fjba^  register  would  not 

eiiarge^a^pefsbfe^  therein  as  part-owner, 

^atnicUr  i:  f^titpil^  (g).    To  hold  that  a  miin 

^^ fif/ flrekdp.  1  %$.    XI  Ess»,  39^     ■ .  (fj  14  past,  a«6. 
(e)  14  East  239.  (g)  1  Marsh.  264. 

j^q^o  4     ^"  ^  must 


S44  GAsn  3k:i:hpbbdhi«mb} 

-  ,*^.-,'   Mtsfefeiw^  <U ' the  partieB^ooiiiMawLIyilfcr  iteyiu 


„,    '^         render  it  impossible  to  proeeed 

who  had  a  dormant  partner.  The  case  of  New^ 
warsh  ▼.  Cby  does  not  af^ly.  The-quMtioiidere 
was  nhereljT  as  to  the  effect  of  mspmBc  9ppnp^ 
tion,  and  that  being  deeidedas  it^vasby  that  eaie^ 
the  {dfliiitiff  had  been  overpaid  daruig  the  period 
of  the  defendant's  partnership.  As  to  all  the  other 
oases^  the  distinction  here  is,  that  the  partner  was 
tmknbwn. 
....  •  ■  r  .    '     .  •         .  '..  I 

Graham,  Baron. — The  fact  of  this  de&ndaiit 
Wilkinson  not  being  known  to  be  a  partner  at  the 
time  the  goods  were  ftumished,  certaaily  goes  a 
great  way  to  deeide  dsaeveral  points  of  thiatlMs^ 
«n4  distanguiskes  it  from  most  of  those:  wfakh  hart 
been  dited  for  the  defendant.  In  geneiat^  anrelease 
of  one  partner  is  a  release  of  all,  but  a  pavty^has 
always  a  right  against  a  concealed  partner  of  iUkM 
he  has  previously  had  no  ktiowledgii^  fuvsoon'iip 
he  diseoTers  him»  unless  that>t^Q0iiano^iwe0ei4ik 
own  ihult,  as  if  he  had  not  uaeddife  diligihim'  ia 
finding  him.  But  it  is  not  ta  beuekpeBtfeditbaf; 
the  plaintiff  must  search  for  a  ship'^  «e^t^jatt«mr 
th^  kingd(Hn,  which  after  all  isnot  cmeh»iVe.i)i  v] 

.    -,  ;  I  K    Mil     ^<'i  i; 

Then  it  is  said  that  the  plaintiff  disehargeA  tftfe 
defendant  by  accepting  the  bill  dmwn  4^ii\>1ifHim 
by  Ccn/. — Had  Wilson  fulfilled  his  engagement  it 
innRdd  h9,ye  been  a  discharge,  but  on  hjsjfbfling 
^t0  )^  w^.the  debt  agamst  (ky  leiBaiiiedwimdi^ 
yrr-^      -';...'        ^^  ;.        .,    ■.•..   j-  ••  \' diaiged, 


ek«0B4  itef lioitiff  iud  a^nglrii.to  lesert  te  hit    ■■■'^,?-_ 
MienBlnmed]!^  which  us  t^en  rerifvd  aguntl    romrmi^ 

Xhe  case  of  Nemmnh  w  Cloy  was  <me  "veiy 
difibready  oirannstanoedt  and  nused  a  d]iiera9rt> 
question,  whieh  was  aaswa^ed  by  the  fieict  of  thd 
debt  of  tke  vnlaiown  partner  faaidiigbeen  satisfted 
out  of  money  clearly  appropriated  to  its  ^payment 
«t  the  time.'^In  this  case  that  goea  oidy  tothe 
21 1.  and  that  sum  must  be  deducted,  and  the 
balance  will  be  what  the  plamtiff  is  entitled  to 
lecbver. 

Mqod^  Bartm. — (Handng  shortly  stated  the  fteta 
Af  the  case^)  -Thia  defeadant  ww  not  known  to 
bfi  a  partnec  when  thegooab  were  *  sikpplied)  but  m 
mmi:  aft  Hia  partnership  m  discoiwred  the  plainttiF 
aue9.'hifii.  :  And  .there  is  no  doubt  that  in  reipeet  - 
0i  the  staves  f^midled  during  the  period  ^  hife 
partnershqp  .he  is  liable.  Then  it  is  contended, 
diit  d^  dnnraag  these  various  InUs  disoliat^gktihe 
defendbtDt^  And  so  it  would  if  they  had  been 
.|piidj>  biit>i  drawing  bills  which  ure  afterwards  dis- 
honoNlHred  ia:  no  dischai^.  As  far  as  they  were 
paid  thegr  an  a?  discharge,  and  therefore  the  21 2. 
must  be  albwed.  If  Cay  had  been  discharged, 
the  ^efeAdant  as  his  partner  would  have  been  dis- 
«hM(ged,  but  that  was  not  so  here. 

(  'AocBuuEin^  Baraftf  of  the  same  opinim.  The 
^ueatioii  ia,  whether  this  defendant  is  discharge  by 
aby^  thing  that  has  taken  place.     Whatever  effect 

any 


-^-t-  ft 


.    ^^^y*    .  any  or  all  of  these  transactioiis  might  have  had  if 
HoBiiTioir-  Wilkmswi  had  been  known  to  be  a  partner  of 

-J^^  Cfl^r««tu«|y  pntbut^il  «fan.imJMmnfct1ie 
^^^^*  plaintiff  certainly   dealt  entirely  with  Ckof^   aa4 

;:  faEiei)^n6thing^of  Wilkmsm,  iiik6  y^Mh^^ 

/;         iWIyjprfm4.y&i?fe  liabW  :   '^  -^^^  ci;.../,.! 

It  18  dtor  kw.  that  a  cbmmtit  pafiti^  eailiiat 

•  ^Hfif^tTf^  himself  frana  liability  to  pay  the  debt^  of 

a  creditor  through  the  medium  ci  his  osten^ble 

,    partner  by  any  acts  of  his  during  the  concealment 

cf  ttie  dnkni^  p^er.  .  If  it  were  othenvise, 

apcl^tlus  action  be  iM>t  ntaint^nable,  a  doori^widdy 

'  opened  to  defraud  credrtors  by  means  of  dormant 

^  |lMMleMbip$r--r]i'tlie^^l^^ 

':  Ihat  thia  defendart  had  beea.a  partner  he  would  not 

^  jM3«e  doill^  withfC^  alone^  or  if  he  had  dispoy^^ 

'ifeittiirl^er  he  would  frobal^y  not  hafe  ^vf^jc^^ 

•f  thiwo  Mto  whidw  -wi^iipi^j?  ^i^jf^^]^gf^^ 

It  ii q^ elm thatxtfaiaKi^^ 
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Jl.H|S  W9ii  aa  4fict^  cSqssumpHt,  brought  by  t}x^  An  actual 
plaintiffi  as  assignees  of  Disston,  abaujkjrupt»  for  ^yen^^l!^ 
money  had  and  received  to  their  use»  and  upon  an  ^^?^  ^y  ^ 

,      •  t      1  earner,  oy 

aooount  stated/with  them  as  assignees.  order  of  the 

thippert  after 

The  defendants  pleaded  the  genenil  issue,  and  the  j^A)  ha^^ 
cause  came  on  to  be  tried  at  the  last  summer  assiizes  !!!?u^?*Jiil!?* 

suco  a  potsei- 

for  the  county  of  Gloucester^  when  the  jury  found  k  •k)"  *•  ^^^ 
verdict  for  the  plaintifl^  for  461  /.  14  5/16  d.  subject  to  ^eiTagaiiut 
the  opmipn  of  the  court,  upon  the  foHowing  Case :    ^5waS*Se' 

gONMtt  were 

Disstan.   the  bankrupt^  pnMous  to  fata  iModb*  •hipped  on 

.     •*,  /        1^  .         .  ,,;    accouatoftbe 

tuptcy,  was  a  miihsr  and  neaUiaii,  cttrrfiiig  «ik^htt  factor,  and 
trAdeatiyri#rrfMi*iii'thtoc6nil^^  JJSiJS^'' 

and  the  deferidintiK,  who  were  TesMefet'  at  Brt$M  ^^^^ 
for  a  few  months  before  his  baakniptey^  fafe  fiiA;(»%     »  ^ ' ' 

,,         _  ..       /.lu'^Afi        Such  an 

under  ti.del  credere  commission  for  the  sale  or  mnr  order  rather 
^made  at  his  mill.    On  the  16th  i^ October  1813,  SSThu"* 
'!0ii^o^^&ddna6qtienc^  ^^^^^^' 

to  him  by  the  defendants,  drew  a  bill  of  exehu^  of  ownenhip 
on^them  at  tuiro  months  for  335/.,  whkh  was  on  the  S^^Jo^. 
same '  iiay^  ab6fep)ied  by  fliem,  and  afterwards  paid.     Nor  is  a 
On  the  soth  day  of  the  same  month,  Disston  seat  deiivefytoa 

master  or  a 

to  the  defendants  the  following  letter :  Tessei,  where 

the  consignor 


jly  accepts  and  pays),  1 
wid  give  him  a  lien  against  the  assignees — it  is  not  within' the  principle' of  the 
cases,  which  decide  that  an  equitable  richt  will  supply  the  deficiency  ot  an  actual 
delivery,  in  support  of  a  well-founded  flen  not  perfected  by  possession. 

Letters  advising  of  a  consignment  of  goods  to  a  party  who  has  accepted  bills 
on  the  fMth  of  such  consigmnent^  are  not  equivdtent  in  eSect  to  biUs  of  Jading 
tfCdBhiOd; 

''  Gentlemen, 


S4&  CASBS  IK  THir  kbcCHEQU^H^ 

igi»*       .   «<^ Gentlemen, — I  received  your  ISVdur/antt'ncte 
NioHotis     the  cwiterits ;  as  onrmarkets  are  no  IbW^t,  anaX 
andMither  hope-ydtt  WiU^  out  at  775.^^Ml'se»a  ^rf^^ 

GhssT      sttcfcs,  of  fine,  mostly  on  Friday  t)y  J5rbt^l^j(fi3^t)tt> 
aB4  another^  reittamder on  Jlfowrfflry  night  from  iSle^fiifll }  t^Ss^^ 
know  whether  he  will  send  tw6  tfWs  orriibtl'kf^fei* 
sen*  •; 'I  shall  have  about  206  sacks  in  tlie  whofe^ 
but  wll  write  you  more  particularly  to-mbnow." 

THe  1 82  sacks  of  flour,  which  were  afterwards 
^nt  by  the  bankrupt,  are  those  which  are  allud^ 
to  in  this  letter.. 

On  tlie  following  day,  the  21st  of  October,  piss^ 
ton  'drew  another*  bill  on  the  defendants  at  two 
months  for  76/.  which  was  accepted. by  tl\em  on 
.  the  2sd  of  October,  and  afterwards  paid  ;  and' on 
the  ^2d  of -October  he  addressed  and  seijit  fi)  jthpn^. 
the  following  letter ;  •  ..       .\,  /a. 

« -Gentlemen,-,!  have  sent  you  '^^^m^l^, 
barge  to-day,'  55  sacks  of  good  old  firi^lUiMpas 
flour,  aiid  40  of  very  good  Lammais  secon^^  J^^ 
will  be  50  or  more,^   when  dressed;    spall  my^ 
enough  to  make  up  about  200  Fridm,^  %  v^^ 
barge  on  Mondatf,  if  we  are  hdt  stoppcjpf,  aa^ 
we  shall  not  j  but  we  had  a  deal  of  rain  yeste^^     . 
I  have  dra'wn  a  bill  on  you  at  two  ^iibnlh^  iir  favour 
of  Bicketts,  Thome  Sc  Co.  for  76/*,  which  ^  ^oufiT^ 
be  obliged  to  you  to  accept.     I  mtena.|;o  ^e  down 
on  WednJesddj/  v^6\A  the  time  the  flour  is  likely  to' 
be  in.    It  will  be  mostly  Lammas  seconds,  and 

mixed  ;  I  snaU  nave  no  cone/^        ,  ,   , 

..J  -y.  J -vox  -^  .  :      ;    -     'J  .  .'  J-o.j  .n\l  ^'^^^''• 
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Aboard  a  trpw  belongiiig  to  one  JBroxpfh.^^  JNi^lS^    VbumoM 
2dim  5^  fiajcksfof  fine  I^annaa  flow,  and  *6.  ^9^  mimaOm 
ofj^quzms  seepnd^^  andvott^the  26tb«.  at^^urtlie);     ^^^^ 
.qttai\ti|y,  ^awiki^gi^  ^  ^^wte  2i8a.  paclf;s,qf;|^wj 
Jbut.tbere.  w^  noioYoice.of.^her  qii^tfMfferQf Jfiui^f 
nor  were  there  any  directiopa  givep  to  tibte  tisoTvqi^ 
as  to  the  person  to  whom  it  was  to  be  deliv^Dod.   . 

At  the  time  the  flour  was  put  on  boards  it  y^ 
entered  in  the  bankrupt's  book,  by  h^$.0ider»  '^pcv 
Brown  of  Tewkesbury.**  It'  was  denominated  in 
the  trow  bill,  "  Disston's  Flour  j**  and  Disston 
was  charged  with  and  paid*  the  freight  for  it. 
The  flour  Was  landed  ojt  the  28th  of  October^  at  k 
^harf  at  Bristol^  l^elonging  to  a  person  who  acted 
>is  agent  for  the  owner  pf  the  trow,  being  the  place 
wTiere  goods  brought  by  his  trow  were  usually . 
landed.  After  the  flour  had  been  put  on  boaid 
the  trow,  the  bankrupt  himself  went  to  Bristol  % 
^d  on  the  2^th  of  October  he  th^re  gave  an  murder 
to  tiie  wharfingpT  to  deliver  the  flour  to  the  defen- . 
dants^' and  in  pursuance  of  such  order  it  was  deii- 
vered  tp  ^em  on  the  sam^  day, 

Tjission  cpmtnitted  an,  act  of  bankrupUy  on  the 
^7th  btOctqher  *i  8 1 3,  and  on  the  first  of  November 
jn^hat^ear,  a  commission  of  ba^krtfpt  waa  duly 
«w^i^ea  ^nd  issued  against  Disston^  under  which  l^e 
was Huly  found  and  declared  k  bankrupt,.,andjhis  . 
^iate  and  effects  were  assigned  to.  the  plainti^,  *      , 

The'deieiidants  sold  the^flour for  66^U  17^«  -^^.^ 
recfj^ijed  the  produce  thereof,  and  paid  over  to  the 

plaintiffi 


m^-j_  bdW*  the  «0tMnE- liaui  feoiii^-  jdaidOag  te  nlmm 
Mi&VMMiMi'  ^.bibaMW  of  4^  i.  14<^  niuL  |bpdM-j«alDailt  of 

^;^^  the  «aid  two  bills  of  exdiRiige,  aad  poniai^^thv 
«ii  MMlnr.  onall  sunif  due  to  tliem  from  t^  fandan^t*  nd 


Tbe.que8ti<m  for  the  opmioQ  qf  tlie  Court  was» 
WliM;Itar  th«  pbuntiA  were  ootitltd  tOirecover  the 
ip)|o)e,or«ypMbofthemdiw»of46i^  14^.  iO(i 
Ibc  wiiiicli^  verdict  wap  tajkeiu 

.  ,  MkliardsQ^  p>r  ^dite.  plaint^,  cont^pdedt  tb«t 
|i»4er  the  wQunjiiNwcei^)?!  ^  casc^  the  tra^nctigQ 
jtielwire^,|;he  parties  fimoaQted  to  merely  auei^ot^ 
4;^  i^peiiient,  ¥(hjchf  (yr  w^t  of  ultimate  ooxnplf^- 
tiqn  l^y  auji^equ^q^  posse^oa  of  .th^  jROod^^  yed;(^ 
^o  pr^i^erty,  in  tV  d^f^api^ts^  nor.^ye  tVm  ^bj 
lien  eo  th«  gpodf-  lluff  JM  ««hinitte4if ?^  *.??!Wf 
fK^^^l^eeq^piwci^^  «9d  %^^r^^.|^^pl^^ 
vendor  andpiMcphweR.  iip^  thfMi.tfreRp  ^m.^^ofi^ 
40  fix  they  yirtyiiiy  cw>fHepwym|^  ta^  ti^^^^ 
into  the  actual  po^fieiBiipQf  Ij^e^^^ 
factor  has  a  general  lien  eertai^y/when1[^ 
<%al'8  po^  haye  pncup  .ooi?ie  >ito.  h^  I<^^f^??f 
btit  he  has  noe^  till  then*  .  J^v^n  tl^ftt  1^  J^Jiis 
lost  by  le^s  lof  jKiaaession.  The  .|fw^il»|  )P^9Wft 
that  .possession  is  ne<«9W7  to  jpv^  a  ja^t^  his  Ji^ 
jpfilUly  eftaUiahed  by  tjbecaup  ofKmfocff  Vf  iC^jr^ 
fa>).  Ia  the  present  ease  t^r^  wap  ^p^fid^ 
possession  by  the  defendants  till  after  th6  ad:,  of 
Inmkrqptcy  hadiieen  dommilfed  by  jDi9Stan^  when 

fa)  3  T.  R.  119.— and  783. 

all 


^.lOmbdeb^  mi^At  «diar,  hami^  ^mm  4w    tfftmmt 


to  theodflfeiidiiiU,  iMtifroo|  the  aMglieiB  Jbiftfiwi  •wk 

the  goods  on  board  the  tmmxifiktf.a^t^smrfiJmii 
k  m»  no  fludh  thing,  nor  woxii  It  have  been .« 

them/  fot  they  m^Bt  then  have  been  stopped^  itt 
any  thnein  tranriiu  byiihe  oMs^u.  if^iey  hiil 
been  burnt  or  rndLin^Sevem^  JSKsiOmj  not 
.Cl^ty  n)U8t  have  borne  die  loss.  All  tiie  ficts  of 
ifie  dtse  are  indicia^  wkicli  shei^  tike  property  to 
Win  Jbir«5/(m  till  he  transferred  it,  and  he  might 
liave  Ordered  the  goodg  to  have  been  deiiva»d'to 
jf&y'kher  peinson  in  JSrii^o/ whom  he  chose  ^  bat 
^ny  stic^  br^  at  lliat  '^m^y  which  Was  after  the 
^i^<^1)f4nlbv|{^  f  (^^  tirV«  beeA  wiion^fn^  aft 
^ihst  creditors,  w^  thei^fore  clesriy  vbid,  and 
^0^  notlikd  ti^e  assi^eesJ  As  to  any  hard^ps 
IfW^c^l  tKat^d&ii^  ^used  as  an  atgidient 
|W  y  ^M  of  lii^r''^  mtiM  V.  Bah 

fimrf0i^pid^^  jtedg. 

iB^^%^^M^^^  exprossed  hfansdf  as 

^M(cteti%'it^^^  haiidship  m  Oim^^ 

mi!Mk^  Mk%fi^  most  prev«9;  and  aceord; 
lS^''i|&ik^^^  Wh^  lxndc««  had  fMndtr:^ 

lfiftily%M"oiit^sl6St;'^the  y^^  of  a  cusfomer; 
^^i  M&e^  tiames, '<^  ^^  seeor^  YdrWWe^ 
fli^^dp^s^^  Vi6rt&  wj^ped  i^  iiir  WAiyeIdp4 

-^v    i  T^  T     .  "where 


5^2  CAS»  IN'THS  aXCHSODMIi 

,    t»t7-    ,  vdMtdiey  lodged  the  iMiiilttsbfl^^ 
NtcnOLft    penowvwlio  deidt  :witlk  tlieni»  and  which  on  ik(^ 

ttri  Aiiotlier  eve/ of  their .  baakraptey  they  aent  to  him ; — such 
Xitmi     eiistoiner  could  not  retain  the  bonds  'wg/mut  the 

«d  afldtbef.  assignees ;  and  thst  because  the  whole  rested 
merely  in  intentioBL  till  tbe  ,eve  of.  1^  bralmqilcyj 
aad  becsnse  the  defendants  neyw  had  aetual  pos* 
aessisn  of  them  till  tlwn.  Th«t  was  a  nmc^  st^^ 
case  l^nB  the  presoat,  £ot  what  was  d<me  thete  imp 
done  in  contonplation  onfy  of  iMiikruptcy.  Heie* 
tlie  baakroptey  was  omnpiete ;  and  in  the  present 
esse,,  alse^  there  was  never  an  actual  ar  even  n  vir- 
tual posseflBbn  of.  these  goods  by  the,  defrndatits 
till  after  the  bankruptcy  of  DissUm*  In  the.  eaae 
of  Sweet  V.  Pyin  (cj^  it  was  decked*  ihat  after 
delivery  of  goods  to  a  eanier  to  be  conveyed  on 
account,  they  could  not  be  stopped  in  .tranaitUf 
so  as  to  afieet  a  reviver  of  the  ofiginid  hen  which 
Ae  party  had  on  them  while  they  weie  actually  in 
his  possession* 

Anodier  ipiestion  srising  oa  this  case,  is,  whether 
the  defendants,  as  factors,  are  entitled  to  a  lien 
for  their  commission  on  iStie  sale  of  the  fl&ur,  and 
are  entitled  to  retain  the  sum  chai^ged  agaipst  the 
assignees,  by  whom  they  had  not  been  employed. 
A  factor  has  oi^  a  liai  on  th^  commodity,  which 
entitles  faim  to  Jceqr  it  against  his  pincipal*  .  By 
retaining  the  charge  for  oommission^  the  defimdp 
ants  admit  themselves  to  be  factors ;  biri;  it  is  clear 
that  the  bankruptey  of  Disston  had  the  ^fect  of 
countermanding  the  order  to  sell  the  goods,  and 
(nj  1  East,  4. 

th^-efore 
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(lief^we  they  can  havenorighttochfiige  commit         »8i7« 
far  doing  that  which  they  had  no  authority  to  do. .     Niohols 

and  another 

Taunton^  W.  JE.,  cmtrd^  (admitting  this  to  be  a  cleVt 
case  between  principal  and  factor,)  insisted  that  the  and  another. 
|4aintifis  were-not  entitled  to  recover  either  of  the 
sums  for  which  the  action  had  been  brought.  The 
present  action,  he  submitted,  was,  both  in  substance 
and  inform,  (assumjmtior  money  had  and  reeeived,) 
an  equitable  action,  and. founded  on  an  equitable 
light,  and  could  not  be  maintained  against  an  oppo- 
site equiVal^fit  equitable  right  in  thepnrty  defendant. 
The  bills,  in  the  present  case,  had  been  drawn  for 
a  very  considerable  sum,  and  had  been  accepted  by 
the  defendants,  expressly  on  the  Auth  of  these  very 
consignments  to  be  made  to  them  of  the  cargoes  of 
flour  sent  to  Bristol  for  their  indemnification.  The 
strength  of  the  defendant's  case  consists  in  the 
fact  and  purport  of  the  letters  which  had  been; 
written  to  them  by  DissUm^  at  the  time  when  he. 
shipped  the  flour,  and  their  effect,  as  giving  a 
decided  charact^,  in  point  of  law,  to  this  whole 
transaction.  At  the  time  when  those  letters  were 
written  the  defendants  had  obviously  contemplated 
the  possibility  of  Disst&n*^  bankruptcy ;  and  on  ao- 
eepting  his  bills,  had  prudently  and  fairly  stipulated, 
as  they  legally  might,  for  the  consignment  of  the 
flour  to  them,  as  m  indemnification  against  such  an; 
erent.  Those  letters  ^ak  of  and  describe,  spe-^ 
eifically,  these  very  cargoes  sent  by  the  same  trow 
and  master  as  Are  mentioned  by  name  in  the  letters, 
and  that  for  the  avowed  purpose  of  meeting  these 
acceptances.  Coupled  with  those  letters,  the  deli-  , 
very  to  Brown  was  a  delivery  to  the  defendants  ;. 

VOL.  III.  p  p  and 


.  Kmtots  bi^nkruplifiy.hiy  i)wtox  Tliit  vw  the  ^iji^i^tiiil 
«iiil  ft»0t*wr  delivery,  thou^  afterwards  perfected  by— what,  was, 
Cmmt  HPdBT  tbe  cvcwnstance^y  a  m^re  /onoaUty^r-lhe 
wd  Motk^.  .Qrdfir  givgn  by  i)i>$ft)|i  to  BrWfh  at  J5i!^<p4  to 
give  the  defendants  po$9e«aion.  It  was  that,  recy 
apt  of  J9ti^^AMi's|;Quig  to  Bni$tQl  on  that  oflPa«ia& 
OQ  Tfhii^h  hi9  haolunptcy  waa  founded;  and  it 
l^pliVi  b^  ^tnipge  that  that  order  ahould  have  the 
effect,  of  putting  the  defendants  in  a  worae  «tua* 
tK)9  than  they  ,wouUL  have  been  in  without  it  A» 
intex^had  hacome  vested  in  the  defeodanta  in  the 
flour»  qn  aodiiblifery  to  Bmvn ;  and.ihat  interest 
Qould  npt  ha  divested  by  .the  subsequent  act  of 
hfnki^optcy^  for  on  having  been  once  put  on  1h)9^ 
for  the  puq)ose  dedbiced  by  the  letteriSy  they  beciaine 
dbtb^d  xvith^  trust  for  the  benefit  of  the.con^ignee^ 
and  hi3  Ugjh  attached  then^  m^  the  auhaqqjiiei^ 
Qrder  to.  deliver,  lyaa  not  iiecessary^,  but  i^tpg^th^ 
9Ugatory,  or^  at  most»  a  fonnality.  <  j[lai^  lef^ 
WQiild'  have  been  a  suffidei^t  authority  lb  Brfi/rmk 
todelivser  the  goods  to  the}  def?ndaii;tap,^.p^? 
haps  stroi^f  r  than  a  bill  of  lading,  ^mild  ,h^jlp^ 
because  they  stated  the  eonsideisBti9^.,fer^l]i^^  li- 
very ;.  and  the  njore^so,.  as  it  ia  not  thp^^fji^<^ Jg 
^v^  pyt  biUs  of  h^Jing  TOth!gQqd9.  »9nW  j^ 
Severn:  pmm  ^  and  such  Otters  as  thj^a^ls^d  co^* 
^gnee^  in  better  stead.  No  jsubseq^^t  Cjj^lt^ 
numd  of.  jpi^sAm's.  would  hft^ebefn  g(^  j^s  f^fgfi^^ 
the  e%±  of  those  lettei^B,  and  J$fmpiyiipiil^}ff^ 
4fm  .^|[q;opg  to  haw  p;cef(MTed  any.  sw^  ^^?^%R; 
»ind,>  *hein,  aa  he  might,  by  sp ^ d^f^>.  j^jf ^ 
xendeaad  hin^fielf  iisbic  to  mi  a^tiow^by.  t^ij^^^^^ 

''  Pi^vious 
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ftteviotts  td  citing  the  baseibrimght  tog^hto  ^  l^^*?!.  . 
hi  tnppoTt  df  tfii^  pro^xMutioiis,  on  tlte  jmM;  6f  ilb     Niink^s 
Meiidant,  %e  grounas  of  the  ieciai«»'  r6K^  ttti  •^^J^m*^ 
ibr  thcf  i^lamtiff  weire  thus  Mtaesdtpted  to  be  diMitl-      C&ti^ 
guished  from  those  of  the  present  case.  The  casiS  df  ■•*  *•©**«• 
SweH  V.  Pjfin  was  said  not  t^  apply,  ih  any  respeeli^ 
its  support  the  pliuntiff's  ai^menU,  but  was  rather 
the  other  way,  because  there  the  Codrt  held  that 
the  delivery  to  the  captain  of  the  tessel  ota  the  b^ialf 
bf  the  bankrupt,  was  equivalent  to  a  deB^ery't6 
lum,  and  on  that  grotJnd  the  dedsion  pit^eeted^A 
In  Wilson  v.  Balfbur,  the  whole  transacttett  *rfc 
ginated  with  the  bankrupts,  in  contemt^Mion  of 
their  immediate  bankruptcy,'  without  any  aet  on 
the  part  of  the  defendants  expressive  of  their  con* 
curr^nce;    aiid  the  judgment  Of  Loid  Ellenho^ 
rough  was  founded  on  the' basis  of  the  whole  resting 
in  intention— l^e  possesion  never  having  been  out 
df  the  bankrkipts.    Nothing  was  done  in  that  cfasa 
to  appropriate  &e  bonds,  and  they  might  at  any 
time  have  changed  their   destination ;  nw  did 
the^efehdant  know  any  thhig  of  the  transactioh, 
and  liotliih^x^as'done  by  him  in  the  way  of  com 
sidcli^tibn'for  the  bdndi^,  fbrhe  had  not  assented  to 
thphr  ap^ttcmOtf  of  his'  stoclc  to  their  own  tse; 
N<me  of  thosie  dii^utiistances  of  objection  occurred^ 
m  ^'the  present  cise.     The  ca^e  of  Khtlodi  v. 
C^^^'-^as  Admitted  to  txress  more  strohgly  against    - 
thd  defei^dants;  'In  that  case,  however^  diere  faa^ 
beerf  no  letter  written  hj  Steiitt  to  StrndifRon* 
add  Co.  specifieaify  appropriating  the*  cvaf^,'  ct^ 
statmg'thatth^  oons^attenis  wmi'^madein  ebir-' 
sidiera^dn'  dP'  the  acceptance  of  the  bills.    It  was. 


PP2  moreover^^ 


tm 


5Sk^  cas£s  IK  tHi  mtcws.iiv^lt; 

.    ^^'   .  iildr^(mr,'>a!if)ery  digtingnishing  ft^'m  tlupti.cito^ 

..NttmDi(b    tthit^SStmtffffiAn  andOo.  had  origindlty;  «sli^oaaiif 

■■*^'****  iionDoiv  irefufied  to  receive  the  goods; ^  ifi  to^wftr 

€uDrt      tb&tti  to  be  unloaded  on  tbeir  aecoui^t^  liecause  iJMy 

wL«i»ihiv.  jiiyji,  t|j^  become  'bankrapta ;  and  it  i^  tberi  takl 

bjie:  Mr;'  Jm^  i!fMf£r^  that  the.plaintiff  had  not 

even  a  constructive  possession.    l%epe;  tdO,  both 

(Nirties  had  become  bankrupt;  and  that  is  made 

iMIter  of^bbservatioii  at  the  conchimoh  6f  the  judg- 

^ent  delivered;  (p.  123.)  and  is  stated  as  one  of 

iA\e  Reasons ;  and  the  toaignees  of  the  fttctors  co«id 

certainlf  Have  had  no  right  to  recover  those  goods 

in  spiecie,  in'  an  action  of  trover^  ^ler  the  con-^ 

signieeihade^xpressly  reAiited to  accept thmd. 

In  support  of  the  argument,  that  the  defendants 
had  such  an  eqnitabic^  claim  on  their  gdoik'aa  pre- 
vented any  property  pasting  to  the  ^daofiljffi^ « 
assignees  of  the  hB;okTix^'IMs^toni^w^ 
longer  really  and  benefi<^}y  beldiig^io  tho'bblik- 
nipt,  the  ease  of  Shnith  ^.Fkkerimgfu)  ^t^ei^kA^ 
^ereLord  Kenym  held  that  t6be%h^laHv«]»li  ^OHi- 
ek>n,  whieAfer;  where  a  bill  of  e^itl^haiige  ctfl^kM^aid 
been  deliver^to  the  pldntifff^a^rdiliaBte^lMtiiHk- 
'^i«n,  but  had  been  omitt^  tcrbeindO^^^ff^lM^ikle 
%y  the  dkwfety  to  ^vhoise  dfd»  it  wai'jittjfeUtejVitiid 
beeif  indersedby the  drawer  afterheH^djlitfttei^Sfti 
^tittie,  becottfe-I^Kftnkrupt ;  and  hir'  LordlMfiOQibd 
'fh4t  it  miglifc;be  so  indorsed,  saying;  th^tti^KidiiRl^ 
*^%%^  l^kmpt^bad  th^  legal- estate  iric«he9Mi|;i^ 
'^  it  was  unattended  by  a^  icftei^st;  arid  ih^t^Ke 
*'  bound  to  indorse  it."   So  here,  Disston  had  only 

(dj  Pcake,  K^,  P,  C.  50. 
^'  i  ^  *  the 


the  leigA  estate, m.th0e9odi  «0Migned, tandithe  ^   ^^*^-    , 
«rdrrr  aftenraixb  given  bjr  liisa'  tor  ddUvcv  thi^iafto    ^n»»j(fc 
t|fKL^Qfie«daii*i^>  waa  as  mtt€3bia.inQi»iiforiQfdity\^  ^"^^'™*^ 
irmk tlie*r.idDiwmeiiit  of  the.<bJU»  in  Ithe ^ttaaicitodf      Cissid 
mhI  tbat  order  wai»  tohiw>¥^>  by,M  meai^neiBell-  ■■Aawnhm, 
ttvyv  aOirrmdh  a  l^ter^t  te  giw^  pnaptflty  itti  tj^ 
\go6ds^.tetheco»8igae(»::>.  ^^  ..'\,--.s. .  i>  n-v;^  ^ 

It  was  tbeijt  aubifuttedi  tbiit4fcbQ¥gbJ^l|«r«^^N!# 
be  na  ease,  fcund^  preojaely  in  pointj.^a  |^pm«^ 
^question;  jiet  diat  pri«heip}es  misb^  h^.j^^^k^ftag^ 
Aam  thevsaiud  result  of  the  ^vjanouf' d^sju^w  op 
4|iiestioiis  arisiDgbetne^  prmci{>al  ao^  ff^^i  wfi 
consignor  and  consigiiie^  :Phieb  would,  go  .to  4imd^ 
this  point. 

:  Alntheease-of  2>H>*^  v;  H<^]fiingaior1h{^)^'^^ 
T^onvemeit^  Ih?  p«)po«itMi9  auboMtted  margu^ie^t 
^on  Mhi^f :«f «b,e.p]?ese«t^^iwda^  win^^heldr-^at 
.af^I^ntiffcyviio bad>il^  %ht  gol^i  ap^- 

fi^pily^te^estfUe  ».|i(«i?Qn  ^iid^r  acceptaiv^.ibr 
|iim> 49i(a^x;0iwideidi)e  aiQ<i9nt»  Xa  me^^ipch^- 
fA9pM^tcia9>  )wa«:6otitl^<to<i!ee0v«^^^  bade  innn 

.t|i^ipevi^:'fi;9(9ign«e^i;  wbQ  had  .telL<^  pQt|se^a]i{ii 
M\Aimvii4^  ten,*  pp  $h)?ir 

i^fHYalillli^^flwtiffhiw  hinwdtf  paid  tb|e  ^}dep 
i/o^rttoiMU^t.tbe  iiidl  ainoui«.  Ani  that.4)a9o  \% 
bSiipoiifititOialfewytliat  where  geoda  ave  aent  %  ,a 
r|^atH»}arr  i^  they  mMt  be  applied;  ^  rtbft 

tf^i]«MfD^  liotytritba^  ihejiBl»rwitfioft'Oiia>lunk. 
.or^pt^iinihenxeaatinieu      «        •  v  .;  •  v-  tr 


v!.;o  i  J-  «\u/' 


/fJ!  5  T.  R.  0.15. 

PP3  In 


5^3^  CMSRai  m  the  KXCOBtUOKS^  . 

{^j^jjy^^g     a:^faill(X>f  lading  and  uiToke»  dircMed  praptrtfiom 

tM^iMHtm  of  [a  cooaigniHr,  by  dsUvary  an  boanl  a  nfewdy  ^ifor 

ctMt^ '     everf  puqxMe  e&e^  that  of  atoppmg  in  (rom^  ( 

ariA  \iiiMMhi¥.  tbmigU  in  thia  caae  then  ivaa  ne  billjof  iaicQg  tr 

inyoiee  in  &ety  yet  tbeie  was  what  may  be  cmh 

sidared  as  tantamount  in  die  tenar  of  the  letteif 

Tfidtten  hj  DAsston  to  the  defendants  on  ahip^ng 

the  ':good8.    B(tt  the  ^anenl  pnncii^e  on  'vfhich 

dna.case^.and  all  df  a  aiknflaf  deacnption,.ahoidd bi 

dftoided^^ia  to  be  £mnd  as  laid  dnwn  most  atesni^jr 

a^jd.eiBf  hafcioally  by  Lotd  Mcau^Ui  in  AUermi^ . 

Y,.Tenipk  Cs)^^  where  his  Lord^p  say^i  ''  Xhe 

^.  asost^desiable  jolqect  in  all  jadicial  detenmn*- 

*\,  tbpS)  especialbf  in  mercantile  cnes^  (whiflh^ra^ 

'^!t0'be  detennined  on  natural  justice  and  rat 

*^  upon  the  niceties  qfhvm)y  is  to  dosuhtm^Jmh 

*^  tice :  and  therefote,  I  wiU  avoid  laying  the  stress 

M  tbatniiglitpraperl]tbe:I)ttdupentheaaseaAbliog 

V  necessary  to  ooaaplete  the  oontitet^  ob  tke^vmt 

*'  (^ a  delivery  ;  the  soUd  gtoand  of  whieh Jm^  .diift 

"  axmslraot  shall  he  presaged  compliete  upen  al^ 

<«  ^Jistinetion^  where  the  instiee  oC  f&Mk;casaj»quiiw 

4<  it»  though  there  is  nO{a(ptiiid>daHreit*N  vdiidatis 

'^  aettkd  that  if  ft  man  aanda  t^iUsof  ei^ahaig^!^ 

'!  QOmignsa  caigo^  and  the  peifon  rtOuWhifA.iJit 

'*  sends  them  has  paid  the  value  befo%ftboi^h^Jha 

*'  did  not  know  of  the  sending  of  ikem  to  the  car- 

>^  tier,  witt  be  sufficient  to  prewnO  iHe^igim 

^  ft«m  taking  these  gdodg  baek  in  caae  e#'t«i#- 

^  terfening  a^t  of  bankruptcy.'^    Kotfai]ig4^a49e 

moie 


tlW  preMU  cferfey  thtn  sudi  resscmmg;  ^Ich-  hiMi    Kio^m^^ 
iMtt  fbwiMy  fai  fthraur  of  th^se  defendnei;    Iii'  •»iw«i*w^ 
atMitlttr  ^bit  ef  the 'same  jadgment,  his  Irndskipf      Cuirr. 
MfSt  (opeakitigof  ^at  aetoa  mantnay  db  cm  the  eve  ^^  vaa^m^ 
of  Ma  batikroptey,  wMdi,  in  oonseqtietiee,  gives  apreM 
ftrence  to  a  partieiilar  ereditor}-*-^  It  never  etttBtiik 
**  into  Aeimiid  <tf  any  jud^  to  tayy  thkt  «<maik  iit 
«^  cMteiiiplaticm  of  an  aet  crfbaakraj^,  ^ouU  aiC 
^  d^wll  a&d  diqxM  of  all  hk  effeeta  to  the  aae  of 
^  diibt^ttt  ereditcm ;  bat  if  done  inti  finr  conra^ 
**  of  tMde,  and  not  Aandftdeat^  it  may  lie"  a Ap^  ^ 
^  ported.'^    That  ia  precisely  tbia  very  case  ;  '^ 
OMiifDineiit  waa  in  the  fair  eaiirae  of  tiiftde,  andt 
not  firaadideiit ;  tat  on  the  tmntimtfj  f&t  an  eqoiva-^ 
lent  eoariderBlion  benefiting  oommenaiiiiitdy  th(f 
MnKraptra  estate. 

V  Ai  to  4^  faet  of  shipping  tiie  goods  being  att 
faieipieiit  delivery,  seating  the  property  in  the  con- 
a^eea,  the  eaae  of  Gbare  ▼.  Harden  (hj^  estabUshetf 
dfat^thfi'Aipment  of  goods  gives  a  propei'ty  to 
edfnsigneast  and  if  tiliey  aro  not  afterwards  ttt^iped 
in  HAmtitu  by  the  cdnsignora  in  exeteiae  of  theh- 
f%ha>to4aio,'^  the  propeity  is  con^loted  andirre- 
aocaUa  in^^tho'  eodiigneea>  on  the  gooda  coming 
totoitfaeh^poamslcii. 

<  I  ii,  haa  jfaaen.  avgned  thai  acttiaL' posaeaMQ  ef 
theigodda  iai  neoeaMr^  to  t]«e  ftotor^a  U»i«  bttt  it 
ifbsiidetoniuned  in  Drinimattri.  Gogdum^fOf 

*.'  p>  pp  4  that 


5Ae  cidE&K  ifiiE  ^mBomsQKmM^ 

Ndonnil  idui  kift;  iililifeinterimi'^befeinB^^l^ 
ottdlABMilBw  ew&yifierviaidrreeeiro/t^  puiehaaeilnHiiij  £iom 
qJ^  dia  b«^,  >bjr  )»xrtee  of  iiis  joi^inal  jlqui}'irv«luio: 
•lid  mitWirf  nnm^  iK^due  46  tkr;  fMtor  •  &om  l3ie'  indqcipd  va 
liiCQinitrafTthegoods  sdmU^  aiulm  tbeijaiecited, 
take. Cutut- held expnesdj that  ^':a filter fa&sjftvUeit 
<^  ;dn  Ae  'pride.of  ^docLb  inthe  faaods  of  the  bofer, 
'V  ^rl¥)>?ig*^  lie  Ind  not  the  .actual  pasaesnoa  of 
'^'tlwtti/'  VfWk  4hk9  ^ase  of  Hmmonds  ▼.  JBar- 
d^x(k\)ii  it^f  it  a{ipean.  that  .when  a  canajgnee 
l^,paid.t»iB€gr^  and  aco^pted  .bills  on  the  credit 
of  ji.ah^  and  cavga  ecmsigned  to  him  for  sale,  he 
kaa.a  Ilea  uponi  the  pcoceed^  he  hailing  bean  at;  one' 
tima^m  poaeesiiaiu  .  In  that :caae^:too»  the  tAantiffi^ 
vhiO;WeFe eranitoraxif  thai oeii8igiior»  laarehdd^to 
boiMHiid  by  .the  coBudgiiBneiit  of  the  leatatoivHi'ao^ 
bertii  the  aastgnees  are  .in  ;the  siluatioft  of  tbe^ek^ 
cutdra,  and' the  dea(j»i;herBi  waa  ais  diebaidbivtcy 
heie.  luaU  thaae  decisions  (it  8hoU^  hei/ahlevtfed) 
the  CoiMrts  halve  unifonnly.a^Yieitod*  ii^^hcHu^jtt^^ 
mmtto  the  oonsistency  olth^.  doterminttioaiieith 
the  jufltice^of  the  peouliaAiCaae^     *  >.  .  Uu^ny  dri 

.'.  lathe  case  vS  Lempriere  y.Pmkg\(h)l^'  iftbvts 
e^qaready  datcnmned^  after  great  di«eaaaiott«id*|ine 
taken  by  the  Court  to  conaider  their  JHdgmdHtgitbtt 
^'  aa  between  the  person  who  ha8iha^e^tekke Uim 
It  ^igainat  a  hankropt),  and  the  aasigtieet^r'iifi  Ufaa 
f^  JienauhaistedbefeEetbe  bankniptey^  tfaeyiakaB 
li'i;:,.:*/;.  r  ;    .:  •     -        .\  '  r\  :\}   ^.^ 

;]._. J rV-«  East, 42117.  .^,.     .•.■ou^oin 

:^  *•  never 


fMbivbgitTithfttUatiBcticaiX  '"^^  m^A/  i^/  M>ir *<m'ifc*  Ommsti 
'^/(HOpgifDBifk  ike  rest  qflht  creditoraf  £(m  tifbom:  untoniitiftiw 
V:  t]ieaaBgpMesxAie.\truMe»>:  fbrdie'CrMUtorBalP 
^Maige'  Iraflbedi  to  a  petsomtl  ccedit  $  bisk  lie  ^v^ 
'^  has  .the lien. neiar^Ye  apetsonftlrcfedit^^^but 
tiaMted.tothetfah^.  llie  mont  7klltl3)i|j|ft]|^u'- 
^^  cbaaer  would  nevter  hai^  beeomes  part  of  ^tbdasi^ 
^  4ii^of tbelHiidin^/hadit^^ beeutevt jip)|i^^^ 
**  cradk  of  the  thing  ple^^ed ;  and  ifi^im4he>mqii0if 
^  is  taken  out  of  thebanlirapt'a]effiscto*ni4^Fiuc^ 
^'  'they  Moionly  juBt  wheretkey  tranUliava  beeo^il 
*f.  Aeamiey  had  nevwbteen  advanoadt  .>Aa)b0twi0eii 
*<  die  person  haring  d»  lim  md  theamignees^!  tlitf 
1^  i»iistiti;and  in  thephweofilJikbankn^,  attdtiibe 
'^  his  proJMity,  solgeet  to  all  the  equitdble  fienfito 
«^  ^^noh  itwQtald  We  bees  sidtjeet  in  the  hahds^of 
f':'the'btekrupt  himself.  By  the  aet  of  baokruptoy 
*^«heycni)y||et<lieiegal'Ti^.  The  bttiknipth&n^* 
^  eelfihfiii'Uieli^  ]%bt  beftm  thebankrt^ 
'*  he  could  never  retain  the  thing  against  thelidn, 
*'  without  paying  the  money  borrowed.  So  neither 
^^  can  t]((e>^ri^ufts.  Nor  if  the  party  obtaina  the 
^  pdssfinionr  ean.tk^.getit  fiinn  hinwithout^pay^ 
^ii^githetfiiQaiiey ^iflvanoed.^'  Now  tiai  is/a  dear; 
soildpiiideqpntablediskinetion^  consiatent  with  jintice 
aiU  dquj^^duniHdniig  an  integnl  principle  ^onw^ch 
tbeid^eiiaonf  mall' such  cBsesi ought  tofaroccedi  so 
as  to  reach  the  right,  according  to  the  particular 
circumstances  of  each.  In  that  case,  the  act  6f  bank- 
jrupiry  BaH'lieisn  committed  after  t&e  assigniiiekt  of 
=  ^  :rt  *  the 


4C 


5^  cAsas  «if  tvx  *tti8bttmw 

.^'"y^.,  «liegdMil,Mtidib«fiMi«llloitt4(0l-«illB«tli^^ 
Vjtmi     iKfiMgi    "Hie  <Aiy  eue^istCA««  uktUM  cftMr  iii»i 
MakHMli«r  oJHgtiiitlitig  it  ifiWUa  thb  presMI^  ii,  ^b»  ^'-^ 
CtW     ^itUnt  Wat  «M^  a«  &  nxXbHUsrtk  detfdd^  fm  i 

agdiMthU  metpoiieibi.  The  i«*sMi>  g^  «fi  tli6 
dole  «f  thtt  jdlgffltnt  *  ibr  ijb*  dfociiHM  pfMoUttoed 
bif>  it  is,  dwt  ^'  It  lai^t  be  «  gntt  {ttoonv«ii)«niii^ 
*<  «o  dMuAttree  if  H  weire  t<»  bei  ki4  dftvm  at  kVr, 
^^niue  «  nittt  etmld  imv6»  take  up  ittonef  iq[i6o  tiie 
*<  ondit  «f  gcMUdi  ceiMigbed,  titt  ^y  ecMhll^ 
**  «rri«Ml  m  pert."  '^ow,  mtuMyt  the  nMoflTcs 
n«iM  td  -b<Hd»er«e  would  be  m  gtea^  er  greftter, 
in  the  (MWi  of  thfe  eons^poee  hoKing  Aocepteiftthe 
UUt  of  the  c<ni«igii6r,  whieh  the  former  afterwards 

y^kb  h9t  €Me-QQ  this  point  is  tliat.<^  M^»lk% 
Smth  (m).  Th«  bill  oi  ladiig  was  tb^  lield:(ri|^ 
to  €feiiat0.as  oTidenoe  of  %  ^^ti^^g^  oi  .^^s^p^sttyt^ 
tbsjfc  t)if  ohsq0Q  of  property  ^Uf^%  to,  biw^mstrwA 
with  r^ferraM  tp  tbo  sgresmfpit  ^l^vfieii-the  »pai}^ 
^ies  Qv^liiah  was»  th«t  the  «pMii^BiqeD4iil»ai}IdrSMtf» 
tbfHii  «gsui8t  the  Urge  or^dit  igiy^i^;j>7^llM]f(#Q* 
agoeesy  as  bai»kers  to  the  €0^8ig»[K^)'r'9n4jithi|t 
th«'4qol^riai9  ^f  trwsftr  ought  tfr  bst  eKpoKad<4^iMii|r 
largeljf  upcm  A^  agreement  of  the  parties,  and 
iqKW  <foiV  ml^o/  to  e$rrff  th^  JUtkttmoe^^filSuU 
iigr^m^enfmta  MWutwtL  Add  s^id  lEyrdi  G^^ 
SSoS^^mH  lead  to  the  coodttsioiii  thAt^tbeAriMPUt 
^'.tfae  0S0iU  wete  p^  091  bo<n-d  tbeZAHiM  M^ 

.^^1  .•  .  «•  the 


m%iA9J  TOBM,  i61  aBp.  III.  sjS$ 

";s^iid!WW/;^  wm^tt  ia  their  h«*d9  clothed  ^^  aai  another 
''  tj|«tiw|i9^«xpjm$6dwth&4igr^  iRthe     cx.bnt 

fnm^tX9si0ti»^  tettew  were  equiTtdent)  to  the hitt  «^.aapther, 
c^kiii]^  ift  tbiit  imtmots  and  tfaernmre  $0,  «» t^ 
UU  of  Iii4i9g  WM  wt  hwded  to  t^  etifiUisi  hut 
remitted  by  the  shpi^r  to  the-  ceasi^Btes  t  i&4 
continued  hts  Lordship^  '^  I  ahi^  ham  netdAfficsidtf 
*^  in  holding  that  this  caiigo  was  vested.in  Sniiths 

"^^in  those  who  trtm^rred  the  Mnga;  aad  nob* 
^^  withatanding  thtt  €»-go  was  to  be  soicU  with  a 
*'  view  to  the  fvofit  or  loss  of  the  eo^kaignws^ 

One  of  the  plaintiff's  positions,  tibat  this  ttvi«»* 
wtion  had  been  originally  in  fact,  what  it  was  de>- 
serflbedio  be  in  aigmnent,' — only  an  ex^utorytigiee- 
inent^^wad  met  by  putting  the  ease  thus :  AdmJMing 
that  to  beso,  yet  ewn th€»,  on  its  eompletion^  idl 
the  eifUities  attendtt^  it,  and  all  the  legal  conse- 
^ui^ees'rsisnitSn^  fkMn  sockeompletion,  weuM  have 
fektiod  to  «h«  time  when  it  had  been  €r«  made, 
if'fiothi^  Had  biem  d^ne  in  the  mean  tioa  to  vary 
its  'tdfttttr;  and  4he  case  cited  above  (Hmlk^. 
4Wij]r^>>wedii»ver«ed  to  in  support  of  diat  doetrine. 

'^  As^to  4)be'  smaller  sum  of  £.  23.  15^.,  it  was  in- 
sisted that  in  imy  event  the  defend^ts  mett  entitted 
to  MMm  that  t  fot  if  they  w«re  right  on  1^  Mher 
^  iff  thl^  case^  that  i^oaldlblk^  of  aowie.  If, 
on  the  other  hand,  thO:  opinion  of  the  oourt  ahould 
be  agaiwMr:^em  en  the  mbre  ittiitetAi^  poiota^  the 
.1'  "  plainti& 


.  0^  MMm  IK  :x9i£f«K0H£ai}jat{ 

gB^       piaiiiilafe  :p^cn»jiiwliidedt'fayvth»  ^^ 
llj,^g„^    adopted :  6xt  mthayhaad  aak^lvm^ihtiiteidMfiflmt 
asd^aiiotlisr  asmm^tiSBt  mnsf  hmi  md^'momiei^iim^had 
^^      therefore  ackMHiodgsd  tke  Jml^ipAx^^A^Skkmh 
flBil^aiiotkcR  m.iat^ii  on  tbeir  liefaal^' ^mi'^rmialtedijQiem^liBM 
lihUd  1]0iri<l8rooniKqu0i»e9;/CPBeiofiwi]AidB/^^ 
dupslsoidd  fay-lbemtheiJff'ciniAmisa^^  nd then*> 
fevbonvthat  pomtthe.defiMdiifiifa^aiEiua^ 
aopteed'iini  Aeir  ddfencg*"  '    ' 

daats:;liad3fiilfid  jB:.ti\e^Mmtpt  ta  ntaUiab, :  tkai 
tibe  jdelnoeBy  to  ^  tiie  kU|pe-oimer  «n  a  deiomy  to 
ftlicin,iOr.v«Uat  tb^lislten.  Ettdjnade  ifesado  :?&ck; 
1^  ovmer  of /ib^ntrdw-knflvr.iiothiiig  of.ib^ 
ftniaQtai:  dnd  «i.li^ai«trh»i  at  BridiDlwaa.'bgiuid 
pdt.dio^  deliimr  qtot  .theoai^OjtiiU  iuUbiv  xoikra^ifo 
J9»alte  hud  all  iiloiig  aoinplete  confraidr^fiftid'tfK 
Ipogda^*  and  ikej  wei^isnqi|boatioDaUy:irt;UBdi^^ 
laiueh  ike  bairgemao  eouMQot(liaFe;diap(ifef^£iljxs 

t  Jjk.haa  been  attempted  to  fiMpdJiiLrluipbDatrtMa 
the  ootioflif  that,  oor  the  idditery  ttkiJSnamh^kk 
gpoda  wereclethad^kh  A  itisuirtt-^ 
.phime  Jta»  vm  ia^  a.cowt  :of  Jtai«i>r-)tai^i(ilMrG(tvft 
.cannot  eeotcmplfit^  any:weh.$uggefiiQii:jibaoqilei^ 
tiQ» uriniig out  of  tmaotian^f  a«^w^^ftis>ib<»<tf 
hadandteceiyed..  ....  v^s'V  .:'/^c^oWK 

^  IfiOMisar  df  iSlirii<&  Ti  jPcerireri^ 
^ntyy4iatnig!iiahabie  from  thii^  bebuMe  dwt  Mslife 
«a89iaf ladall  6f  wchakige  affaioh,  faad(:ina  litedftcaqd* 
4dtBBd,  asittflhraU  hBveieeir^igr^dn^BrimM|,^?fHiUi 


dtdibttfae  biltfafmag^  bten  antaailfdetivened  ona(<£x    Mw»»i4 
bn^lpdUaooB^dfratioB,  thd  prapoftyiB  ailtMWithfm 

^  hollthr,  fliad  liisi  poaasssiDa.  entided  him  to  MO      eJ!^ 
onti&r  ^ISi6'd0feainiiiatiQii  inTookevi  HoUaUgft^  andiao^ttei 
ttdr/A::affirink^  principle  idack  has  nodbing^  to  'do 
mdi*  this  (Bfie.    .Among  /die  &cte  of  .the.:antts 
of  Widlejf  r^  Mentgomeryf  and  <^  t;  Hardimi. 
will  be  found  the  prominent  one  ofithes  goddxtfasi^ 
ing  been  shipped  expressly  on  the  account  of,  and 
at.the  ride  Yif»  the  cons^psee,  and  :«h6r0Ate:^4he 
490611;  held  that  the  property  passed  oa<  thefe>delitw^ 
onjboardtheTenel;  aadinthektter,tliei3ohsigne8. 
having  got  possession  of  the  goods;  ^hethort^ht 
oriivToiig,  it  waa  detennihediner^  diat  the  right 
o£  stopping  m:^fl9U«ft«  was  then  gone.    Thadieta:of 
Lord  •Man^khit  in.  the  pBK»>  of  Aidersmix.  Temple^ 
mre>«dmitted  to  he  ijfeotitro^rtible  as  ap|>liadto 
A&:^fiBt8^jdiat  partieiilar^oaie,  where  the  hifls  lof 
exchaxlge  h}d>.  bean  pot  iiita  a  Jetter .  indois^d  ban4* 
\fi(kf  and  without  fi:aud,  and  sent  to  the  persons  to- 
vdiom  'ti«»  4)ankJM^  ^re  indebCed  in  a  much 
U^0r*aindui«^;  «wl  had  the  goodti  in  the  present 
«fieiiMl»'  seiitr^ccdlnpanied  with  a  bitl  of  hiding 
didy  Ua^r^  yA^  ^resCi<Mi9  to  the  enptak  to. 
4eU|^  them*  aeeoicdingly  at  Bristol,  it  wtotd  hav^ 
Ihra^lieeii  4^<|M^  laif^proadhing  more  nearly  to  tihiit  of 
Alderson  v.  Temple ;  but  it  is  the  want  of  thoi^er^:       • 
quisites  which  marks  the  broad  distinction  between* 
:diebeiMS4  ^ibi -i^rmkwater  t^^oSwim^e  foint 
4k^idaiiKismaBsiy^  ^t  a.fiMtt«whofhaBi8okt{the' 
fOodt^flf  hiarpfintipal i  has  ja. lidn^nhifa  icbmiaifliaii 
^MBie,f«QrMsdsAha!^  Jaemim^ 

.?"i;vT  the 


Wam 


566  CAssftiK  TBS  £xcfis4cr^, 

^^le^,;.    miwMfe T.  Bmi^  the  nectttoki  aifiiiiieSf  iShfe  ^o^I 

f^i^  thiction  dutt  had  bMn  taketi  in  dbservnfg  oti  thd  case 
tf»d  iteNitber.  0f  AlderiM  v.  Ttrmpfei  it  was  conteifd^,  retldte^ 
the  A^miimtion  in  Lentpriere  i^:  Pasletf,  totsStf 
inapplieahle  to  the  present  (•ase.-^-^Tteit  Was  m 
aangmnent  of  goods  then  at  sea  for  securing  a  debt, 
and  a  bill  of  lading  Was  stibsequently  indorsed  to 
die  asi^gnee;  although  in  that  case  an  indorsed 
ment  <tf  the  bill  of  lading  was  not  actually  necessary 
to  ^ve  efitetto  the  assignment,  and  the  more  par- 
ticularly as  the  bankrupt  had  ako,  as  a  farther  seen- 
rity»  deposited  the  policy  of  insunince  widi  the 
defendant.  In  the  case  of  HaiHd  ▼.  Smit^  ther^ 
was  a  special  agreement  between  the  parties,  and 
the  Court  thought  themselves  bound  to  give  eflfed 
to  it."  .     ., , ., ,    ,\ 

It  was  finally  insisted  that  the  cases  oiJf^lfo^^ 
y.  Balfour  J  and  Kiniock  v.  Craigj  already  cited, 
were  concluswely  decisire^  qf  the  pmien^  ¥!^^ 
points : > and  as  to  the  distitpictiqn,  ^jtj^ii^pted^itf^  ^7 
made,  that  the  bankrupts  ha4KW.t})f<]C^,!<^  c^^hj 
lock  V.  CrfUg^  refused  to  apcept  tiif^.^gppdsiii.,  tjw?^ 
answer  to  that  was,  that  the  judgm^n|^^.^c^  pj^, 
ceed  on  thfit  groundi  or  ey?p  notice  ^^e,|p€t,^J;fif  * 
was  wholly  grounded  on  the  pri^if^  9t  ^^'^^  -J^-. 
actual  possession  destroying  the  factojr^s  lien* . , ,  l^o 
ike  defendants  never  had  possession  here^  evep.  C)W|^^^ 
structively,  is  quite  clear,  even  from  these  letters, 
whjph  liaye  fce.e;i  so  much  relied  op»,  JU  4P^n^ 
appear  from  them  that  the  chilis  wereapc^gt^  f^. 
considf^ration  of  a  consignment  of  the  spedBc  goods 

sent; 


9t»Ki  Wd  the  WBond  IfiVtet  eiqfRMiy  rweiires  •  .    ^^^    . 
«99(r«iA  fy»c  tJMe  flow  till  tbe  banlumpt's  wniwl    JUtmiw 

l^/^i)  ihf  dejSe&diiiit^,  thei  pxiocifil^  of  !»««  iral^r      cmht 
Uji9b&A.ii8 it  49 by  tbe  wthority  of  all  theoiwos,  k  mA*wBmth». 
fficenqitqryy  md  cannot  be  bndcea  in  upoa  iu  tbMr 
favour  frwa:  any  sueh  oonsideratian.  ^ , ;. 

Oa  tb^  latter  fpifd  it  wns  subBWtted,  fdwt  ^  (tbe 
d^fl^n^bntsbad  sold  the  0oyr  witl^ut  my  aMtbontllS 
frpw  the.  lAainti^,  they  could  Mt  elidm  tfi.r«taJA 
tli^  comm«3sian  diaig^d  by  tbem  Jfor  doing.  tb«t 
whicb  they  bad  po  right  to  doi .  wd  bad  dgpis  at 
tb^ir.^ril;  a«d  therefore  cp  both  questions  tbe; 
pU^^tiS  would  be  ^titi^  to  kei^  their  verdict. 

Cur.  adv.  vuit. 

Graham,  Baron,  now  delivered  the  jud^en     rAJFe^uary. 
ofthe'tourf.' 

^Hfeviiig  stated  tTie  circumstances  oF  the  case  and 
the  (Juekibii 'before  the  Court,]  TThe  plaintiffs  (said 
hfel!A)r3$hifp)  Vely  ah  the  case  of  Kinlock  v.  Craig ;. 
and  certaitily  though  the  law  is  quite  clear  that 
whcil  a 'fetter  obtains  possession  of  goods  consigned 
t(i  him,  he  has  alien  for  his  general  balance,  yet 
itf  fs  as  cleir  tbat  he  must  obtain  actual  possession 
oflfhe  goodsi  fo^  that  is  essentially  necessary  aiid 
indispen^ble, 

•The' <itefi^ndatit*s  counsel  has  argued  mdsi  ably'' 
and  k^enitmsly :  1st,  That  thisbeing^aneqiiitable* 

:.>.  .:  :;ir    ■;   •   .    •       •       '.     :  .—       .:  '-^'"Hitft^ati:'' 
*.  tn  ^y 


J0S  chjos  w  TUK^KMsamnstsi^ 

»•>?>    ,  <Btwn  ia-fem-wd  cflbct,  is  Md^eM  4a^  ili^  iM»^ 
NicnoM    «»tiB(?eqiiWeg  Mother  parties 
mlBaotb^  aMen^itai  ta  be  siqpported;  bittrtbftt  pi^^ 

^^  i^eoMHifikasit  is,  we  thiidc  fai*  from  beings  tnle^*4ttil 
aad  ttwifaer.  we  must  consider  this  case  wif  tke  aoimiWeie 
trover  or  trei^ass,  in  form,  and  brought  for  the 
recovery  of  the  sal]^ect  matter  in  ^sp^m^  ^  for 
daosi^s.  The  difficulty  of  maintaining  that  Ae 
delivery  of  the  goods  on  board  tbd  tvow,  was  tti 
acttbd  delivery  to  the  defendants,  was  &lt,  and 
therefore  that  was  given  up.  From  all  the  cases  of 
delivery  of  goods  to  be' carried  to  a  oons^ee'ot  a 
distance,  it  appears  that  where  such  a  deitveiy  jite 
been  considered  anything  like  a  ddivery  to  ^m 
consignee,' it  has  been  invariably  at  his  proper  «Mc^. 
and  under  a  formal  conAgfu&ent  by  indossomeni  of 
biU»  of  lading. 

.  '   -     .        /  -  '  '  '       '  '^^ 

.  Then  it  is  put  with  equid  ingwuity/hptt-indi' 
,  ^piai  fallacy,  that  this  ddi¥e3ry  to  Snmuaamt^ 
under,  the  circmnstaaces  of  the  pnaenfe^casey  far 
considered  as  clothed  with  a  trust  for  the  btasfit^ 
the  defendants,  so  as  to  givie  them  anil 
the  Subsequent  banknq^  of  the* 
not  divest ;  that  Brown  was  iiM:elbKmff^aide  t^awns 
trustee  fi>r  the  def^adants  by  tbetdfwI^thofaifesM^ 
and  that  the  subsequent  ord^r,giffii^^49  ihittukf 
Di^ston,  on  the  arrival  of  the  trow  at  Bristol^  to 
ddivwthe  goods  tothon,  was^iamef  fw  iilili<a,  iith 
ai^rfluous  and  unnecessary^  I^  lieMirert>>i<09Mu 
piity  in  «hese  gooAi  wofo*  comfkfttfy.tmifaiM 
Ms^  vtfkhotit  that  order,  M^y^f&dd  Hmtm^^imm 
tctBsfer  at  law  as  well  ast  m  ecfoaxy^i  •  Jbnl^ifMilaA 

--  ^-*at 


^  etMgBoe  Ui^  lien,  becMse  witfawt  it  toxorati    ^^icisots 
not  kite  had  MUdd  p^Mwoiu     The  dittfeiy  at  aiidimpther 
'£mt^  tlienrfoi»»  was  not  ma^Bly  fonuiy  Iwt^     Cxjkky 
tiMeMme^ofihettanflBMon.  t    «ad.^ 


-  The  priMJ^  eaae  in  poinfc  »f  af^lhsabflitf  tfaafe 
Itts  been  cxted  on  the  pan  of;  ike^  defendai^.  is 
JSmkh  y.  Pickamg^.  and  high  aa  the  character.iof 
!^  learned  judge  who  decided  that  eaae^  stands  iai 
the  ^pvofettkm,  it  was  still  a  detenuinatbniat  Nid 
\Prius^  and  it  is  in  £ict  very  dtstingiushabk  by  the 
<MCuitistance  of  its  being  a  qnestkm  as  to  the  mere 
eodMBeraent  of  a  bill  of  exdbange  ^  and  I  have  90 
^ffienky  in  supposing  that  l/^i^K^i^mi  uiA^^liuit 
if  the  heldee  had  brought  an  action  on^  the  bill  4lie' 
eoart  would  have  allowed  him  to  use  die  bankn^'s 
name;  and  nothing  is  more  common  than  for  coiiits 
«f«a|ttk?f  tooaif^lithe  dbligee/of  a  bond  tibat  has 
been^assigned  by  bin  for  a  vidudiile  consideraiien 
to^end  UarfMSHe  to  Ae  assigDee  to '  enable  him  to 
«e'Qar:it.  ^  Hie  omissien  ^of  the  endovsement  was 
m:aseie>ii»ndinBrnr^  and  by  p^  be 

(Slfiitctsdt  "or^ Ae  llaniaaiptfa  naane  to  be:used»  a 
aitmiiiy  of  >  piaattdkig  woidd  have  jbeen**^  onoe 
juaiihiili..  That  easa^  tbet«fore»  does  not  stand- 
asMlbin  4kei(Mptiff^' way;  . 

;i  A  pmk:mmf>'<i»but^  csaasvwere  c^teA  for ite 
ibe  dklaof  liSidjIfMgMW^  a 
Iff.  'gfcwyif,  w»  slremgiyiftettd  onraoi^ 
[  ;^]Mi  the  fdioWof  «heieaited  j^dgefa 
ilir4hi|t  e«st  mvat  jbe  taken  wiiih  refttdKo 

ii'VOL.  IIL  QQ  to 


JffltMt4  irwffMiwi  9aii  ktalotdiliip's  rttantMi  kdinetod 
wi  mother  ^eiiy .  fe  the  oonftdentien  rf  fusel  of  no^  fraui. 
<2^t  ^  'Ki^  ^^  <M»]it  did  n^  avme  a*  a  concdiukmciv 
to  wheUier  tbere  hod  bew  *  ^<ve]y  .or  niikjrfilfar 
note  in  thflt  base  ;  becanKe  they  ilieU  tkat.it'Mtt 
s  fhmdalflal  piefeienee*  ^(Hk  locddnp  haraiges* 
aimatal  thegvounda  «f  the  deciaioxi  in*  iktitlamk 
ialiaeiMd^  thatafteridl»  tl^  queitum  there  tarneti 
pKaeipaHfea  the  Wsnt  of  aaieiit;  the  ahaenoe  af 
my  eeeoatened deaihiga  betweai  the  pntieau  liia 
mif  of  trtde }  th^  praArenoe  in  contemphladp  ef 
the  babkaruptoy^  akid  fravd;  and  that  IxNPd  ilfizm- 
JSeldmnM  aaxdftstly  getting  rid»  b^srinfc  he  said 
ef  the  minor  el^eotiovs  fiMmded  on  the  defefedaat'a 
iaere  Waoit  of  knowhdga,  that  tiie  deeuada  bi^ 
teat  on  a  broader  basia^^aa  Has  dear  k^AenSsusM 
to  the  casein  Sinmgef  vihem  it  was  belfl^^rthak,  as 
Ae  goods  had  been  deixvesedtd  the^a^enAntaik 
a  naiiiBUe  eenaidecatioB^  an  actael  aaunfe  teas  ptt 
neoeaaary,  bat  Woold  be  intended  wheMthttdtwa 
nofr an  expieaa dissrat.)  "o^t^ur   ^'it 

li    nil'       .9/Tu    . 

A  meieconagiuMit  of  goods  m  iiafc'.aa%featile 
gita*  die  omsignee  a  Uen^  vathoafr'tMlieaiieiUnn^ 
ataooea.  And  c^tainly  the  eaaffrdnMSaiiifkih 
Craig  is  a  most  matmal  one  oDiftbpaiftioCiiiii 
phdntiflb,  and  is  in  ell  its  poiiits  eocededidgbirtatiiesig 
intheit  fiMneur^  &i  that  ceae,  itia  lUte^  dbe^itt 
ofhdingtvere  net  endorsed^  bat it;Mttfiin*dfllfe 
be  cenuDon  and  fiBefient  in  ibms  iDiiutoief  ilirie 
not  to  send  bills  of  ladings  or  to^  send  them  mun* 
ddTMd  f  but  di^  wUde  «f  th^  jodgmeor  perisbeds 


mimm<£  tke  csi:gOk  and  it  waa  distincily^dfcii^d    :iNi«a9i»i 
tivtino  iproperti'.iWfts  vested  »  the  plamtii&  by  •p**!"©** 
operation  of  the  anamtory  agiteesMtnt,  thaiihoae      Gji^^tx 
etosigftmeiits  should  be  nade  to  then^  oi^  the  failh  **^^ 
ef  their  jKfeeptmoes.    The  drcumttanee  of  Semtt^ , 
man  end  GrttAimL  haviiig  deefined  tc  rteeive  the 
goeds»  from  motiveg  of  ddiceey,  does  not  distm- 
guiah  that  ease  fhmi  the  present,  because  that  iust 
is  not  adverted  to  in  the  juc^ment  ddivered  by 
Mr.  J.  Askurst    A  j^lying  that  case,  aa  weil  aatfaat 
0f  Li^priere  v.  Pasletfy  and  the  cases  /diere  cited, 
by  Mr.  J.  -Ashurstj  from  the  Courts  of  Equity, 
to  the  pieaent,  on  the  ground  of  the  equitable 
view  id  it,  they  am  decisive^  for  d  rnulto  forUorij 
ought  the  Gonrt  to  have  dsaos  in  those  cases  what 
it  is  eontendad  they  i^euld  do  in  this.    There 
is  :ai  marlced  distinetnin'  faeti^een  this  case,  and 
that  <cf  a  petoson  bav{^g  an  eqiataMe  tide^  seefc-^ 
iaig  tor^  get  in  tka  legal  estate.     The  ceftiveyBiiQe 
kv^lmt.  case  ia-  iradoafatedly' matter  of  form;  but 
the  present  case  is  wholly  different  ibem*  sueh 
a  one*     The  defendants  had  no  title  to  any  spe- 
^ffleais^aKnt.}  th^' olinm  itas  general, /and  bow 
emddrthao  Jattem-'  gim  thmi  an  ^i^table .  idght  to 
ihevg)6odi.in  tlKctrowf^  qi"  hare  entitled  tinem  to 
dtedttndra]  di^Htsry  of  ibem:;  :a]id::iiprto:th0!.Id[9t 
ffmmv^  lh^had>Miihii^  more  efficient  thttnihitae 
lUttees!;  oerfaiilnfiadiBgi-'no'invbice^  OatHe'lthfir 
•]laiidj4lii^  'hmiknipt  iofjacft'-aafs  nowner^sy^tUifiyctry 
liider'telBriLrte  gjwb  the  deiiB^ 
r  ;  >'  i.:'*»r    '..     .  "     -      ;-      •.   ^:  \   ..i  v  i:^  ;.  ^^ '. 
Tki^  .rsmm.  Si^^  ^^^k^T  94  9lj&ar.tfee 

oilier  way.     The  assignees  have  ratified  all  that 

Q  a  2  ,     the 


OiSES  IK  THE  BXCHKA^d^; 

^_       the  defeviclwtM  h^  dow^ ;  and  othenntpfTmde^^ 
VremtT-  they  could  have  no  title  to  receive  Ahefp^fe^^ 
•'■**^^*^  the  sale ;  and  they  must  receive  them,  aabject  to 

and  another^  t jfl^   therefore,    must  Jceep  tibm>6^c6L^' |]if^ 

price  of  the  goods  sold,  minus  the  chai^.  made 

f(Qrt];^,|^>]Fl^^defe8fi^  -   ^    ^ 

.  o?  :.••'•.   '/.'.  ^  -  ,  ■•  •  •  ..  .    ■     r 

,  ;  .Po5te^  to  the  Pliaiitifl&. 


':  .*;  v   **■ 

f 

>.     .      .     •                           ...                 .        ,  f       -^  <  ^  ♦ 

1817. 

8«&  F«lTiuN3r. 

bndSrd'h.ve  «l«lf»wM  «n  »  {woiwwry  noto^  ^SVf^iffilmi^ 
SS^w  ["  tk« plaintiff  joitttly  mth.«np  JPidf^<HMiT-}ItdiMMfi^ 
proauuorr  oa'the  tfial  of  th»  cflMse  atvtlie  .iQ^t^  ^BQMi 
!^uL?j£'.t.  Am)^  Wotq  Mf.  J.  P^ifc^,  jtM,^MkMwft, 

terdwuehii    9^^  April  1814,  (m:9CC««Qafif,t|l9ce^l9^lbPf|^s 
£^^^„t*    dWainedon  Bidgood  for  rent  then  due  to  Urn, 
SToa'hlm  *p4«oste:«fd^lw^ifto^;d^,to^,Jg^ 

forarre»r..of    U,  ;4i*gVSt   l8l5  .  tiil^  .JiUinia^,,i^tf^e^^ 

note  r^tied,  iiw«  ikx^  sirfBcient  tp ,  satisfy  th«| ,m9F%t^fflM8S> 

beappUedin  iiv,r  yj!)  f,  >-.,■;..  t.  .v  ;  ./>  j-.r,  tc  nlc?.  9lli  lo 
dudiBrge  of  the  aote.  The  landlord  cannot  apply  it  m  dischaiwe  of,  the  tub-, 
•eqneat  rent,  ant'tWn  Vijut.  tUe  ^iihi»ii.WlM  JAMtfiA  £ivliij(>.tlftrnM»'ffiirtiet 
foaaernau       |, ,,-,,,..).  .    ., 

also. 


JidJ^'im'  jiii^;  liwfer  ifirtdSdii  of ; tlief  i^kigef, 

'<?i*^fe^haWlig^t**aifted  a  nilfe  for  selfting  asid^'    9rAMM> 

Pell,  Serjeant,  and  GUffik^^  mm  sLeivted^eau^:-^ 
They  contended  that  the  plaintiff  had  no  right  ta 
hold  the  defendant  to  a  continuing  responsibilitj 
on  the  note,  but  was  bound  to  apply  die  money 
levied  by  the  subsequent'  distress  in  dischaige  of  the 
fentfm*  which  the  note  had  been  given;  that  the  note 
had  not  discharged  the  rent  first  due,  or  taken  away 
the  plaintiff's  right  to  distrain  again  for  the  same  .  .  /  L  , 
rent, but  remained  bmere  collateral  iM9curity ;  and  the  -  * 

plaintiff  havingiin.  the  end  recovered  from  his  tenant^  -^  ->,  ^<^^ 
lAi'lhi^  second  distress,  the  amount  of  the  rent  due  *  -  f  '  "^ 
wHett  tl^e  liote  vrta  giveh,  i^ouid  not  dpply  it  to  me '  ^  <  'v.  >,  i 
pbyMeatiof'  the  rent  aicelroing  due  afterwards,  knA  i :,  \  V'  ^ 
th^'H^e  ^  defehdant  on  the  note,  snd  while  the  /'  \ 
nWte  a^-  tiiipidd  the  plaintSff's  remedy  by  distress 
rkt^ed;  abdiie  was  obliged,  if  he  ^strained,  to  /.'  :\ 

apply^-^^i^M^e  to  its  dischai^..  T  ^ 

•'^JCiw&^^Sfel^dtajtrand  Qaselee,  on  the  othelr  han^  i.  /' !/  * 

sffljftiiatc!di  tfttrt  i^^               might  use  his  higher'  ^'* ;  V  _ 

rgdfedV'iTAr  tkfe  'rent  subsequently  due,  and  i«8(»t  .   *    %  ^   * 

t6^4!hemitrii^  ftjr  the  former  rent.    The  plaintiff  •  ,\  ';"  ,  - 

dBtrifiifetffortbnt  due  afterwands,  and  in  case 'tiP^^  V;!;!;',.! 
s-^tejilfevii;  'Me  'thtist  have  confined  his  itVotny  t6  * 
ttee>iK«ai "  Hfe  inq^ht  elect  to  apply  the  ^prbdiieoc' 

of  the  sale  under  the  second  distress  to  the  rent  <'i^i  ^^^^^^ 

fOT;imiCA:;in  ffiet.  he  dicrtmiiiea,.Aii4  v^w^  i^^^^i^  .-'.n  ir-^^pK 

QQ3  resorted      ^^>'^^'^^» 


574  €ASB»  IK  tHs  i^xxmt^tBf 

igT7.      resorted  to  the  defendant  for  •Ae  fbxtiito'>r^t,  by 

Falpast    ^^^"8  ^^  *^^  hote  whieh  he  luseq^ttd  ia  diteltttfj^ 

V.         of  the  first  distress,  because  he  trusted  to  his  siEtov* 

^^^^^     rity  for  the  rent  then  due }  or  he  mighb  riot  >sw 

imffered  Bidgood  to  have  continued  hia.teittiet 

longer,  or  have  chosen  to  hkve  given  him  credit  for 

ntorei^nf^him  the  amount  <rf*tketa!ue  of  his  stock 

on  lihe  premises. 

GftA^r'AM^^  Skzrofi.'^The  goods  takm  Imder  the 
first  distress,  never  having  been  sold,  they  were 
merely -a-plec^e  in  the  custody  of  the  laiv^,  ttnd 
tmght-have  Been  redeemed  at  anytime  on  pc^ment 
of  the  ^rei^;  Instead  ^  proceeding  to  a  sal^,  m 
he^  might  ha^  d<me,  the  plaint^  agreed,  froMc 
vice  J  to  take  the  defend«mt's  n^MCf  ^akid  #hiyfe  4iiat 
note  vfras  unpaid,  his  remedy  by  distress  remained, 
the  note  being  merely  a  collateral  security* 

The  plaintiff  made  a  second  distress  the  next 

year,  and  under  that  h^  receives  more  than  enough 

to  pay  the  rent  for  virhich  the  note  was  given.     It 

-.  ..;..-■      has  been  said,  he  must  have  avowed  for  the  reat 

•-   subsequiently  due;    he  has  not  done  s6i  '1i6>^v*. 

;      .  ;  'tte  received  the  rent  from  the  tenant  Xsf'v^MSSg 

to  his  highest  remedy,  and  having. 80^'reiii^fi)ed9t, 

he  discharged  his  tenant,  as  lar  as  the  amount 

•proved' to  be,  and  so  far  also  his  collabiit's^uHty 

Therefore,  the  verdict  is  right.  »>^'in'iBdi 

'  Woto,'  Bi/ron.~Of  the  same '  ^pi^iotf?^  1«t 
"note  di4  riot,  till  paid,  dij^hai^e  th^  ten«;^i)^^^i. 
swoy  tihie  Itodloni^s  higher  security;  ^^i^2«^|}iyfl 

rent 


^  i\ 
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rent,  iuid  nerer  been  in  fiiet  levied  by  th«  dW-  .    ^?^7- 
treisi  for  tbe  gppds  distrained  were  not  s^ild  j  the    p^^^^^ 
no^  WM  given  to  prevent  the  sale ;  the  pro-         v- 
diid^,   thapei<Hr^,   of  the  second  distress  must  be     Baku. 
i^lied^  ss  fiur  as  it  would  go,  in  disc^hatge  of  the 
note^  or  rsther  of  the  debt  for  which  the  note  was 
^veiK    It  was  an  ungracious  attempt,  on  the  part 
of  the  landlord ;   no  objection  was  made  to  the 
money  being  applied  in  discharge  of  the  old  rent, 
and  therefore  an  assent  to  it  must  be  inferred*  ^ 

.  Richards,  Baren,  ecmennedr-^Tlie  note  was 
given,.  HI  point  offset,  as  a  collateral  security,  and 
by  the  tenant  himself.  The  landlerd's  rigftft  of 
dktress,  thetefore,  was  not  aiifected  by  it,  not 
woald  it  if  it  bad  been  a  bend* 

Rule  discharged. 


Jer&itt  v.  Weare  and  others. 


1*17; 


Tuttdmf, 
nth  Jehmofyu 


^a^  an  action  of  covenant  tried  at  the  sum-  ^  ^^^  ^  ^ 
j{;a^  ii^^iiz^  J  8 13,  at  Glomester,  before  Mr^  Jus-  ftianw-.tod 

adisitisinin 

t.,..'        .     .  ';  '  .  fact,  without 

,  Xhe  action  was  brought  on  the  covenants  m  an  an  eatry  by 
indenture  of  release,  grounded  on  a  lease  for  ^  avowedJaun- 
year,  bearing  date  2d  Septemher  1799,  and  made  ^?{^*^^**" 
^ipf^eeti  JEdwar4  Hatford^    Abraham  Ludfow^ 
WHj^m  Bfltteics^  and  Josisph  Harford,  jbU  since 
di^fim^d^^j^  said  John  Fisher  H^eure,  2^  John 
.  .^r  Qa4  Scandrett 


«*        Ifiatstir/IdlfAgpt^  Sarfiwd,  of  tke  one  paitMmdiithe, 

fiyjiriiibh  lib  pactiea  o£  the  fiist  puft,  iQififmwdcm^ 

-gad^itffo&mvsA  to  the  plakitiff . axid ^(^^.Ztoii^ 

kabmaeatB,  o&tttngm^Ukd  buildings^  someti^i^  1te» 

-mmfe^nmd.m^sfofpet  md  spelter  vforkii  .wd  # 

gArdma^  jidTds^  ondeta,  and  ^partmenta  tlies^i^ 

.leogiiig)  ^ttdislso  the  BBrard  closes^pieta^aor  parr^Ifs 

-^i^^isMad  tknaeta  Dwp^yQjjrv.of 

Mhl4MJ0Bgiiig  ,to/tha;gmitors^.8ifciiateiatOin4^ 

iBvtfaedau^kjF  of'G^  &li^ikmiCmkm 

cEatotci.  aQct. Workjiy  ^cmMtai^ing  iiK»ll»e  ^hote!>:gOlA. 

.'^B^  ^  r^ i OS  tberedbont^  and  pavticaifaffly.^ j^fR^ 

l«bd*platt>  joadB  Aheo^of;  anid^  of  e$tateai(iHidt;WMb 

^faelottgmg.  to  the  said  ^gtmter»,  oaUed:  t^ek)£kii(^ 

^>WodLa  or  Estates,  k  the  year  i77^,i)J»4oWbH)h 

.  miKka  and  estetes*  cdiled  their.  O^olii  Wdfk^imd 

E9ka(tas>  or  tay  part  th&i;wfii^iis:^i9S»4i&Qir/4«^t 

to  b^  comf lized  ia  91;  pass,  Adders  wdijMbvfQraMi} ; 

.TfrJmh.plauwia.coatoiaed  iniibcliJ^tN^iitfBqi^ff 

\.tiie  ae^erai eateteaof  the. aaidigrtet^Hte aftd^-lMe 

/.ocqry'of  whieh  wid  ploD^  and  of .  thetr<»Mer^^»»r 

;  tents:  thereof,  so  far  as  rebted'tooitfi«tj|iBetttfies 

thereby  gr^iid^,  was  aimexed  itQ^  ti4>f^tftfiii^- 

ture;  which,  said  teble  of  contente  contained  24 

iljumdiMtsiaf  partioidaffa;  to  hdid  rtonpli^Qikfflr  and 

}f  McoBf  'BdTtkl  ^d  ihur  heixB,  tothe^'uscfeiorithe 

bentfitrj^oBtke^ililauitiC  his  heiK^^^^appy^ilitaOR^d 

assigns;  to  be  holden  of  the  chief  Io]:d\or  lords  of 


'^  the 


( a 


acbulrtxnn^i)  jaad  a^  to  a>  icertaili  ^apaitel.siinMf         «. 
iOiL^fer'tthe<8Upp(»t  of.a  infe^ttt^  j!!lSL 

tiseiitioBed^'  And  drfmidaati  and.  the  dfioaim^ 
^ratttors  cbvaiatitnL  i/nA  jbke  pU^tifi^ -that  1;hej( 
jmrnefiately  befi>«  and  at  the  tiiBejoftheratafing 
and  daliveiTf  of  the-  snd^indBiitiBe^  wfsn'UbHMif 
^nd  rightfully'  aeiatd  of^  interested  «  .einentided 
untojdl  said  hereditaments^  of  a  rgoad,lattie^^pc»* 
feet  and  indefotfiUe  estate^  of  inheixts^ca;iitt)^%$ 
fimplf,  wkhof t  any  mamwr  iif  eAndiikq^aJ^meir 
dhnitatioii;  pse  or  usesy  eMete.  got:  estite^^lad^vjcaia- 
ttRgeni'  lemamder  or  vemaindees,  ^|sr;.eii^;<'QJblHr 
eBtalejrtxiatt!^^  cause,  restiaiiMt  c^rithj^gad^ 

whtfeby  to  alten  jbar^  ^iMi^gei  diargey:.bnrttoir 
iilB|iedeh,\iwtanikfei^  ep>detanwae  the  sim^  -fixaeft 
'<iiBiyabalbi<e«aid^  Andalsoj  'that  def<Pffidftntaai|dMdd 
"^  AecMted  >ghin<?eni,  imisediatidy  before  and^at*  the 
*kMtf  of'  !{he  ^alkigr  and  delivery  of  the  same  inden* 
^urei^had'  ad't^miel^es,  or  some  or  one  of  them 
^'had> i]i'>thM(]Mltes  4ir'  hlmsdf^  and  in  their^/scfme  or 
tOM^'C^eh^>own  Ughtso^  fbU  power,  good 

^<^r^ra^l<^^l  ibd  ahmlate  airiJherity  to  gtant, 
^feiAr^aiiH'  sifiiiy '  idien»  i^leaise,  and  eon?ey  afl  eaid 

-  f taSrekiitiMttitii'  (into  ihe^  plaintiff  and  Moses  Danieh 
^itttid'^ttieii^'lheirft,  to  ike  uses  and  upon  the  trusts  ii^ 

-  ^tA&  ita^^ftidftiltwe  ^release  eicpressed^     < 

liiTx;  Tbv^ntiff  h^  his  declacation  assigned  a  ihneach 
orbf^etidi  :ief  the  Wd'  oOvmatits^eB  ta  thb  {msdniBea 
b/^aeMtty^Tifithwt  any  ispe^  to  part^  ^ 

'jih  '  There 


V*   '     indlmibmDieny  and  £ir  fbtthariasrartaoiri^oirl^ 

,^^d^^^  SMffSitnin^aiidliimMdto  the«tg«id(i]feeibibr 

die  grantoM;»  and  ill  frnmss  lawfifflyicianBa^  iivi» 

^e  defendsitte  jpleaded  thftt  tihe^  «iid  *  die  oA«r 
gmit^/ni  immediately  before  and^  afc  the  time  of  i^ 
sMlteg'  am4  dettrery  of  the  said  indenturei  ime 
lawftiUy  81^'  rightfdly  eeiaed  cf^  iafeerested  ia  or 
ettdtted  imtb  aM  said  pvemises;  and  alio,  that  de^^ 
fettdantS)  &e.  inmiedialely  before  and  at<  the  tnne  of 
die  seaUttj^  ittd  delirery  df  t&e  said  indetttnte,  had 
ifi  th^mid^es,  or  some  or  one  of  them,  a«d  in  dMSr; 
some  Of  one  of  theif  own  rights 'orr^M^  fiitt  poitw; 
good  vight,  and  laivrfiil  Md  aMelttte  sathbrity  to 
gtMtf  fee*  Upon  the  abere  two  pleasisatnes  ^mn 
johied.  ;*  • 

There  were  two  other  pieaa^  antmdufeingsifliel^ua^ 
lifted  co^renants  (tif  die  deftndmiti/  <so  whadr^th^ 
foUomng  facts  not  being- so  p^htediytappiiedhtett 
to  the  issues  already  stated,  they  are'  ?|io*rf tebudrik 
here;-  '*i..q -^-^jrfio  bo^K-* 

::';;  "  ■  *  .    ,    ,  •    ..:-  .^•-)^fJ-)^^i  to 

V  U|H>n.the,o|i^iig.of  die  case  atidie trial/rifetwas 
ag^ised,  diat  the  damoges  flluHild  beritfiemd  hiriiitt 
siiiiliatiQn  if  the.  plaintiff  should  obtain' 'fTvVmdiol 
«{k»ii.eithfir  of  the  isMies.  ^nyr.oq 

P  Oft  *lw.f|iirt  9f  tji«  p^rtiff  it  ^w^f^w/»#rflM^» 

itt*»l790  or  1791,  and  for  five  or  six  years. after- 
wards, 


wmdSf  one-  MmJwms  winked  •- malL  quarry  of  .  '^  . 
itaaeicttpMrfriof.tlie  kvidb  in  qontiro^i  bamg^thfi  HtoLwi 
tetf  tMxteUrt^  «f  the.  dafisn^nto  prwnMi»<  eaUed  v- 
ikit  €onkam  ettates  and  mirks»  and  honboriiig  J^^i^ 
apett  t)v  ifBfile  of  the  iBoner  of  £arf<m  iiigvf  ^  M  lb 
whidi  the  breaches  of  eerenaBt  were  aesigwd^.and 
being  part  of  the  Isolds  leased  to  Bettf  as  herein- 
after mentioaed»  nnder  the  authorily  and  bjTthe 
Ueence  of  Mrs.  Chester ^  the  lady  of  tiib  manert  ao4 
the  successive  owners  of  the  jnmor;  and  paid  sxk 
annual  adoowkdgnient  (rf*  two  guineas  to  Hnu 
Ch^iter^  cod  ber  moceaaon,*  for  wiorktng  lAicf  laid 
quanry.;  part  of  the  iaad  in  question  was  coresod 
wkh  low  brtidiwood»  and  part  With  the  cinders  and. 
ashea  firom  the  defendants'  works.  By  indenture^ 
dbited  die  lat  day  <rf*  Augmt  179Q,  Mra.  CAukr 
demised  part  of  the  lands,  being  then  a  parcel  cl* 
waate  ground,  and  deaeribed  as  three-qnartem  of 
an  acre,  with  the  abuttals  and  boundaries,  (and  on 
which  u  lettage  was  afterwards  built  by  the  lessee,) 
tioWiMiam  J^fbTj  for  ninety-nine  yeavs^  if  three 
pesaona  or  the  mnbfw  skoidd  so  long  irre,  at  the 
yesrfy  TOntrof '2#^  *6d.  And  by  another  indentose; 
dafeed^thO'4tlbdayaf'Jiiiyi792^  Mn.  Chester  dt-i 
mised  other  part  of  the  premises,  being  a  cottagd 
or  tenement,  and  garden,  and  small  plot  of  ground, 
oofftainhip  fiiiir  lugs  (with  the  exception  of  the 
minoi  Ima  qtourrle^,  and  Kberty  to  work  the  saine,) 
loidtttf^J9i?/if^{fiiraterai  of  ninety^nine  years,  if  thrM 
persons  or  the  survivor  shoi:M  so  long  tiya^  artbir 
yearly  rent  of  28.  6  d.  Mrs.  Chester  departed  this 
i^  tn^the^oay  1797,  leafhig  ThbfMsMnsiersi^. 
••■'♦•    -  ^'"    "•    ■    •         •  •        •■    •    <  ''^'"heir- 


.«•'  ^  mediately  after  the  date  6f  fSSt'lCKsei^id^VmH^''' 
aiMt'<^ei^'  spectirely,  and  continued  in  the  exdusive  possesnon 
thbeof -d6wn  tof  thfr  tiihe'  bf  m^  ti#^fya";^e 
r^Wi^tfed  r^«ft8"db-  the-!eiis<»r'1iaTle^'i]yM''i^g^il^ 
pta^  b^  lihe  te^,  and  thds^ '  WUn  't^idiM'tddei^' 
tfetditf^  tb'lMn:  C%i»«ftri  dutihg^lier  dtk;  iM'iRer 
h^'dfeiMai'«6'tibe'8«tfd!!Ri!6mW'MMte!ril^  ' 

.  <Or  4h&  part  df  the'  defftttidants  it  was  proved, 
that  they  t««i«'  purthas  ill  .Bf^lD/'>fn'^an7mg  da 
the '  copper  and  brass  trades  i^n  an  extensive 
seile:^ ;  tfaatJike-;  pMudSBf  ttfaoeh  they  sbld'^akii  edn- 
vcTfd  4»!  '^e  i^aifitiffi'^q^  otiia  -  set  of  l&nr  ^rki,- ' 

'  tvukm  vtt  i&rtk  itt  tbe^'pteft  iBiitte«0d[*l;d<lftek<«Ri^  ' 
veyanee  €«  <him,  aad^  d»  table  «€  CM^tdgm^Hift^ 
theceb^  titil:  Inge  jcbppec  ^d  ibrass  ^wJMl^  ^4Hd>' 
vamut'yatdaf  and  i^C(«ii6ite  lands  Jr6iuid>A!6  MWiis^^*' 
wliidi  had  baen  damaged'  By.^  4flMilke^liia«6i;'itt^ 
D»au^;er^»'housei  aiid«arijekw;i«ottag^ji^'<^^ilr^ajb''> 
fcfftheir  iroiklMDj.itteiudkig><th«s<eM»iEigi^^ 
in  qu^stioiii  m  the  whdld  37^'«Ma>(to>^  k«Mti^d«tt&" 
5^«peheB.      - '■      '   -•'     -   <•-'''»  iti^q  j^fibd  ,nuit 

.>.»iil(£3;h  iioqti 
Tliat  coal  i|i  the  neighbourhood  growing  scarce 
tbey^  ill  ij^;^  shift  tip : those  :W(^t>^(Mttl-j|^iiri3^ 
others  l»  jybfes,  and  thd?  tnat^^t^aiillii  ptftMi^'>^ 
wi^BiKBh  '<wet«'  retfitfved  'into--  l^%isti^  .«itt  .'HiM^'^ 
wKi^viMe^li^  {OjiftAdiNied  aiid:l6ft-ttti^i«te^tll$«i,  ^fm^ 
sdAi9oiAi>'m4  f^U  iiltva  iDdnoui-ftate^ittiaiinl^  itt^^ 


^^'r^^'^'  '-V   ,  'V  "'T'", -'^'V  ''■•;'"' 'If^  »S&Wir 

..Xlipf  as.t^^j^  bnA  apothjWJ.  large  9e(fc  <)f  ,.?tpi*«,fi^^* 

at  th?  san^!  tdme;^  to  asvo^d  .^y  loi^e  .««  ^  tlH^; 
pa^icubrs  said  to.pUmtiffi  t}ia^^I4  txxhiip  i^mt 
all  set  forth  in  ik^  p^a  aimexed  t^  t^cuj^^^yi^c^f ' 
which  in  the  deed  is  declared  to  be  a  copy  ;of  their 
plan  of  those  worHs  iqadein  17'26,  m^  cpfitiMt^ 
ia.  the  bockrof  in^ps  of  t^ic^y^  eff<9tfiSf . :  t  j.  e 

.  T^,from>the  date  of  thw^^cMireyaitceilQ  f^am^. 

nia^  to  it^i^  Jby  piai»itifl& ,  wiwy^  oa^.  iot  Uia^  thiife » 
heh^dj j|ipt^ol)ktai9ed  paiM€)6ak*i  of  all  the iptevmm: • 
cQ^y^yfidtohiiD)  en  tbfr^f oialf aly»:&e^wld  the  vyhi^  ^ 
tc[me.Xi2^;  im^  {aaSfQGi.he  repurchased  tham  . 
of^hifo^^  ^d  m  1 8QSi!  ^lU^e.  yean  after  the.  sal^  md . 
<?(8xX^y#iip0)tO/jla^  Jne*  /d>iii;he  fimt  time^  by  leftw 
d«t^n8^tb><?0^i»r;  .1^84  J&'Om..  hia.aolioitoi^  tot 
d#»odteft\a:^lkatorsr  >i»pd0  <o«plwftt  that  h^  hnd 
n(ttr«bt#H»d  jposj^wow  of  the-  parts  .now  10.  ques- 
tion, being  part  of  No.  23  and  No.  24,  as  imd^ed, . 
upon  the  plans. 
^'A)u:\y  3iij'//o"»v  J.---  •  •••       .'.':::.  "r  .«■    ,.  .^' 
h'JSwidefendaotothea  put.  in  m^  readfa  d^pdvofi 

Ote««t,  mPki|.f  t*MeithenJiwrdiafvtheinaiw/pf  JR»^ 
jRilf^  .loj^  aod.Wveyed.it^^  JU^Am^ 
fee^  antn^mi^^y  «eae9)€»t»  oi;idia<d#{  gMd^  aUdi^ 
thij:tSP  «eres  of  land,  with  a  coppice  belonging, 

called 


jgMf^if^  iMdidMi  at  Bartm  RegiSj  m  the  txtanXsj  ai^Gbui 
^^        pUbfT ;  vitb  all  waste  gxcnindt^  wovh)  aikdvood^ 

«iS[%itoc  SP^^™^  ^^  ^^  ^'^^  belonging,  under  the  yearly 
rent  of  gi. ;  md  that  coppe^  and  brass'  -wbTfer  Were 
erected  on  the  premises  in  the  Itet  deedt  t^^^uioiis 
ttthcr  deedsi  were  put  in  and  read,  ddiliefn|f  tkt 
iMe  in  the  last-menticmed  deed  to  d^etadaiktd  and 
their  partners,  who  sold  and  conveyed  theni  to 
plaintiff.  It  was  also  proved  that  the  parcels  in 
question,  vis.  No.  23  and  24,  No.  23,  consisting  of 
dA.  3a*  lop.j  and  No.  24  being  a  bouse  and  or* 
char^i  comprising  la.  4P.  in  the  conveymoe  from 
defendants  to  ^aintiff,  were  parts  of  said  premise^ 
itt  the  cozvveyanoe  from  said  TAamas  Che^ier^  sub* 
ject  to  the  said  yearly  rent  of  5  £• 

That  said  Mrs*  Che^ter^  who  succeeded,  to  ^ 
states  of  the  Chester  family,  actually  received  said 
rent  of  5  5*  of  defendants,  before  and  at  the.  time 
she  granted  said  leases  to  said  Bell  and  Tyky ; 
and  she  continued  to  receive  the  sajoe  oixhjm  ^pai 
the  time  of  granting  those  leaaes  up  to  l^^^^/^afk  Jfk 
1 797 ;  and  that  Mr.  Masters,  wjip.^ifppep^^j^qr 
in  the  estates  of  the  Chester  &jnily,  .co^?^^^;^ 
receive  said  yearly  rent  of  5^.  of  defen^^nfeF  }fB,pf 
the  date  of  their  conveyance  to  plaintiff,  |irw^,i9d 
Sept.  1799. 

Hat  tiie  pnemises  No»  24,  weM^iqci^ed  byfltt 
warkmen  of  def^daats,  and  their  inui^^fiecr'gf 
rent  ^  and  thai  No.  23  Was  th«  place ^^henncbe 
ashes  of  the  works  were  deposited,  and'ww  dilRayi 

*  caUed 


t^ttedi  ii».J;Mhbmk^  belei^Bg  io .  the  said  ^iiraks; 
«iid:thM  tiia  adrai  of  the  works  wem  li^on  it  at  thA    i^^tt 
fbto^fltke  odDwyaMe  firom  dofimdisita  to  plaintift         »- 


^  Xbat,  defej7j(^yit?  regularly  cut  the  brushwood  md 
fern,  upon  th^e^  j^t^M^^i  ^^^  used  the  s^ine  ^  theix 
vrorks,  a^  often  as  the  $^ii^  were  fit  to  put^  up  t9 
tik  tiiw  they  $hut  up  fheir  said  works^  as  b^of9 
stated..  v 

'  Upon  the  above  evidence  the  leaded  jtidgej 
hotwithstanding  it  was  objected  on  behalf  rf  the 
plaintiff,  that  prior  to  the  conveyance  to  him  by 
the  defendants,  they  were  disseised  of  the  cottages 
and  land  In  question,  by  Mrs.  Cfe^^fer^and  her  !es» 
afees,  and  consequently  could  not  support  thcSr 
issues,  directed  the  jury  to  find  a  verdict  for  th^e 
defendant;  stating  his  opinion  to  be,  that  there 
was  a  wrongflil  dispossession  only,  and  not  a  dis^ 
stflshi. 

Tlae  jury  found  a  verdict  for  the  defendants.' 

'''In  lihe  ensurrfg  term  tti  application  was  made  to 
tliii*  Cbtirfc  tb  set  aside  the  above  vierdfct,  and  have 
i  >^eirdld;'feht(Bl^'fof  the  jJaintiff;  and  on  such 
rtilicbthing  ton  to  %e  argued,  the  Court  desh*ed  the 
jAdv^  fttits  tb  be  sfeted  in  a  special  case  for  their 
opinWft.  -    *'''' .  •  '  ' 

The  question  for  the  opiniim  ef  the  Court  waS| 

Whfdilr.tiiefisiBtiffwM  entitled     iwcdver)^  Hhe 

#ex)c^'tlve  firese&t  vei-dinb.ww'to  be  art  asida^mttd  a 

^Mkdiet  to  be  altered' for  the  plaintiff}  if  not,  t\^ 

veidiot  tO'Stand.  •      -i  ■ 

^I).  •  Preston, 


aad  olhert. 
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Treston,  for  the  pfaintiff,  contended,  ihat  Ife 
leases  of  Mrs.  Chester,  and  the  entry  of  the  lessees, 
and  payment  by  them  of  rent,  amounted  to  an 
actual  disseisin,  and  the  consequence,  he  contended, 
would  be,  that  the  defendants  had  no  right  to  con- 
vey the  cottages  and  land  so  leased  and  entered 
on,  and  therefore  could  not  support  their  issue.  If 
the  defendants  were  in  fact  so  disseized,  he  insisted, 
they  mvst  have  regained  their  seizin  to  enable  them 
to  grant  to  a  stranger;  that  not  having  done  so,  they 
had  only  a  mere  right,  and  a  rig^t  of  entry  is  not 
transferrable.  That  proposition  is  clearly  laid  down 
in  Shep^  Touchstone,  p.  139.  Co.  Litt.  214.  b.  and 
Lcmpefs  case  (dj.  He  insisted  that  the  defend* 
ants  could  not  have  obtained  possession  against  tiie 
cottagers,  whose  title  was  adverse  without  entry ; 
and  that  that  right  of.  entry  was  not  transfendble. 
Before  the  authorities  were  adverted  to,  it  would 
be  proper,  he  submitted,  to  consider  the  case  on 
general  principles.  Every  person  in  possession 
must  be  so  by  estate  or  by  sufibrance ;  and  Where 
two  persons  are  in  possession,  one  with  and  one 
without  title,  the  law  treats  the  estate  as  in  him 
who  has  the  right.  Disseisin,  and  a  consequent 
possession  without  right,  is  the  lowest  interests 
pian  can  hiave,  but  it  is  one  which  is  often  liae 
foundation  of  a  fine.  An  entry,  generally,  on  any 
possession,  is  a  disseisin,  and  every  adverse  ^itfy 
on  the  possession  of  afreehdderj  and  an  ouster  iss 
disseisin.  There  cannot  b*  a  dispossession  of  a^fi^ 
holder  as  contnMUstinguished  from  disseisin^  other- 

'■  ;     ■    » . ;"  ^- *  till 
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wriM  9^M^9fffi»9ef  could  never  gain  a  title. ,  Thecase 
o^.  ait  entry  on  a  tenant  for  life  or  years,  in 
ptysessiwy  .for  the  purpose  of  cl^iiping  his  estate, 
18:  ip^d  no  disseisin .  of  the  fee,  because  there 
tl^^re  is.  no  adverse  possession  or  title  against  tl^e 
reversioner,;  but  a  gen^eral  entry  would  dispossess 
the  termor,  and  disseise,  the  owners  oftheinheri* 
tance.  .  A  disseisin  of  tenant  for  life,  .clai[ming  his 
eatate  on]y»  is  no  disseisin  of  the  reversioner,  because 
it  does  not  divest  his  (the  reversioner^s)r estate  ;  but 
if  an  ejectment  had  been  brought. by  the  defendants 
^ffioet  theae  .cqttagers.after  twenty  years  possession^ 
they  could  not  have  recovered,  for  the  cottagei-s  had 
an  adverse  possession,  and  were  tenants  to  their 
lesscMT.  The  real  circumstances  in  this  case  raise 
this  question :  Does  a  strr.iiger  by  making  a  lease 
acquire  a  seisin  in  the  freehold  ?  In  other  words, — 
la  he  a  disseisor? 


5^ 

1817. 

V ,       ■        » 
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And  certainly  it  does  amount  to  a  disseisin,  as 
the  entry  of  the  lessee  would  in  law  be  considered 
to  be  IxY  command  of  the  lessor ;  and  there  cannot  ' 
lieL  ^  tenant  in  possession,  as  of  a  particulai*  estate, 
ifldttlwtt  or  remainder  expectant  on  it 

ip  apme  person)  nor  can  a  lessor  make  a  lease 
ceaendng  rent  without  necessarily  claiming  title  to 
the  reversion,  whenever  the  lease  shall  expire. 
Every  lease  aupppses  and  admits  a  lessor.  ,  When- 
ev^T  A  particular  estate  i^  created,  there  must  be  a 
rjegr^ioQ,  out  of  .ivhieh  it  is  derived. 


There  are  conflicting  decisions  on  this  question, 

but  the  weight  of  autfaprity  is  ii)  favour  of  the  pro- 

^OL.  Ill,  BE         '  position, 
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,.   t9i7>       j)oihioD,  that  il  rtmnger,  by  miAdilg  a  ieaseK,  <gai]» 
Jerhitt     'J*^  fipeeMd  by  disseisin  against  the  lawful  ovmuk", 
V'         aiid  drives  the  disseisee  to  his  assiae  or  einr^. 
Kndodiers.   There  IS  a  distinction  bMwe^n  disseisin  in  ftot, 
and  disseisin  at  election ;  and  it  has  hism  'altemptod 
to  carry  disseisin  at  electiM  to  an  etMnt  wkieh 
would  destroy  «li  notion  of  actual  disseisin,  sb  well 
known  to*  the  law,  and  so  long  established.  -  Dis- 
seisin at  dection  is  norer  an  actual  disseisin.  It  only 
serres  to  give  the  disseisee  a  remedy  by  assfee,  and 
never  gives  the  freehold ;  whefeas,  an  actual  disseisin 
^ves  ah  incipient  title^  under  which  a  si)Ety  yean' 
|H)ssessiota,  or «  fine  And  non-tlaim,  woaid  cleariy 
bar  the  disseisee,  and  'all  claiming  tinAer  him. 

And  the  question  now  lijefore  th^  court  is^ 
Whether  what  has  been  d^e  in  the  present  cas? 
does  amount  to  such  a  disseisin  as  tuna^  the  est^ 
into  a  right  of  entry  ?  The  earliest  authority  on 
.  this  point  is  in  the  yeir^hook  of  49  Bdw^  Jm, 
£o.  12,  b.  pl«  S^  It  was  in  that  o«i^  h«ldtMril^%t  a 
tenant  at  wHl,  makii^  lease  for  a  term  if»f  yiwrs  in 
his  own  nftmcj  is  a  dia^isia ;  the  ^dfL^fm  m»,jbat 
by  such  an  act  a  tenant  at  wiU  lias .  npulfMiiS^i'^ny 
interest  in  the  premises;  he  \bi^j  d^tfNTOiQe^.^s 
tenancy  by  his  own  act,  and  thesefore^  as,a  sti^B^ 
claiming  a  right,  he  acquires  a  £re£4M>kl  -t^  H^ 
seisin.  3ro.  Abr*  title  Disseisizi^  yl,  6q.  5^  (]«l  to 
the  same  purport.  A  man,  by. making  a  leased 
yeani,  under  which  the  lessee  entiers,  and  the  les^ 
receives  rent,  makes  the  lessor  a  disseoi^or*, /(^..pl 
76,  77.  and  Iiorvse*s  case  (b). 

(h)  Oir*  Hep.  p,  28; 

But 
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Butalnrfll  be  contended  that  thi3  law  is  c4)9P-  ,    ^^'7- 
JkAOt  at)|}  it  wtU  be  urged^   tliat  thei^  are  more     jxj^,tt 
iwent  defi«iW6  whiob  have  sioee  more  iullf  defined         v. 
a  disaeisin.to  be>  when  one  entert  intending  to  a,^^^ 
ttmrp  jfcke.  pittfiession,  and  wsts  anothor  of  hig  free- 
kold ;  and  further^  tkat  it  haa  been  ruled,  tbat  it 
ia  at  the  election  of  him  to  whom  the  wrong  is 
done,  if  he  will  allow  the  wrong-do^  to  be  a  dia- 
aeisor,  and  hknself  out.  of  possession  by  disseisin, 
«o  that  it  ia  at  the  election  of  the  person  put  out 
of  possession  either  to  chaige  the  wrong-doer  with 
a  disaeiain,  by  bringing  an  assise,  or  with  a  dis- 
possession  by  farii^ing   any   other    action.      In 
the  case  of  Blunden  y.  Bat4gh(c)f   the  .first  of 
those  wherein  the  old  doctrine  has  been  attempted 
to  be  impugned,  it  is  said,  that  it  is  established 
that  there  must  be  an  obvious  intention  to  oust  the 
freeholder,  and  that,  therefore,  quanmdum  est  a 
judke  quo  ammo  hocfecerit^  but  this  observation 
is  clearly  a|^licable  to  those  eases  vdierein  the  act 
is  doubefid,  and  cannot  apply  to  an  actual  disseisin, 
as  the  act  of  Mrs.  Chester  was.    That  case  has 
iwetttly  been  well  considered  by  Lord  RedesMe^ 
whose  opinion  is^  given  in  the  report  of  the  case  c£    • 
Hbvenden  r.  Lord  Afmesley  (dj.    There  his  lord-* 
diip  Tetapaze^  the  old  doetrine,  and  adverts  to 
the  true  distinction,  that  a  disseisin  at  election  is 
whafe  the  possession  is  gained  nnder  a  title  con^ 
nstent  wiUi  that  of  the  occupier  having  the  right, 
and  who  was  in  possession.     Thus,  9l  mortf^or 
paykig  interest  cannot  disseize  a  mortgagee  by 

fcj^  Cro.  Car.  30a.  (dJ  3  Sch.  &  Lefr.  Rep,  621. 

R  R  2  making 
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^8>7-  ^  mnJdng  .alea3Q,  because  it  may  be.  xefeire'd^tg^Jw 

J9ff9i,TT    <!4iLitablie  interest  at  the  election  of  th^ .  party,  di^ 

V-         possessed^    The  case  of  BlundenY.JBfiugh^hQWr 

wid^of^Ss.  ®^®^>  stands  alone;  and  it  does  not  appear  diat 

^ny  of  itbe  earlier,  cases  which  have  been  adverted 

t0;OB  the  present  discussion  on  the  part  of  the 

iplaiotiffs  were  cited  or  noticed  on  that  oceaaira; 

AQV  was  the  case  of  Shaw  v.  Barber  (e)^  adverted 

to  there»  and  that  case  is  in  direct  opposition  to 

Bfundeny.  Buugk;  neither  is  there,  on  the  other 

ihamd^  any  authority  given  for  the  doctrine  said  to  be 

Jield  in  Blunden  v.  Baugh.     All  the  decisions  are 

«9tirely  the.  other  way.    That  case  is  indeed  reoog' 

.nizetd  by  Lord  Man^ld  in  Taylor  v.  Horde  (f)^ 

but  the  principle  on  which  the  doctrine  of  Loid 

Manffield  is  founded  will  not  bear  investigation. 

It  is,  that  thet«  must  be  an  intention  to  oust  the 

freeholder  to   effect  a  disseisin ;   but  it  is   clear 

that  the  intention  of  a  party  cahaot  costroul 

the  legal  consequences  of  his  acb,  and  if  an  4lBt 

attount  in  law  to  a  disseisin,  it  will  not  be  peiP- 

mitted  to  the  wrong-doer  to  say,  that,  no  disseesin 

was  intended  by  him*.'   If,  indeed,  it.wwe  in  the 

election  of  the  person  disseized  to  r^hoose  in  tall 

cases  whether  he  would  have  been  dissdtaed  or  rM, 

there  would'lie  no  loBg^  in  law  any.auoh.thii^ias 

disseisin ;  nor  any  bar,  by  the  operation  4»f  non-iebom 

on  fines ; ;  or  by  the  statutes  of  Imutation,  for  ti^e 

statutes  nearer    operate    by  way  of  bar^    imleis 

there  has  been  an  actual  disseisin.     Then  the  siile 

(ej  Crp.  Ejiz.  83^.  0  1  Burr.  U2* 

q^estitan 


V. 

and  oihm. 
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qtiestion  is,  whether  there  was  m  this  case'adisf-    ^ 

^isiii  in  fact,  for  if  there  were,  the  plaintifis  had     jBnartT 
no  title  to  Convey  without  a  previous  .re-entry. 

As  to  the  fact  stated  in  the  case,  of  part  of  the 
Remised  premises  being  in  the  possession  of  the 
defendants,  who  used  it  as  a  cinder-bank,  it  would 
be  absurd  to  contend  that  the  throwing  the  eiders 
of  the  woiics  on  other  land  kept  the  possession  of  the 
cottages  and  lands  in  question.  That  the  lessees  were 
in  the  occupation  of  the  cottages  and  gardens  and 
land,  is  a  sufficient  answer  to  that  part  of  the  case. 
To  state  that  fact,  is  at  once  to  answer  it,  fot  possesr 
jsion  of  other  land  not  within  the  liniitsr  of  the  dottagm 
and  gardens,  fully,  completely  and  exchisrrely  occu- 
pied, .could  not  be  a  continuance  of  the  posses^^on, 
or  of  seisin  of  those  cottages  and  gardens. 

Puller,  for  the  defendants,  (having  observed  that 
the  qnestimi  had  been  much  narrowed  by  the  eon- 
fcied  terms  of  the  issue  in  this  action  of  covenant, 
which  reduced  it  to  the  inquiry  of,  whether  the 
ilefeiidalits  were  seised  at  the  time  of  the  convey. 
mkot  to  the  plaihti£^)  submitted  that  the  leases  by 
Mrsi  (Jhestervferej  at  the  utmost,  a  dispossessi^Hi, 
and  could  fiotbe  construed  to  amount  to  adisseiaiii, 
ttoeordingto  ti^e  definition  of  that  act  in  G>.  Lit. 
1 53  b. :  B«r=  ooold  tiiey  operate  to  ;divest  the  right 
of  tte  gitamors,  so  as  to  invalidate  their  eonvey«ace 
of  the  2d  September  1799.  It  was  clear  that  the 
leases  must  have  been  made  under  a  mistake,  and 
that  thete  could  have  been  no  intention^  on  the 
part  of  Mrs.  Chester,  to  oust  the  grantors,  or  ac- 
BE  3  quire 
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.    ^^^y*   ,  quire  theiireetioUl ;  aad  it  is  not  only  i^fee^fiaiy  ia. 
JsRBiTT    ^  disseisin  that  there  should  b^  an  entf^,  but  aQ 
»•         ouster  also,  (Co.  .Lit.  s.  279,  p.  181  a^J    Now 

«hd  oU^rs.  ^^s*  Chester  was  receiving,  not  (mly  the  rent  ef 
2f.  6//.  from  her  lessee,  but  also  a  rant  of  5^.  from 
these  defendants ;  so  that  if  there  was  an  entry  bjr 
her,  there  was  no  ouster,  and. consequently  no  di9« 
seisin.  In  an  anonymous  case  in  Salkeld  fg)^  it 
was  laid  down  by  Holt  C.  J.  that  a  bare  entry  on 
another,  without  actual  expulsion,  would  not  work 
a  disseisiuv  The  leases  were,  in  &ct,  rather  in  the 
nature  of  an  intrusion,  which  is  distinguiabed  by 
Bracton(h)  from  disseisin,  as  being  merely  a 
wrongful  possession,.  **  p^sessio  tmda  sine  aUqua 
vestimento.'*  The  same  distinction  was  ^taken  in 
the  case  of  MatJieson  v.  Trot(i)^  where  it  was 
held  that  a  lease,  and  entry  under  it,  was  not  a  dis* 
seisin  by  the  lessor. 

This  sort  of  dispossession  might  hare  beto  eilher 
by  r^ht  or  by  wrong.  There  is  no  doubt  thali  if 
the  cottagers  had  got  in  under  a  grant  from  another 
person,  ejectment  might  have  hem  'maintdnedb 
After  all,  it  was  merely  a  chattel  whi^  MH.Ou)s»tr 
had  granted,  and  that  could  not  operate  to  diteefae 
the  defendants  to  whom  Mrs.  Chester'rHtiiee^A 
had  granted  in  fee,  recdving  from  tbem^Sffee-fttm 
rent  of  5^.,  and  which  was  afterwards  i^ceived  by  . 
Mrs.  Chester  herself,  and  for  premises  of  wUek  thfe 

•  (g)  V0I.J.  p.a46.  ..,..., 

Ch)  Ck,  a;  and  vide  Tayforv  Horde,  Bur.  109. 
fij   1  Leon.  209.  '     ui 

demised 
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demised  lands  formed  part.     In  the  ease  of  Good-  .    ^^'7-    ^ 
right  V.  Forrester  (kjr  it  was  contended  in  ar-     Jejuutt 
gument  that  no  actual  disseisin  coold  be  committed         v- 
by  a  person  making  a  lease  for  years,  who  had  not  g^^  others, 
previously  entered  for  the  purpose  of  gaining  the 
fr^bold }  and  that  no  person  could,  by  mere  receipt 
of  rent,  be  an  actual  disseisor ;  and  for  that  was  eited 
JBlmden  v.  Baughy  Pomelyy,  Blackman,  and  all 
that  class  of  cases  flj.     And  there  is  much  good 
sense  in  that  doctrine.    Nor  is  it  any  alteration  of  the 
old  law,  but  the  result  of  a  better  understanding 
of  that  law,  which  has  obtained  of  late  years,  esta- 
blishing that  no  one  can  be  said  to  disseize  who 
does  not  claim  the  freehold,  and  enter  for  that  pur- 
pose, ousting  the  rightful  owner.     Now  here  there 
was  neither  a  claim  of  the  freehold  by  Mrs.  Chester j 
nor  did  she  enter  in  fact,  or  oust  the  defendants ; 
nor  could  she  have  been  aware  that,  by  granting 
the  leases,  she  was  disseizing  the  prior  grantees  of 
the  freehold,  much  less  could  she  have  intended 
to  do  sa     It  is  said,  that  Mrs.  Chester  cannot  be 
permitted  now  to  say,  that  her  leases  were  not  a 
disseisin. .  In  fact,  she  does  not  say  so  5  but  these 
defendants,  who  have  nothing  to  do  with  Mrs. 
Xyster's  grant,  say  so  in  support  of  their  own 
title.}   ^nd  .it  appears  by  the  case,   that  at  the 
time  whMi  they  granted  to  the  plaintiff,  they  had 
all  tbd  poBsessicm  which  they  could  have.     But  if 
Mrs.  Chester  herself  should  disclaim  any  intuition 

(k)  I  Taunt.  559. 

CO  Palm.  201.    Cro.  Jac  659,  and  2  Roll.  Ref .  284.  ^ 
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.     ^^^?*  ,    of  committing  a  disseisin,  as  she  has  done,  by  coh-^ 
Jerritv      tinning  to  receive  the  fee  farm  rent,  there  seems 
*•         to  be  no  reason  why  that  should  not  destroy  the 
and  others,    effect  of  her  acts;  for  if  she  never  intended  any 
such  thing,  nor  made  that  intention  notorious,  the 
making  the  leases  and  receiving  the  rents  and 
profits^  would  not  amount  to  a  disseisin.     That 
was  so  held,   in  the  case  of  fVilHam,  lessee  of 
Hughes  and  another,  v.  Thomas  (mj,  where  it  was 
established  that  the  rents  and  profits  must  be  re* 
ceived  with  intentions  adverse  to  the  party  entitled^ 
and  by  one  claiming  to  put  himself  in  his  place. 

It  was  then  urged  that  in  point  of  fact,  the 
defendants  had  had  possession  constantly,  notwith- 
standing the  leases,  for  they  had  always  used  the 
premises  as  the  place  where  they  threw  the  cinders 
and  ashes  from  their  works,  and'  it  was  actually  in 
their  occupation  as  an  ash-bank  at  the  time  tiiat 
the  lease  in  question  was  made ;  and  that  completdy  ' 
negatives  the  notion  of  an  ouster  by  Mrs.  Oiester, 
however  she  might,  by  leasing  to  the  cottagers, 
have  disturbed  the  defendant's  possession. 

On  the  whole,  it  was  submitted,  that  there  had 
been  no  disseisin  effected  by  the  leases  of  Mn^. 
Chester ;  and  that^  however  the  facts  stated  might 
have  operated  to  afford  to  the  defendants  die  re- 
medy of  disseisin  at  election,  they  did  not  therefore'^ 
destroy  or  disturb  their  actual  seisin*  which  was^ 
the  sole  point  put  in  issue  by  the  pleadings. 

(mj  12  East,  141. 

Presfiortj 
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PrestoHt  in  reidy,  contended  that  even  a  di«*     .  v??^' 

j>088t8sion  by  Mw.  Chester^  would  be  sufficient  to  ^ — -v ' 

entitle  the  plaintiflfe  to  recorer  in  this  action  of  co-  J*»»itt 
Tenant ;  for  the  defendants  had  no  right  to  suffer  Wkarjs 
the  possession  to  be  incumbered,  therefore  it  was  ^*  others, 
necessary  for  them  to  prove  that  they  were  in  pos- 
session. And  they  accordingly  say  that  they  were 
possessed,  in  fact,  because  they  were  actually  con- 
stantly in  the  occupation  of  one  part  of  the  premises 
leased,  inasmuch  as  it  was  used  by  them  as  an 
ash-bank : — But  that  could  certainly  not  be  consi- 
dered as  a  possession  against  the  person  who  actually 
occupied  the  house  and  garden,  and  gathered  the 
fruit.  The  circumstance  of  their  throwing  the  ashes 
from  the  works  there,  was  noteven  aconstructivepoa^ 
session  of.  the  cottages  and  gardens  included  in  the 
leases,  nor  were  they  thrown  there  animo  clamandh 
but  merely  as  any  trespasser  might  have  done. 

Then  it  is  said  that  Mrs.  Chester  did  not  meim 
to  commit  a  disseisin,  and  that  may  be  admitted ; 
for  she  probably  cbnsidered  herself  in  possession 
of  the  premises  as  lady  of  the  manor,  thinking  that 
they  were  part  of  the  waste ;  still,  however,  the  lease 
and  possession  by  her  lessees,  gave  her  a  seisin 
adverse  to  the  title  of  the  defendants,  and  her 
adverse  title  began  from  the  leases :  she  had  then 
an  incipient  right,  which'  would  in  time  be  per- 
fected into  a  good  title.  The  case  of  Blundell  v^ 
Baughf  and  itie  other  cases  of  that,  class,  arose  ^ 
entirely  out  of  the  question, — ^Who  was  to  be  deemed 
the  disseisor?  Whether  the  lessee  or  lessor  an- 
swered that  character }  and  there  was  no  question  in 

that 
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fVilUamsv.  Thomas^  he  insisted;  was  not  latr-*' 
that  it  Was  in  direct  opposition  to  Goodrightr:, 
ForresterCp),  which  was  decided  in  the  same  Court 
two  years  before,  and  subsequently  in  the  Exchequer 
Chamber ;  aiid  that  those  two  cases  could  not  stand 
together.  In  JViUiams  v.  Thomas^  the  Court  were 
surprised  into  that  decision,  and  did  not  advert 
to  the  circumstance,  that  there  could  be  an  intrusion 
^^nst  any  person  except  the  crown.  In  the  anony- 
mous case  cited  froiti  Salkeld,  Lord  HoWs  obser- 
vation applies  to  mere  trespassers,  and  not  to  a 
case  like  the  present ;  and  undoubtedly,  where  two 
persons  are  in  possession  at  the  same  time,  the  law 
considers  the  possession  to  be  in  the  person  who 
has  the  right.  On  minute  attention  to  the  citcum- 
stances  of  the  c^ise  of  Blundelly.  Bought  that  case, 
so  far  from  confKcting  with  these  general  proposf- 
tions  on  the  subject  of  disseisin;  will  rather  be  RnmA 
to  support  and  confirm  thiem  (vid.  p-  304).  Those 
propositions  are  of  g^at  importance  to- titles, 'and 
though  taken  from  the  old  bcioks  are  nevertheless 
law ;  and  if  overthrown,  virouM  render  all  those 
titles  unsafe  which' depend  on  the  long^stabllsK^ 
doctrine  of  disseisin  and  adverse  jpossessidn,'*  non- 
claim  bn  fines,  statutes  of  limitations,  bar'%y  War- 
ranty, &c.  '      '  ' 

This  case,  (it  was  submitted)  ought  to  be  deculed 
in  the  same  mannisr  as  if  the  question  #ehe  Msed 
dn  an  ejectment  against  the  lessees — ^wheihet  it  te 
practicable,  after  20  years  peaceable  possession'  }A 


(p)  1  TauntQD,  578. 


them. 
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thenii  to  oust  them  by  ejectment  ?  Aad  if  they  Jbjate  .    ^8^7- 
tenjds  of  yeafs,  Mrs.  Chester  must  have  the  rever^     jn^R^xf 
^Qn.«^In  thii'instaiiee,  Mrs.  Chester  was,  by  h^         v. 
tenaots,  in  possession— an  actual  band  fide,  and  andothSL 
substantial  possession — and  the  possession  of  h^ 
tenants  was  a  seisin  to  her. 

Cur.  adv.  vuU* 

Grai^am,  BaroHy  now  delivered  the  judgment  of 
the  Court,  which,  his  Iiordship  stated*  would  be  di? 
rected  to  th^  points  which  had.  been  raised,  as  if  the 
present  action  had  been,  in  fact,  an  ejectment  i^inst 
the  tenants  claiming  under  Mrs.  Chester^ %  leases; 
althougk.the  frame  of  the  issue,  having,  been  mo* 
delled  on  the  covenant,  did  not  necessarily  involve 
all  the  questions  whi^h  would  have  arisen  in  such 
an  action,  but  had  considerably  narrowed  the  oljjject 
ipf  enquiry, 

:.  .  [Haying  stated  the  case  at  length,  and  poi]|;ited 
out  the  material  facts  on  which  either,  party  relied] 
—Xhe  breach,  said  his. Lordship,  rests  entirely  on 
^h&  e^lbct  of  the  le^ioses  by  Mrs.  Chester^  and  a  load 
9f  Jknowledge  has  been  brought  forward  in  support 
qf  the  portion, — ^that  they  have  necessarily  the  effect 
of  a  breach  of  the  .covenant,-<-which  has  very  exten- 
sively burthened  the  case,  and  of  which  it  is  neces- 
^ry  t|i^t  the  qu^ion  should  be  first  disencumbered. 
Jt  does  iiot,  however,  seem  necessary  that  the  Court 
j^j^QuId,  on  the  present,  occasion,  enter  into  any 
ppnf;foversy  of  the  doctrine  of  Lord  Mansfieldf  in 
the  case  of  Taylor  v.  Horde^  (h).     That  case 

(h)  1  Bur.  fo. 

stands 
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^*^7'    ,  8tttd»eiitmlyfmit«o«mgroiftiid8;MA«oit  iMiiit, 
^jiiiiiiK7    -alitilf  it  msy  heoome  neceswiy  id  diqtate  tfaenkic- 
^'         ixmt  there  fadd^  in.  some.  fnivM  otoet  wheA  my 
<Amiatlwn.   M»h  ahtll  arise  »  may  be  ifi  dreumsteaeespra^idy 
dmilar.  The  prmciple  oil  whiofa  thai  owe  was  fiaally 
,    ai^ed  and  decided,  rests  on  a  fimndatiosi  not  to 
be  diaken.    Whether  Lord  Manffield  went  too  fkr 
in  the  first  case,  the  ultimate  decision  being  long 
anbaeqiBDl;  to  the  first  ai^gument*  when  the  naerits 
ni%ht  have  been  more  fully  discussed,  or  not,  I 
wed  not  enquire.     The  decisioD,  however,  rests  on 
•  ^nciplie,  but  as  to  whether  a  feofl&nent  grouBckd 
on  naked  possession  gives  a  fee,  or  not,,  it  has  been 
dnee  detemiined,  tfast  a  feoffment  with  ilivery  did 
ooi:  operate  as  a  disseisin.     In  the  case  of  Doe  v. 
Bonk  (c  >,  Mr.  Justice  Aston,  reasonhig  <m  the  doc- 
trine of  recoveries^  held  that  none  could  be  saflfeued 
without  the  concurrence  of  the  party  having  the  estiite 
for  life ;  and  that  the  deed  could  only  authoriae  a 
Hdcovery  with  the  consent  of  the  tenaa/K  for  life,  and 
tenant  in  tail.   Sir  Robert  AtkgnSy  however,  having 
contrived  to  get  possession,  his  levyii^  a  fine  to 
make  a  tenant  to  the  pracipe^  was  held  a  fessd 
fer  vrant  of  the  coneurrence  of  the  jeuitress  j  zAA 
the  estate  went  to  the  person  entided  under  tibe 
limitation.     Hie  coses  would  be  staretehed  to  an 
unsufltainaUe  latitude,  if  a  tenant  \fif  softaanoe,  « 
tenant  st  wiil,  ini^i^  a  lease  the  mere  act,  shoold 
be  construed  to  amount  to  a  disseisin^    A  manifest 
ntenticn  to  oust  must  be  dearly  shewn*    AVhtn 
de  case  in  Pabncry  201,  Fousky  v.  JSiMkmmh 

(c)  Cowp,  689. 

was 
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"ms  tAentiMtd,  the  Canrt  was  quite  artmiahed,  .   /'^T- 
Why  fe  it  that  the  lease  of  a  mortgi^^or  ia  no  dia-     jEtmitx 
seism  ?  Because  the  tnortgagee  meant  that  be  ahaiild         v. 
te^p  the  possession,  and  no  intention  of  an  ouster    and  othm. 

cmM  be  made  apparent  in  such  a  case.     Theve   ' ^ ' 

'  must  he  a  tnanifest  intention  to  oust,  aa  well  as  sn  be  a  mim^Mt 
actual  ouster :  and  We  must  look  to  see  what  it  was  ''^^;^^^^  % 

'   •  oust,  as  well 

the  real  intention  of  the  party  to  do,  b^re  we  hoM  at  an  actual 
the  act  done  to  be,  in  point  of  fact,  a  disaeisin*        ^nititute  a 

diMeiiin  in 

In  this  case,  the  position  that  the  mere  circiaa- 
stance  of  a  lease  by  a  stranger  and  entry  by  tlie  lessee, 
whatever  might  be  in  fact  the  intention  of  the  par- 
.  ties,  in  point  of  law,  amounts  to  a  disseisin,  is  the 
principle  on  which  the  whole  argument  on  tbe  port 
tif  the  plamtiff  rests.  Fw  that  position  the  autho- 
rity  in  Bro.  Abr,  Tit.  Disseisin,  piv  76,  is  relied  on. 
Now  that  passage  Uterally  translabed,  is  to  tfaiaefieet, 
-^A*  leases  land  of  /•  J^.  to  me  for  years,  render- 
ing rent,  the  lei^ee  enten  and  pays  rent  to  the 
bssor,  the  lessor  ia  a  disseisor ;  tibe  reason  gifbn  isi, 
beoaiise  he  who  commands  another  to  entei*  is  a  dis- 
:  setor,  Whichv  take  notice,  is  on  aecdimt  of  the  void 
'  lease,  l^hiait  coikies  to  this,<tiie  lease,  beii^  void,  is 
equivnlent  to  a  command  to  enter,  but  that  refers 
wholly  to  the  mode  of  effecting  disseisin  in  those 
days,  wheh  it  was  often  accompamed  with  force.  Tliat 
dktum  too,  such  as  it  is,  is  not  quoted  by  Qmyni 
48mI  thefeibre  it  wa%  probaUy,  not  then  conaidexed 
hW;  but  if  it  be,  stSl  applying  it  to  the  pseacnt 
case;  it  establishes  no  more  than  this — that  if  Mrs. 
Chester  commanded  her  lessee  so  to  enter,  she  was  a 

disseisor. 
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*8*7v_  disseisor.   Thus  tfie  whole  of  this  elaborate  doctrine 

JxARiTT     rests  on  the  most  slender  grounds ;  yet  mark  how 

WsARE   '  ^^^  nucleus  is  rolled  up  into  a  mass  of  argument ! 

aad  othen .   Because  a  little  cottage,  by  a  blunder  of  Mrs.  Ches- 

tevy  has  been  leased  without  right,  that  is  magni- 

fied  into  a  disseisin,  which  is  to  destroy  the  title 

of  these  defendants  who  claim  under  her  deed.     It 

would  be  quite  absurd  if  such  a  thing  should  be 

suffered ;  and  I  am  really  ashamed  of  the  pains  I 

have  taken  in  looking  into  the  bid  cases  which  hare 

been  cited,  to  discover  if  they  furnished  any  such 

doctrine  as  would  support  the  aigument  used  for 

the  plaintiffiu 

Then  let  us  see  what  a  disseisin  in  law  has  beea 
defined  to  be,  and  that  may  readily  be  shewn  by  a 
jfew  passages  from  the  old  books*— -Lord  Coke  has 
adopted  the  definition  of  £r acton*  and  Fleta  (the 
Mirror),  (rj. — ^^  Disseisina  is  a  putting  out  oif  a 
'^  man  out  of  seisin,  and  ever  implieth  a  wrong ; 
^^  but  dispossessing,  or  ejectment,  is  a  putting  out 
'<  of  possession,  and  may  be  by  r^ht  or  wrong." 
Then  he  comes  to  his  illustration,  ^'  Omms  dhseh 
*^  Mia  est  transgression  sednon  omnis  transgresdo 

*  Braetonf  iiil.4»  f.i6i|  s,  has  enumerated  veiy  many  various 
modes  of  disseisin,  wherein  the  main  distinctions  taken  between 
disseisin  and  trespass  appear  to  be  founded  on  the  critena 
of  the  nature  and  character  of  the  acts  of  the  disseisor —as, 
whether  the  putting  out  were  vtofenfer,  injuttSp  etsinejttdidOf 
—-and  so  as  to  a  keeping  out,  if  the  possesiftion  had  been 
racant,  wfaedier  it  were  animo  damandif  or  contra  vohintaiem 
possidentU. 

O;  Co.  Liu  153.  b. 

**  est 
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'*  est  dhaemna*  Si  eo  animo  forth  ingrediatur 
**  (now  thuft  word  Jbrt^  is  extremely  important)  .  Jerrjtt 
"  Jundttm  aiiemm  non  qttod  sibi  usurpet  tenement .  «^ 
**  ftmi  veljuroj  non  facit  disseisinam  sed  trans-  and^o^rsi 
"  gresskmemj  Sfc.  Quttrendum  est  a  judice  quo 
"  ammo  kocjeeeritf  ^."  Then  adopting  the  crite^ 
non  qumrendum  est  quo  anhnOy  let  us  see  what  was 
the  intention  oS-^e  parties  in  doing  the  act  which 
has  created  the  present  question ;  and  that  it  is  easy 
to  collect  from  the  circumstances  of  the  case — [His 
Lordship  took  a  brief  review  of  the  facts*  ^] — 
Then  the  argument  used  for  the  defendants  was 
properly  this  :-^ould  Mrs.  Chester  have  intended 
to  disseise  the  plaintifis,  when  she  and  her  suc- 
cessors have  ever  since  been  receiving  the  5  s.  rent 
fiwn  them  ?  She  had,  in  fact,  no  more  idea  of  com- 
mitting a  disseisin  than  a  robbery.  But  then  it  is 
said,  on  the  other  side,  that  we  are  not  permitted 
to  seek  lor  any  such  explanation  of  her  acts  from^ 
her  intentions,  however  obvious,  because  those  acts 
cannot  be  so  qualified— -for  that  their  effect  in  law  ^ 

is  not  to  be  ex^ained  away ;  and  that  is  really  the 
doctrine  which  the  common  sense  of  the  Court  is 
called  on  to  adopt.  Now  nothing  could  be  more 
absurd  in  us,  thssi  to  hold  such  a  doctrine  at  this 
time. of  day;  but  the  old  books  do  not,  in.  fact^ 
afford  anyT]»etence  for  the  ailment,  and  the  very 
d^nitions  which  I  have  cited  clearly  shew  it. 

Then  let  us  go  still  further :  I  will  suf^se,  for 
a  moment,  that  Mrs.  Chester  was  a  stranger ;  and 
oven  then  I  woidd  say,  that  this  act  of  hers  would 

TOL.  m.  s  41  not 
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A  previous 
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matter  in 
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sequent act 
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So  does  ac- 
ceptance of 
rent  by  matter 
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xiot  have  operated  a$  a  4issei$m  in  tlie  ab^ezw^e  of 
intentioPt  Now  Mrs.  Chester  was  by  no  meaenjs  ^ 
9tranger,  and  her  acts  are  not  to  be  oonstmed  80 
rigorously.  But  if  we  add  to  ail  this  the  tkct  of 
her  acknowledging  the  plaintifi*'s  title,  by  receiving 
suit  and  service,  if  becomes  so  clear  .th^  she  1  did 
not  mean  even  to  dispossess  them,,  as  to  leave  not  a 
shadow  of  doubt  on  the  effect  of  this  act. 

.  .  If,  however,  Mrs.  Chester  should  at  ady  tiiocl 
afterwards  have  insisted  on  any  claim  which  the 
eonsequenoes  and  legal  operation  of  such  an  act 
mighty  under  any  other  circumstances,  have  given 
her  ^  an.  answer  to  it,  is  to  be  found  at  hand  in  the 
doctrine  of  estoppel.  In  Co.  Lit.  352*  a.  &  b»  it 
is. said  there  are  three  kinds  of  estoppel :  by  matter 
of  record — by  matter  in  writing--  by  matter  in  pais. 
Two  of  those  three  are  directly  applicable  here : 
there  is  no  matter  of  record  in  this,  case  certakUy, 
but  there  is  matter  of  writing,  because  Mrs.  Chester* 
is  in  privity  of  feoffor,  and  she  would  be  concludbed 
by  hpr  deed.  Then  there  is  also  this  very.c«se> 
which  might  have  served  to  illustrate  the  efiect  of 
matter  inpai^-^her  continued  acceptance  of  rent 
from  the  party  against  whom  she  wo^ild  have  tp 
make  good  her  claim. 

But  let  us  admit  that  this  act  of  the  lease  by 
Mrs.  Chester  were,  in  point  of  law,  a  tortious 
ouster  by  her.  In  that  case  it  \b  clear  tBe  tenwt 
could  claim  nothing  but  his  term.  Mr3.  Chester 
would  then  be  the  disseisor,  having  the  reversion 

^  in 
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lA.a  tortious  fee :  and  her  acceptance  6f  rent:  from  ,     ^^^7-    , 
thfe'  defendtoti  as  her  tenants,  would  in  such  a  case     jERwjr 
have  the  effect'  of  remitting  them  to  their  ancibnt         *• 

AeU-  '4-  WBARU 

estate.  uml  others* 

Then  a^in'— Suppose  Mrs.  Chester  to  be  in  the 
situation  of  a  person  making  claim,  after  entry 
tolled,  as  heir  of  A  disseisor.  There  is  a  passage 
in  the  text  of  Littleton  (Sect.  692),  which  clearly 
shews  that  she  might  then  haVe  disclaimed,  and 
the  tenant  might  lawftdly  enter  because  of"  thb 
disclaimer.  Now  that  position,  tn  ap^ied  to  this 
case,  founded  on  the  fact  of  the  acceptance  of  the 
freehold  rent  up  to  the  latest  moment,  which  is  an 
express  disclaimer,  is  an  argument  against  any 
daitn  under  what  has  been  called  thi^  disseisin, 
#hich  is  really  past  the  power  of  answer. 

On  the  whole,  therefore;  it  appears  to  me,  that 
the  arguments  used  in  favour  of  these  plaintiils, 
Mose  case  rests  oh  the  slightest  possible  grounds,— 
that  tliis  lease  of  Mrs.  Chester  operated  as  a  dis- 
seisin,—are  totally  without  foundation  :  But  then, 
eVeh  admitting  that,  tinder  the  circumstances  of  this 
case,  there  Kail  been  a  disseisin  in  fact,  it  is  gone, 
purged,  and  in  all  respects  waived  by  the  subse- 
quent acts  of  disclaimer. 

\ 

1  do  not  charge  my  brothers  with  concurring  in 
atl  that  I  have  said  in  expressing  my  sentbhents  on 
this  case,  but  I  believe  I  may  say  that  they  in  effect 
entertain  the  same  opinion. 

s  s  2  In 


504  CASES  XN   ttTE  EXCHEOI^By 

1817^ ^       In  another  point  of  view,  if  this  were  a  ditteis&, 

Jerkitt     ^  has  been  contended,  I  am  of  opinion  that  the 
^^'  defendants  would  still  be  entitled  to  their  verdict^ 

and  Qthen.  ^^^  there  has  not  been  any  breach  <jf  this  covenant ; 
for  there  is  no  defect  in  point  of  fact  in  the  general 
title.  What  can  a  main  he  -supposed  to  covebank 
against  beyond  the  validity  of  title  ?  and  Qjost  8«^ 
suiisdly  not  against  these  surreptitious  pocket  leases^ 
It  i»  enough  that  a  man  covenant  fairly  against  de« 
£pet»  mhis.  titje,  but  he  is  not  to  be -bound  by  such 
rUkuloas  rigour  as  these  plaintiffis  would  hold  him 
to«  Suppose  that  Mrs.  Chester  had  brought  an 
^etvient,  what  could«^e  have  said  to  the  obfectiaii»  - 
that  she  had  received  rent?  Yet  is  this  pretended 
.  possession  of  paper  and  packthread  to  be  called  by 
the  tremendous  name  of  diteeisin-;  and  on  that  Aie 
plaintiffs  would  induce  the  Court  to  set  ^de  th^ 
judgment  obtained  by  the  defendants,  and  to  which 
l^y  are  clearly  ^ntided.  ^  *  ^ 

Wood,  Baron,  concurred.— I  will  say  one  word 
only  on  the  last  point :  I  am  cpoM  dear  that  ihdre 
baa  been  no  breach  of  covenant  in' this  cas^:  The 
action  of  covenant  only  extends  to  the  coilsifetqueiikt!^ 
of  l^alacts,  and  thfe  reason  ig  tobefdUhd^^ci 
case  o£  Hayes  \.  Bkkerstafff$},  tkatthe^teit^'shaf 
never  judge  that  a  man  covenants  against  the 
ivroogftil  acts  of  strangers.  -^^    auk// 

Postea  to  the  DefcnSSfiiitS.  * 

f  i>  Vaughsn,  121,  And  see  the  caacs  in  Niote  10  to  JVoUo» 
V,  Hall,  Saund.  i8i«  a. 
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Clarke  v.  Mansfielp.  ^    ^  J^'  ^ 

itth  February. 

TeLESLOVE    opp(Bed    this  motion,    made  by  Tf  a  defendant 
Dauncefff  Ibr  taking  the  answer  tb  an  injimction-^  sfgned'one 
bill  off  the  file,  on  theobjectton  of  an  irreguliirity,  (}^^  ^^0 
(the  defendsnt  •  having  signed  the  first  >skm  oAly^  answer,  which 
of  several  which  the  answer  had  occupied)  t>rayiiig)  iarill'^^^* 
that  as  it  was  a  mere  omission,  the  Court  would'  Court  win  not 
pt^rmit  him»  if  the  rule  required  it^  to  sign^t^e  other  taken  off  the 
sikinfiinow,  and  give  him  time  to  come  fnom  tthe^  ^™u*thc^" 
country  for  that  purpose.  ■  defendant  to 

Bicn  the 
'       :  others. 

.  Gi^HAJtf,  Baron. — This  objection  should  ihave     ^nd  if  he  . 
becm  nwde  in  limne.  »  ^^^l  "^  *J?« 

PT^  -r^T—.  .  country,  they 

•  wilJ  give  hinv 

Dauncet/. — Notice  of  the  motion  was^venon  J^^t^SFc^MQing 

the  day  of  the  filing  the  answer.  to  town  for 

^  °  thatpurpoie. 

..  .Qn4J^^  .£ar\Q9Lr-rSv^]x  a  rule  ought  to  bo 
^(HipdedjOA  loi^  pmcAtf^  and  in  my  time  I  do  acH 
^n^jimb^ri I  that? iU,wm  levec  do»e« .  The  defendmit 
l^ease.pl^i^ly.  pie^Bt  to,  do  all  that  was  right,  and  if  he 
h^;owtitedt  to,4o  enoughy  he  may  do  it  nbW. 

Wood,  J3aron.-^That  will  be  the  best  y^ftf  d* 
di«pq?|ng  of  itr  .     . 

(Mefed. 


ss3  The 


6o6  C^fiES  IN  THE  EXCHEai^BR^ 


1817. 


%tth  Flshmary. 


The  King,  in  aid  of  Busk  and  another^  t;.  Crip#s 
and  others.  Assignees  of  Montgomery  aiMl 
another,  Bankrupts. 


The  Cour^  C  AUSE  was  this  day  shewn  by  West  against  a  rule 
of  ciafSS'''  obtained  by  Littledale,  in  this  case,  on  behalf  of  the 
will,  by  rule  aasigneesi  on  the<  5th  inst.  calling  on  the  prosecutors 
wder^r  w**  of  tihiii^  extant  to  shew  cause  why  a  writ  of  venditioni 
•S^fore  J^  ^^ponas  should  not  issue,  directing  the  sheriff  of 
duetimearrive  Lancaster  to  take  and  dispose  of  the  goods,  &c.  of 
^aod%  (?a  ^  the  bankrupts,  returned  by  the  said  sheriff  as  seized 
bankrupt  under  the  inquisition  j  and  why  the  sheriff  should 
an  «xtent»  on  not  be  ordered  to  pay  into  the  hands  of  the  Deputy 
that  it  would  Remembrancer  to  the  credit  of  this  cause,  out  of 
bcnrft  the  tjjg  produce  of  the  sale,  the  amount  of  the  debt 
oftate,  because  claimed  by  the  prosecutors,  and  to  pay  the  remain- 
pcct^Tto  feit^  der  over  to  the  defendants,  without  prejudice,  &c. 

&c.i    the 

Se^Jjfec^.^  The  affidavit  of  the  defendants,  on  which  the 
tor's  demand  rule  had  been  obtained,  stated,  that  the  goods,  chat- 
of  the  Deputy  ttels,  and   effects  seized,  &c.  were  more  than  suf- 

Srto"thT""  ^^^®^*  ^  ^^^^y  ^^®  •^^  mentioned  in  the  extent 
credit  of  the  to  be  due,  &c.  exclusive  of  the  lands,  &c.  which  had 
remainder  to   heen  taken,  &c. ; — that  the  goods  seized  were  of  flue* 

SedrfiEti  *^*t^g  ^^«»  ^^^  *^a*  i*  ^<>«Id  be  for  the  benefit 
(the  claim-  of  the  bankrupt's  estate  that  some  of  the  merchan- 
into  Court  ^  dise  seized,  should  be  immediately  sold,  because  the 
the  aiTOunt  **  price  of  such  articles  was  high  at  the  time  of  making 
of  the  debt  the  application,  but  was  expected  to  fall  on  the  then 
proMcutor.  ^  expected  opening  of  the  navigation  of  the  Baltic. 

It 
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It  was  also  stated,  that  some  of  the  property  was       1817. 


receiving  injury  from  the  dampness  of  the  place  in    ^j^g  jjr^^^ 

which  it  was  them  stowed.     Under  these  circum^     in  aid  of 

^:anfiefl  ^^^^ 

"'^••■*^*  and  another 

m  Court  made  the  ^Cr»«^ 

Rule  absolute.     ' 


The  defendants  to  pay  into  Court 
100/.  beyond  the  amonnt  of  the 
debt  claimed. 


EMD   OF  HILARY  TERM. 


ss  4 


SITTINGS  AFTEH  HILARY  TERif,  '' 

GRAY'S-INN   HALL. 


/^  t^  J/^ 


V  ■  *y^^'  ■»  Ward,  Clerk,  t?.  Shepherd  and  others. 

1ft  Msrcik. 

*     m 

A^iefendaiit     1  HE  plaintiff,  as  rector  of  Langley  ( Derby )^ 
iyinj*«^up  P^y^d  *y  *^^s  ^'^^  ^  general  account  of  tithes. 

«  defence  of  * 

rndl^not  The  defendants  pleaded,  that  before  the  reign 
^T^t%  of  Elizabeth  certain  closes  of  land  called  the  Snapes 
being  in  fact  (oT  Little  Snapcs)^  Containing  about  32  acres,  tod 
*"*"**  a  horse-gate  or  horse-grass,  or  the  prhrilejge  of  keep^ 
feim^is  dou-  ^^S  *^^  depasturing  a  horse  throughout  thfe  year  On 
blc,aiidtoo  another  parcel  of  land  in  the  said  {iarisli,  calTed 
^^^^  ^'  the  Parhj  were  by  the  then  owners  thereof  diiTjp' 
m^in^whkh  Conveyed  to  the  then  rector,  in  full  satisfactidti 
the  defence  of  all  tilhcs.  And  the  answer  also  stated,  t&at 
whetber'it  a  former  occupier  of  the  piece  of  land  called' tlie 
TthiSnc?.  ^^^*'  ^sed  in  his  lifetime  to  pay  to  the  plaintiff^s 
though  ap.  predecessors  the  yearly  sum  of  3/.  6i?.  8(?Jin  'lieii 
nore  nearly  in  of,  or  w  a  rent  or  Compensation  for,  the  said  gate 

ibrmtoacom-  <  .      <  v  \ 

potition  real  than  a  modos,  might  not  be  consistent  with  a  statement  of  roodus^ 
see  the  terms  of  the  answer  as  given  verbatim,  in  its  several  doubtful  pnft^  ^ 
the  courte  of  the  judgment.] 

{fhe  objection. <t»  %  C0in|N»iti«n  veal  befafg  {irefuiaed  §»m  vLMaff^  k  Maded 
OP  the  maxim  mdlum  timfusocwru  gcclisk. 

or 
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Or  horse-grass. — The  defendants  admitted  that  they 
had  not  in  their  possession,  custody,  or  power,  any 
deed,  &c.  whereby  tho-  said  conyeyance  had  been 


6og 
1817. 


Ward 

V. 

eflfect94()TinyextrartthereiTOTn,allegii^thatnitoy  andoAers. 
ancient  documents,  &c.  which  ought  to  be  in  the 
cathedral  church  of  Litchfield^  had  been  destroyed 
in  the  civil  wars ;  hut  that  they  nevertheless 
hoped  to  be  able  to  prove  the  existence  of  such  a 
deed.  They  then  adverted  to  certain  terriers,  from 
some  of  which  they  stated  it  would  appear,  that 
the  said  closes  and  horse-gate  had  been  accepted  by 
the  plaintiff's  predecessors  in  lieu  of  tithes;  and 
from  others,  that  the  defendants  lands  were  ex^ 
empted  from  the  payment  of  tithes,  and  charged 
non-payment  of  tithes  in  kind  or  sub  modo  from 
time,  &c. 

,  This  case  had  beeil  much  argued,  and  undenrent 
very  considerable  discussion  during  several  days^ 
but  the  judgment  of  the  Court  is  so  fully  given> 
^d  all  the  grounds  and  authorities  of  their  decision, 
93  well  as  the  facts,  the  statements  in  the  pleAdingSy 
the  defence  to  tte  bill,  with  the  proofs,  and  the  i 

objections  to  the  defence,  that  on  a  question  so 
often  before  the  Court,  it  had  been  thought  suffix  7^ 

ciwt  for  all  tji^  purposes  of  the  Report  to  give  the  -    < 

judgraent  alone. 

•'•.♦'.  •  <  11 

bauncey^  and  fVetherell/ y^ere  of  counsd  for  • 

the  plaintlif. ,  .        „  .  ,  ,  S.' 

-  Martin^  Oairke,  imi  IhmdemeU^  ibr  the  de«  i 

fendants.  -  * 

Such 
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i\;mb  apmiw»  seriatim^  .. 


Wood,  Baron. — The  case  of  fFard  aad  Shep- 

and  oUiars.  f^^j  ^q^  stands  for  judgment.  And  I  am  sorry  to 
i^yv.  t^t  in  this,  as  in  ipost  p^ers  involTing  die 
a^me  poiivt)  I  Mm  cofnpelled  to  di£fer  from  the  jeat 
of  the  Court ;  and  that  arises  from  my  notion  of 
the  principle  of  1^  on  which  I  judge  this  soil  i£ 
caa^  differing  most  materially  from  those  formed 
by  the  rest  of  the  Court,  and  on  which  their  judg^ 
i}}ei}t  proceeds* 

The  jmiiiuple  on  which  I  go  in  all  t}iese  cases  is. 
tbi^ :— T^flit  whe^ e  for  a  length  of  timci  a&  far  back 
as  living  memory  goes,  there  has  been  a  modus,  or 
an  ancient  composition  paid  in  lieu  of  tithes,  it  i^ 
to  b^  pr^umpd  thi^t  it  had  a  legal  origin^^r-Upon 
thi«^  pritiQiple  Courts  of  law  proceed,  aqd  I  my- 
self #0e  no  good  reason  why  Cpurts  of  eqpityyiThai 
tb^;Me  deciding  on  a  legal  questicm^  diould  opt 
ad^pt  the  s^me  rules:  th«y  ai;^  rules,  I  am  ^u«, 
fpWided  on  public  CQi^yenience,  and  if  ^adopted  and 
adhered  tpi  would  prevent  ^  vast  doii  of  litigation 
in  Cflliis^  of  this  description.  ,     ►..     ;,•      i 

'  '  '    "  •  .till* 

Another  rule  is  this :  that  where  it  ^p^w^rs:  upop 
the  whole  of  an  answer,  and  from  th^  ^deaee  tp 
support  that  apswer,  that  there  is  a  good  .defease; 

*  The  Chief  Baron  was  absent,  from  ill  health,  and  Mr. 
Baron  Rickatds  had  proceeded  on  the  circuit.    It  appears, 
«  ha«m*r,  from  wiint  Mfirom  Mr.  Boi^en  Graham  in  deliverfa)^ 

his  judgment,  that  ibey  coocur'red  with  him.  '>  *  ' 

although 
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^Ithwgh^theaiwrerinayiiotbedraimM  18,17. 

and  formally,  or  technically,  as  it;  aught  to  be,  '^~"     ^ 
that  defence  ought  to  prerail :  these  are  the  two  9, 

pctiMsiplttSiOii  whkh  I  wdge  this  case*  '  Shbpheru 

I  will  now  state  what  it  is.  The  bill  wto  filed  by 
the  plaintiff;  as  rebtor  of  the  parish  ^  Ldngl^^  w 
Church  Langley,  in  the  scounty  of  Derb^,  %a&ist 
four  persons,  to  recover  t^e  tithes  of  a  c^brtain  d&- 
trict  in  that  parish,  called  MeyneU  Langisy^  con- 
sisting of  about  1,000  acpes  of  land.  His  title  is, 
that  he  is  rector,  and  therefore  he  .lias  nothing 
more  to  do  than  to  prove  that  he  is  rector.  The 
defendants,  by  way  of  defence,  deny  that  he  is  en-  . 
tided  to  tithes  in  kind,  because,  they  say,  ^'  there 
<^  has  been  a  composition  real,  and  they  dot&bt  not 
"topraw,  that  /o»^  before  the  reign  of  her  'M<u 
^^je^tg  Queen  Elizabeth,  a  certain  close  or  pateel'^f 
"land,  ikow  divided  into  four  parts  or  doses,  com«» 
"  manly  called  or  knovm  by  the  imme  of  SnapSs^ 
**  lying:  within  the  district  or  division  ^f  the  piuish 
"aaUed  Mkynell  Lmglejf,  and  containing  liy  esti- 
"imatiim  32  acrds,  and  a  borse-gate  or  hoiRse-grass^ 
"  or  thepriviliga  of  keeping  or  depasturing  a  horse 
^\  throughout  or  at  all  timeor  of  the  year,  in  a  parcel 
"  of  land  within  the  said  district  or  division  of  the 
'^  -popsh  called  the  Fatk,  was  ^ven  or  set  out  by  lihe 
"^pevseiii^wlio  -were 'th^n  seized  of  &ose  premises, 
"  ^todie  xt9cbor^  in  lieu  of  tithes ;  and  that  the  cl6se 
"  and  horse  were  then  duly  conveyed  to  the  then 
"  rector  of  the  parish,  in  due  form  of  law ;  and 
'*  (hat  wi  tithes  wjiatsoever,  either  great  or  smaUy 
*^  have  since  been  paid%^-    So  that  by  this  ftret' 

answer 


~Wa»»  "  r^gnpf  Quean EliaaUth.  ., -i.i  .1  •.  [n 

'p.         .        •       ,      ■  ,  •  ■  .       '  ■.  1    .,.    .(I ' 

Sa'SS       I»  ^h®  second, answar--fi>r  ike  bfllus  AvendtaB 

'  for  some  purpose  or  oth^r,  and  thet^Js^Astomd 

^qfit^er  put  in  by  the  df^^^ndwtrtqftithebillliawff 

been, 8Q  am^i^ded  to  ii^tearogate  tbem  .as  ita  whetbet 

tt^ey  hadany  cQinpositioiu  deed  in  their  oistody*  or 

nfitr-Xh^y  ^y*  '*'  tb«t  they  have  no  sueh  compon^ 

^*  tion  deed  in  their  custody,  but  that  they  have  been 

V  ii^ormcidy  ai|d  believe  it  to  be  true,  that  a  gieat 
*<  PHmber.  of  ancient  documents  deeds^.  mithigs, 

V  pud  Qtbpr  inatrvunent^  relating  to  the  possessiensr 
**  Qf  tb^  churcbea  within  the  diocese  of  Litol^Id 
«  mdiCovcnirys  wegre  destroyed  during  tJ^  tbnii  of 
^Vthe  civil  wars,  and  that  nuiny  evideQoe&iand  mjit* 
<'  juQgs  which  ougb^  to  be  found  in.. that  ^ogthi^dnd 
«  haye  been  lost  or. destroyed y''-T*anditheii/theyig<r 
on  to  state /arther,  what  they  hadoi^t  done  kii^e 
former  an$wer«-T-''  That  itt^ipears^jfrpiteaiiimieirTof 
**  the  paivh  o^Langlegf^  iBxhibited  iti  tba  peara&iftw 
'^  which  appears  to  have  hem  sig<ie4.t^  Tb(pttas\ 
<<  White,  the  rector  ^thepeii^,  mdi  hyitht 
*^  churchwardens  of  the .  parisht^  awi v^^fCkrs  < laAtor 
^  persons,  that  the  close  \  caUedi  ti^ei  iZ/tAt^Hflp^* 
<'  and  the  horse^gate  in  the  pariah^,  ihad  ibcmiic^ 
'*  cepted  by  the  predecessors  of  th^  ^e^^Thtmn: 
',*  White  in  lieu  and  recompense  o£i9f^fi^0i£(4n^* 
''  ky  tithes,  and  that  the  same  had.bemi  c»qtHiftfd 
«  time  out  of  mindly  way  of  compositifim^'V  ;Nei«! 
wff^^  stress  pay  be  laid  upon  the , v^^^s.  V  jl^jr  i^y 
♦*  of  coipposition  j" .  but  //  by  way  rof  can)pQ«ti«tts'' 
cei^tainlj  may  ipean  a  m^du^^  for  theie  k  n^  djffi^^ 
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eiiee  thAt  I  luMw  of  betM^een  a  composition  rtd;  iSijr- 
andamoduSy  except  that  otte  is  made' wftHin-fche  WariI 
time  of   legal  memory,    and  that  the   other  is  v. 

beft>»  the  time  of  legal  memory ;  and  they  may  J^d  ^J^S!. 
both  be  called  compdsitions.  Hien  they  state,  that 
itv^ipears  by  that  terrier  that  such  composition  had 
been  continued  time  out  of  mind :  and  that  must^ 
mean  frooi  time  immemorial ;  for  that  is  the  legal 
sense  and  meaning  of  the  words  time  out  of  mind. 

Then  they  go  on  to  say,  that  "  it  appears  from 
*•  dirers  other  terriers,  and  particularly  by  a  terrier 
^*  exhibited  of  the  y6ar  1701,  that  the  wholfe  of  the 
**  lands  in  Meynell  Langley  were  exempted  frdm 
^^'the  payment  of  tithes,  and,  they 'believe,  that  no  ' 
^^  tithes  in  kind,  arising  out  of  this  division,  have 
^*  ever  been  paid  to,  or  received  by,  the  complainant 
^Vor  any  of  his  predecessors,  rectors  of  the  parish 
**  of  Church  Langtey^  from  the  time  whereof  the 
*^  memory  of  man  is  iiot  to  the  contrary :" — now 
tivose  are  strict  legal  terms  of  prescription  kX  cus-^. 
torn  ;<^'*  and  that  all  the  lands  within  the  said 
^Vdistrict^  are,  and  from  the  time  aforesaid,  have 
^  been,  by  pre^ription  or  otherwise^  legally  ex- 
*f  en^t^  or  dise?harged  from  the  payment  of  all 
"  4natmdr  ^of  tithes  r— but  although  it  alleges  "  or 
**votherwise/^  yet  it  alleges,  that  "from  the  time 
'•  wkeredf  the  memory  of  man  is  not  to  the  con- 
't^lmry,  it  has  been  exempted,"  and  that  therefore 
does'tio^  vary  It  :-r-"  and  that  the  rectors  of  the  same 
^^'pftrislli  for  the  time  being  have,  from  the  time 
**'afor«8aidj^(th8tis,  from  time  immemorial,)  "held 
"  ^Wdl  ei^dyed  the  said  close  or  closes  called  the 
">  hHtk  Snapes,  and  the  said  horse-gate,  in  lieu 

"and 


i3i7.       €€  ^^  f^  satisfaction  6f  atl  tithes,  bol^  gr^t  and 

Wakb      **  small,  yearly  arising  within  that  district.'*'    So 

^         that,  thus  fai*,  it  appears  most  nnddubtedly  to  lii 

aadoA^.  a  defence  founded  updn  imtaemoriality.     TTieii 

Cltere  mttf  some  words  dftetwturds  which  ihay  j^hiqss 

feqiiire  to  be  explained ;  becaxis^,  they  say,  diat 

they  have  not;  owing,  as  they  believe,  to  the  ancient 

documents,  evidences,  and  writings  formerly  in  die 

fegistry  of  the  Cathedral   Church  of  Litchfield 

having  been  lost  or  destroyed  as  aforesaid,  been  as 

yet  dble  to  find  that  d^d  of  composition. 

'    Upon  this  bill  takd  aiiswers,  depositions  have  b^n 
taken,  and  by  thoie  depositions  this  case  which  is 
insisted  on,  on  the  part  of  the  defendants,  has  been 
folly  proved.     It  has  been  proved  that  in  the  year 
1612  there  was  this  terrier,  which  was  signed  by 
the  rector  of  that  day,  and  was  written  three  or  four 
years  after  the  reign  of  Queen  illizaheih ;  and  they 
i^eak  of  it  as  of  time  out  of  mind,  so  that  there  is  no 
doubt  that  it  existed  before  that  time :  and  if  we  carry 
il  back  to  40  years,  or  some  distant  peridd,  so  as  to 
give  it  an  origin  before  that  time,  why  may  we  not 
go  as  far  back  as  the  time  of  Richard  1  ?  They 
have  also  proved  other  terriers,  wliich  mentioii  the, 
same  thing.     There  is  some  little  Variation  as  to 
the  quantity  of  the  Snapes,  but  that  cannot  make 
any  difference,  because  they  are  denned  by  name'. 
They  have  also  proved  by  their  evidence  that  tJijs^ 
horse  grass  is  rented  by  the  owner  of  the  park, 
who  pays  a  sum  of  money  for  it.     So  thai  a  case  of, 
an  ,iinmefnorial  modus  or  composition  liaaf  been 
clearly  made  out  in  evidence,  as  it  is  asserted  by 
the  ansWers.  ' 

Now, 
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Now*  there  are  two  questions  aximtig  upon  this  3  .    ^^^'^'    . 
First,  whether  this  is  a  coin{)o^tion  real  ?  tnd  on      .wari> 
that,  I  think,  there  can  be  no  doubt :  but,  however^    ^     v. 
it  is  «aid  that  a  composition  real  cai^dt  be  priced    ^^ii  oihen. 
unless  you  produce  the  deed,  or  ^ive  evidence  of  its 
existence.  With  rei^ct  to  thaf  point,  I  have  already 
given  my  opinioti  very  fully  in  the  case  of  Bennett 
V.  Neale(aX  and  therefore  it  will  be  ui^necessary  to 
repeat  it*   I  stiU  continue  of  the  same  opinion ;  and 
insist  that  on  all  principles  of  law  and  justice  4 
composition  deed  ought  to  be  presumed  from  length 
of  usi^e  and  enjoyment ;  but  I  will  not  go  intothat^ 
because  it  is  sufficient  to  refer  to  Mr.  JVigfUwick's 
book,  where  I  find  my  opinion  given  very  fully. 

The  earliest  case  is  that  of  Robinson  v.  Appk'^ 
ton(b),  which  was  somebody's  manuscript  case» 
(whose  I  cannot  tell,)  but  it  is  quite  loose,  and  seems 
to  have  arisen  without  any  argument.  It  has,  how- 
ever, been  implicitly  followed  ever  since.  But  before 
that  time,  I  find  a  case  in  which  Lord  Hardwicke, 
sent  a  coipposition  real  to  be  tried  when  there  was 
no  evidence  of  any  deed,  or  any  thing  like  it,  as  it 
appe^  to  me.  I  allude  to  the  case  of  the  Arch- 
bishop of  York  v.  Hayter  and  Stapkton^  whicE 
is  to  be  found  in  2  Atkins  136,  and  2  Gwillym  772. 
That  was  a  bill  filed  by  the  Archbishop  of  York 
agsdnst  Dr.  Hayter  and  Sir  Miles  Stapletan  for 
an  account  of  tithes,  and  to  establish  the  custom  o£ 
setting  out  the  com  in  stooks  or  stacks.  Several 
questions  arose  in  the  course  of  the  cause ;  onie  of 
those  questions  was  upon  a  right  of  exemption 
claimed  of  all  the  lands  that  had  belonged  to  thfr 

dissolved 
,(fij  Wightw.  324.  (hj  Gw.  1101. 
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hood  of  York.    Then  tiiere  was  another 


V*         as  to  the  composition  real  for  Main  Meadow  of  about 
a^^oS^   200  acres,  in  which  it  was  insisted  that  five  acrea^ 
called  Tithe  AcreSy  were  set  apart  in  lieu  of  tHhes 
for  the  rest.     And  as  to  that  an  issue  was  directed, 
though  there  appears  to  have  been  no  deed  of  compo- 
sition, or  any  thing  of  that  sort  produced  in  evidence 
in  that  case,  to  establish  that  real  composition;  and 
yet  my  Lord  Hardwicke  says, — The  first  issue 
must  be  as  to  the  manner  and  method  of  tithing  ; 
the  second  issue,  as  to  the  exemption  ;  and  he 
directs  a  third  issue,  as  to  the  real  composition. 
Now,  there  was  nothing  in  that  case  to  establish 
that  composition,  but  the  evidence  of  usage,  and  no 
objection  was  taken  on  that  ground.     At  that  time 
of  day  it  never  occurred  to  that  great  judge,  who 
was  a  judge  both  of  law  and  equity,  that  usage  would 
not  be  evidence  of  a  real  composition.     Twenty 
years  after  came  Robinson  v.  Appklan,  which  baa 
been  followed  ever  since;  but  I  protest  against  that 
case  altogether.     That  decision  however  is  not  one 
which  we  are  particularly  called  on  to  consider  Ujpon 
this  occasion.   My  position  is,  that  upon  this  answer^ 
and  upon  the  evidence,  a  decree  ought  to' be  made 
in  favour  of  the  defendant,  or  that  an  issue  ought 
to  be  directed  to  give  him  an  opportunity  of  trying 
this  immemorial  composition ;  for  I  conceive  that 
the  second  answer  has  put  it  on  that  footing.    I^ 
was  so  considered  by  the  counsel  in  ailment,  aqd 
evidence  has  been  read  to  it;   or   otherwise^  iq 
reading  that  evidence,  if  it  does  not  apply,  we  have 
lost  a  good  deal  of  tinie»  wd  why  diould  we  hear 
such  evidence  if  it  were  a  case  wherein  we  ought 

not 
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nol-tojicbnit  it?  I  however  consider  that  it  WKs  ,^ ^^^7-    , 

n^4^  a^itthe  evidence,  and  for  that  pBrpose.        Waro 

.    ,        .  .  r. 

.  Now,  in,  order  to  prove  the  position  which  I  ^jj^'otlf^f 
set  out  .with, — ^that  where  it  appears,  upon  the  whole 
of  a  case,  that  there  is  a  good  defence,  that  defence 
ought  ^  to  prevail,  although  it  may  not  have  been 
formally  and  technically,  put  on  the  record,— I 
shall  refer  to  some  of  the  cases  to  be  found  in  the 
books  which  warrant  me  in  maintaining  that  in 
this  case  (though  there  may  be  scnnething  in  the 
first  answer  which  seems  to  confine  the  usage 
nithin  the  time  of  legal  memory,). yet  if  the  evi- 
deneeis  fairly  set  out,  and  that  proves  it  to  be  aa 
immemorial  composition,  an  issue  ought  to  go  to 
try  whether  it  is  such  an  iminemorial  composition 
pr  not,  if  the  rector  chooses  to  try  it. 

Of  the  authorities  I  will  mention  the  first,  is 
tlie  case  oiAtlyns  v.  Lord  Willoughhij  de  Broke  (c)* 
In  that  case,  it  was  set  up  that  there  was  an  imme- 
morial payment  due  and  payable  by  the  owners  or 
occupiers  of  certain  lands  by  way  of  modus  pr  com- 
position. .It  was  contended  by  the  counsel  for  the 
plaintiff.that  the  modus  was  not  set  forth  with  suf- 
ficient certainty  •,  for  it  w^as  pleaded  as  a  modus  or 
composition,  whereas  the  claim  of  exemption  set 
lip,  being  against  common  right,  must  be  accu- 
rately defined  :  t^^th  respect  to  the  first  objection, 
|;he  (Jliief*  Biiron  says,  *To  the  modus  set  up  in 
*ttiis  case,  several  objections  have  been  taken;  fhret, 
•'it  Has' been  argued,  that  it  is  not  laid  with  sufficient 

11  • ;      •  .  ..'  (c)  4.Gw.  J412, 
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^8^7*       '  certainty  to  found  a  decree,  and  if  this  were  a  bill 
Wabd      *.  ^?  iestrf)li8h  these  moduses,that  mig^t  be  thp  c^, 
V.  *  but  in  an  answer  such  strictness  is  not  requisite,  if 

^^SwsL  *  ^^  appears  that  there  is  a  good  defence,  that  is  suf- 
<  ficienti'  So  here,  i  say,  it  does  appear  that  there 
is  a  good  defence,  and  therefore  that  is  sujfficieat,  just 
as  much  in  this  case  as  it  was  in  the  case  oiAth/ns 
Y.  L^rd  Willougkby  de  Broke* 

Another  case,  in  which  I  find  the  same  doctrine, 
is  Sttutt  V*  Baker  (d).  In  that  case  there  was 
a  bill  filed  to  establish  the  rector's  right  to  tithes, 
and  for  an  aoeount :  the  defence  was  a  prescription 
dt  non  decmando  in  a  que  estate,  as  to  two-thirdt 
possession  by  the  lord  of  the  manor,  under  an 
ai^mrent  title,  by  various  conveyances,  &c.  stated* 
by  the  answer,  frpm  37  Henry  VIIL  of  the  liuids, 
with  tithes  generally,  or  two-thirds  specifically,  widi 
evidence  of  reputation  and  notice  to  the  plaintiff, 
who  h^d  purchased  the  advowson  and  was  lessee  of 
the  tithes.  So  that  that  was  pleaded  as  an  exemp- 
tion with  respect  to  two-thirds  of  the  tithes.  Non- 
it  turned  out  upon  the  evidence  that  it  was  not  an 
exemption ;  that  so  far  from  it,  it  was  a  piopoition 
of  two-thirds  of  the  tithes  that  the  defbndant  was 
entitled  to ;  and  see  what  the  Court  say  upon  that 
subject  when  the  objection  is  taken.  The  C0mt 
states,  *  that  the  defence  is  very  fairly  to  be  collected 
'  from  the  answer.     The  person  who  drew  it,  if  he 

•  knew  what  a  plea  was,  did  not  mean  to  put  in  a 

*  plea  of  prescription  against  the  demand  of  the 

(dj  4  Gw.  1430. 

.       •  tithes 
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*  tithes.     That  plea,  not  only  in  substance  but  in  .     ^^'7>   ^ 

*  the  manner  in  which  this  is  expressed,  "  or  by      Ward 

*  other  lawful  ways  or  means,"  would  be  clearly  bad.  ''• 

*  It  is  quite  impossible  it  eould  have  stood:  he  could   and  others. 
'  not  apprehend  he  was  drawing  a  plea.     But  the 

*  wswer  has  very  fairly  set  out  all  the  facts  which 

*  constitute  the  defence,  and  put  the  plaintiffs  in 
'  possession  of  all  the  case  he  is  to  meet,  and  it  is 
'  no  matter  how  it  is  argued  in  the  answer.' 

Now  aj^ly  that  to  the  present  case :  do  not  the 
defendants  in  this  case  fairly  set  out  all  the  facts 
which  constitute  the  defence  ?  And  they  give  evi- 
dence to  prove  them.  They  produce  the  terrier  rf 
1612,  reciting  this  to  be  an  immemorial  composi- 
tipp ;  they  state  that  there  are  terriers  subsequent  to 
thpt  which  recognize  it  also ;  they  state  that  the  horse 
grass  has  been  occupied  by  the  owner  of  the  land, 
he  paying  a  rent  for  it.  All  that  is  stated  and 
proved*  Then  is  there  not  a  full  and  fair  defence 
stated,  so  that  the  plaintiff  cannot  be  surprised  ?- 
The  evidence  fully  establishes  the  case  as  stated,  and 
when  it  is  fully  proved,  what  does  itmatter  if  itshould 
be  incorrectly  stated  in  point  of  time  (^commence- 
ment ?  A  defendant  is  not  to  be  confined  to  time. 
Yeu  stfite  your  whole  ease,  and  put  the  plaintiff  in 
possessiott  of  that  case ;  how  does  it  signify  that  it 
is  ascribed  to  a  wrong  origin  when  he  might  have 
ascribed  it  to  a  better?  You  must  undoubtedly  put 
the  plaintiff  in  possession  of  all  the  case  he  is  to 
meet  i  but.  having  done  so,  it  is  no  matter  how  it  i% 
argued  in  the  answer. 

But  in  later  days  there  has  been  another  case,  in 
T  T  2  which 
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^^^7'        which  I  had  the  honour  of  giving  my  opinion,  th«t 
Ward       is  the  case  of  Clarke  v.  Porter  (e). 

and  others.        That  was  a  bill  filed  by  the  vicar  of  Great  TVaU 
tham,  who  claimed  the  small  tithes :  the*  defendant, 
Fortei\  was  the  occupier  of  a  farm  wliich  belonged  to 
the  President  and  Governor  of  Guy*s  Hospital^  in 
ifancxcmp-  that  parish.    The  defendants  claimed  to  be  exempt, 
cd  "for  ^lands  on  the  ground  that  those  lands  had  belonged  to  the 
?on^ed*"to^*^a  ^ssolved  priory  of  LeigJis.     That  was  the  defence 
dissolved  pri-  set  up ;  but  that  turned  out  not  to  be  the  precise 
proved"   they  exemption ;  for  it  appeared,  that  in  point  of  fact 
free^cha^crit  ^^^^  \'»XiA&  had  never  been  parcel  of  the  ^ssessions 
will  bcxsuffi-  of  Leighs  priory,  but  had  belonged  to  Littley  chapel, 
a  free  chapel,  given  by  the  statute  of  jErftr.  VI.  to  the 
Crown,  from  whence  the  title  was  derived  by  the 
Hospital ;  and  the  Solicitor  General,  who  was  for 
the  defendant  in  that  case,  said,  he  was  ready  to 
admit  that  the  answer  was  drawn  on  a  mistaken  view 
of  the  question ;    but  taking  the  answer  to  have 
been  drawn  on  a  mistaken  view  of  the  question, 
that  they  were  misled  in  supposing  the  lands  to  have 
belonged  to  Leighs  priory :  yet  if  they  should  ap- 
pear to  have  been  exempt  as  part  of  a  free  chapel, 
why  (he  asked)  is  the  defendant  to  be  dfeprivfeBL  of 
the  benefit  of  it  ?  as  whether  it  belonged  to  Leighs 
priory  or  not  was  perfectly  immaterial,  for  they 
had  an  opportunity  of  negativing  that: 

It  was  contended,  on  the  other  hand,  that  as^  the 

defendants  had  by  their  answer  put  their  defence  on 

a  title  which  supposed  the  tithes  to  have  been  parcel 

of  the  possessions  of  the  priory  of  Leiglis,  a^d  iirhiph 

(e)  Hil.  T.48Geo.3. 

was 
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was  fully  negatived  by  the  evidence,  the  Court  ought 
to  decree  against  the  defendants.  But  the  Court 
were  of  a  contrary  opinion.     They  said  that  they 
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Ward 

Shepherd 
ought  to  look  at  the  whole  case,  and  see  whether    and  others. 

the  plaintiff's  title,  as  vicar,  was  made  out ;  and 

they  directed  that  the  plaintiff  might  have  an  issue 

to  try  his  title  as  vicar,  if  he  pleased ;  which  at 

first  he  declined,  but  afterwards  he  took  an  issue 

and  failed  on  the  trial. 


Now  these,  in  my  mind,  are  strong  authorities  to 
shew  that  you  ought  not  to  look  minutely  and 
strictly  to  these  pleadings,  but  to  say  whether  jthere 
is  in  substance  a  good  defence :  and  if  upon  the 
w^hole  case,  as  i%  turns  out  before  the  Court,  you 
see  that  although  there  be  no  existing  proof  of  a 
deed  of  composition,  there  is  still  proof  of  imme- 
morial non-payment,  the  party  ought  to  have  the 
benefit*  of  it.  Therefore,  I  am  of  opinion,  that  the 
defendants  are  entitled  to  an  issue  to  try  whether 
this  is  an  immemorial  composition  or  not*. 

Graham,  Baron.  My  learned  brother  IVood 
has  very  truly  stated,  that  in  this  case  there  is  a 
difference  of  opinion  among  the  judges ;  and  un- 
doubtedly I  do  not  mean  to  say  that  this  is  not  one 
of  those  cases  which,  amongst  the  several  which  we 
have  before  us,  have  more  than  all  the  rest  justified 
the  time  which  the  Court  have  taken,  to  make  up 

*  Vide  ante,  Vol,  I.  p.  236,  Prtoost  v.  Benett ;  and  the 
note.  &  JBuUen  v.  Mitchel,  Vol.  II.  399.  Et  vide  Bennett 
V.  Sk^ngtm,  VoL  IV.  143. 

T  T  3  their 
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.    ^^^?'    .  their  rniadB  upon  the  «ubject ;  tad  I  am  vety  jfrce 

Ward      to  say,  that  in  the  opinicm  whkh  I  have  fovmed 

^     ^-         upon  the  present  occasion  I  have  eosie  to  the  eon- 

oHEPHEAD 

and  oUierg.  clusion  which  has  determined  my  decision,  with 
a  considerable  fluetuation  of  opinion  in  the  coune 
of  my  enquiries  upon  it :  but  upon  the  fullest  eon- 
Bideration  that  I  can  give  to  the  subject,  it  really  does 
af^ear  to  me,  that  upon  the  present  ooeasioft  tli^ 
defence  put  upon  this  record  cannot  be  sustaiDied* 

The  bill  has  been  stated,  and  the  circumstances. 
It  was  iiled  for  the  tithes  of  a  very  large  district  of  this 
parish  o(  Church  Langley 3  which  is  divided  into  two 
districts ;  and  that  is  met  by  a  claim  of  exemption 
from  the  payment  of  tithes  by  the  defendant,  as  set 
forth  in  his  answer.  Now  the  short  ground  of  my 
opinion  is  this, — that  taking  the  original  answer  and 
the  answer  to  the  amended  bill  together,  the  de- 
fendant has  substantially,  and  in  strict  laiigus^ 
put  his  defence  upon  the  single  ground  <Qf  a  coHm- 
position  real ;  and  I  think  that,  under  the  circum- 
stances of  this  case,  the  Court  might  run  the  risk 
of  doing  very  great  injury  to  the  party  plaintiff  in 
the  present  cause,  if  ife  were  to  give  that  defence 
any  other  shape ;  for  that  it  is  which  forms  the  di£- 
ficulty  in  this  case, — ^whether  the  Court  is  to  st^p  in 
to  aid  the  defendant  upon  the  present  occasion  or  not 
Now  I  state,  that,  substantially,  it  appears  to  me,  on 
reading  these  two  answers,  that  the  defendant  rests— 
(and  he  probably  had  very  fair  ground  to  rest  upon 
it  from  the  persuasion,  founded  on  the  tradition  in 
the  parish)r--'Uponan  exem^ytkm  tinder  a  composition 
within  time  of  memory.  It  is  imposnble  to  eenstnie 
...  it 
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it  Otherwise,  and  I  will  not  take  up  the  time  of  the  , ^^^7- 

Court  in  canvasing  the  language  of  the  answer,      ward 

My  learned  brother  fVood  admits  that  in  the  first         ^. 

answer  the  defence  is  put  on  the  ground  of  a  com-   ^Yotlfers! 

position  real.    No  man  can  read  it,  and  particularly 

thiTt  part  Inhere  he  says,  that  "  long  before  the  time 

of  Elizabeth^  &c."  withoiit  seeing  that  he  speaks 

with  a  marked  distinction  between  the  period  within 

the  time  of  memory  and  the  period  antecedent ;  arid 

when  he  talks  of  long  before  the  time  of  queen  Eliza- 

hethj  he  means  antecedent  to  the  date  of  the  1 3th  of 

Elizabeth :  his  allusion  to  that  period  marks  his 

dear  intention  to  stand  on  that  ground.     Theii  the 

defendant  says  that  he  is  informed,  and  he  verily 

believes,  that  at  a  period  within  time  of  memory  « 

composition  did  take  place  ;^ — ^that  in  consideration 

6f  a  certain  portion  of  land,  at  that  time  of  day 

consisting  of  i6a.  or  thereabouts,  and  a  horse-gate, 

the   proprietors    of  lands  in   Meynell  Langley 

Were  cj^em^ted  from  the  payment  of  tithes, — ^thus 

ctfHing  it  a  eoihposition  in  terms.     This  is  the  na- 

ime  o(  his  original  defence ;  and  notwithstanding 

tie  Words  of  the  terrier,  which  he  rests  on  in  his 

Answer,  he  does  not  affect  to  misunderstand  the 

expreisioft  of  tinie  out  of  mind  as  applicable  to  a 

time  antecridertt  to  the  reign  of  Richard  I. :   he 

considered  that  terrier,  when  he  says  that  it  has 

Iften  continued  by  composfition  time  out  of  mind  j 

as  referring  to  a  period  only  that  would  overreach 

the  13th  Elizabeth. 

The  great  question  is,  whether  he  has  receded 
from  that  defence,   and  really  and^idistmotly  in 

T  T  4  terms. 


6^4 

< ^ — _> 

Ward 

Shephbrb 
and  others. 
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tennSi  as  he  isbound  to  do,  abandoned  thai;  defence* 
There  is  one  difficulty,  that  in  that  view  we.  must 
understand  him  to  say  that  he  believes  it  was  a  CMt* 
position  real  within  time  of  legal  memory ;  and  thai; 
in  his  amended  answer  he  believes  k  was  bef(Hie» — 
that  is  something  of  an  objection ;  but  taking  this 
as  it  stands  on  the  first  defence,. it  introduces  but  a 
few  words  on  the  subject  of  composition  real. 

Our  difference  of  opinion  is  such  as  would  make  it 
extremely  unbecmning  to  argue  the  question  of  the 
composition  real  being  supported  or  not  supported, 
with  hostility,  or  an  adverse  turn  of  mind ;  but  my 
(pinion  rests  not  on  the  authority  of  RolnnsoB  t. 
Apple  ton,  nor  the  conviction  of  every  Kwyer  I 
have  talked  with  only,  but  on  plain  sense :  and 
notwithstanding  that  case  which  is  alluded  to,  of 
Lord  Haf^dwicke^Sf  (the  particular  circumstanee&of 
which  we  do  not  know,)  it  may  not  unfairly  be  pre- 
sumed that  Lord  Hardwicke,  who  had  not  been 
so  conversant  as  other  eminent  persons  with  the 
practice  in  such  cases,  might  have  done  what  Lord 
Mansfield  did, — misapply  the  doctrine  of  the 
acquiescence  in  tithes  by  length  of  time,  in  the 
ease  of  the  church,  overlooking  the  plain  di^ 
tinction  grounded  on  the  maxim  nuUum  tennpus 
occurrit  eccleske.  That  is  not  only  the  acknow- 
edged  maxim  now,  but  when  it  was  su^ested, 
and  was  the  subject  of  consideration  in. the  hps- 
lature,  with  a  view  to  shorten  the  time  with  respect 
to  the  clergy,  and  prescribe  some  limit  of  tidte  as 
applicable  to  them;  I.  remember  an  admijsaAIe 
speech  beiqg  made  by  Mr.  Skmnery  afterw^da  Lood 

Chief 
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Chief  Baron,  wfca  impressed  the  House  with  tibc  .    *^*?-    . 
danger  and  iispropriety  of  so  doing;  send  the  dan-      Wa«z> 
ger  and  impropriety  of  doing  it  would  undoubted  ^ 

foe  extremely  great,  because,  if  you  were  allowed  to   Md  oth^s. 
support  a  defence  of  composition  real  by  parol  evi- 
dence of  usage,  so  as  to  change  it  into  a  modus,  it 
is  perfectly  clear  that  no  man  in  his  senses  would 
ever  plead  a  modus ;  because,  by  pleading  at  onoe  a 
composition  real,  according  to  my  learned  brother 
Jf^oody  a  defendant  would  have  the  advantage  of  non- 
usage,  and' he  would  thus  get  rid  of  the  objection 
as  to  rankness  on  all  occasions.    Not  only  so,  butwe 
should  make  every  modus  a  composition  real,  and 
thus  expunge  the  doctrine  of  moduses  from  the 
books.  But  it  does  more,  because  so  many  years  have     ^ 
elapsed  since  the  13th  Elizabeth,  we  could  not  tell, 
from  a  non-payment  of  200  years,  whether  the 
composition  were  before  or  since  the  time  of  Eliza- 
beth,  and  we  should  be  giving  validity  to  alienations 
of  church  property  on  the  ground  of  prescription ; 
for  the  period  of  the  13th  Elizabeth  will  be  just  so 
&r  remote  as  to  permit  a  defenant  to  set  up  com- 
^  position  without  those  instruments  which  the  law 
constantly  requires. to  be  given  in  evidence  to  sup- 
port suqh  a  defence.     You  would  presume  it  on 
usage  of  100  years;  and  in  all  the  lesser  posses- 
sions  of  the  church,  where   poverty  exists,  and 
la  frequent  succession  of  incumbents  takes  place, 
these  compositions  would  be  set  up  on  all  occa-^ 
siops.    Therefore,  the  distinction,  I  think,  is  wise 
and  sound,  and  I  shall  .never  be  induced  to  re- 
cede ftom^that  opinion  which  I  have  always  held 
on  these  questions,  and  in  which  I  am  confirm^ 

on 


6^  feASKfii  lit  Tilt  B!:tt?iifiQueB» 

^^1'.^.  m  thfe  JiWiebt  66fcasi*A  h^  the  high  attCfaority  rf 
ahe  Lor 4  Chief  l^aMn,   aoid  my  absetft  biidtber 


Then  it  brings  us  to  this  consideration,-^ Whdt  is 
^e  red  ^nd  true  defence  which  this  defendant  has 
fteen  advised  to  inake  P    I  am  sorry  if  there  is  a 
bettei^,  as  if  he  could  hare  said,  I  believe  that  the 
tefrder  of  this  equivalent  has  existed  from  time 
hbmeihdrial,  that  he  has  hot  done  so ;  for  if  he  had 
^fd  so,  I  should  perhaps  have  conceived  that  pro- 
hihlf  the  evidence  might  apply ;  but  he  haa  t^en 
}di  oWd  choice,  and  stated  it  to  be  a  eomposidoii 
rbd,  and  we  Ate  to  ^ondudef  from  that,  that  he  is 
governed  by  a  tradition  in  the  parish,  and  on  that 
he  accordingly  founds  the  statement  in  his  answer, 
tt  must  he  taken  that  the  tenants  and  theif  lacnAords 
kn^  perfectly  ^ell,  and  had  it  handed  down  tb 
ihethf  thit  it  was  a  composition  made  some  time 
^hoitly  before  the  reign  of  Queen  EUzabe^  aM 
they  even  profess  to  make  a  search,  in  the  rep6sit6^ 
lies  fdt  docuihehtS  of  this  sort,  trusting  that  they 
shall  find  them.    Thii  bdng  the  shape  of  the  case, 
fiow  doe^  the  amehdmeht  put  it  ?  Arid  fiow  let  t»  iee 
what  thedefeddaht  can  fairly  be  unfderstoodtonrefltt, 
and  whether  he  doe*  setiously  mean  to  ]fmt  hJi  <5ade 
oil  an  iminemorial  modu; ;  because,  if  be  does  tidt 
tneai!i;  to  do  it,  it  is  an  act  <tf  injusticie  in  th^  Court 
to  say,  we  will  suggest  a  ground  for  yon  that  yoa 
^e  ridt  aware  of;  because  it  would  be  sending  the 
case  to  &  jury  with  a  prqudice.    If,  iiideed,  they 
had  distinctly  done  so  in  the  amended  answer,  I 
wilf  adniit  that  perhaps  the  circtunstances  of  this 

'^^  case 
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ease  migkt  h«ve  justified  their  expecting  ilmt  wme  .  *^*7-  ^ 
further  enquiry  should  be  iBStituted.  But  let.  xA  Waap 
see  what  the  language  of  this  answer  so  amended  ii,  ^  *- 
and  whether  in  a  court  of  justice  we  are  bound  to  «ad  aihert. 
put  a  strained  and  forced  sense  upon  it,  and  one  which 
he  has  not  chosen  to  do  himself.  Now  the  amended 
bill,  I  presume,  from  the  nature  of  the  answeri  had 
only  interrogated  more  particularly  as  to  thiS'  sup- 
posed instrument  which  had  been  alleged  to  have 
been  placed  in  the  depositories  of  Litc/^eld^  and 
had  been  tost  in  the  general  ruin  and  detastaiion  of 
papers  in  the  time  of  theoivil  troubles  in  this  coun£ry. 
The  plaintiffi  wished  to  kiiow  more  of  the  na-^ 
ture  and  particulars  of  that  instrument,  which  wai 
professed  to  be  forthcoming;  and  the  answer  ^ 
that  is,  that  the  defenduit  again  repeats  the  former 
part  of  his  ease  with  respect  to  the  Snapes^  and 
asserts  that  a  composition  deed  once  existed  aild  i$ 
now  lost ;  and  it  may  be  that  he  thought  so)  but  so 
lilftle  does  he  give  up  the  idea  of  its  not  existing  dt 
t\m  time,  that  he  says,  that  though  it  is  not  in  his 
power  to  produce  it^  he  believes  the  plaintiff  has 
possessbn  of  it,  for  he  says  it  it  in  the  power  <ft 
possession  of  the  complainant.  The  words  of  tiif 
answer  are:  **  and  these  defendants  further  say  they 
^  have  been  informed,  and  believe  it  to  be  triie, 
<f  that  a  great  number  of  ancient  documents'''*^ 
[for  what  purpose  is  this  introduced,  unless  it  it  to 
show  a  ground  why  the  Court  should  step  (n  to  aid 
thtm  under  the  loss  of  an  instrument  which  they 
cannot  produce?]--'*  that  a  giMt  number  of  an- 
'*  cient  ddeuments,  deeda^  writings,  &c.  ftc.  in* 

"  strumei^ts 
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^^^7'       "  stniments  relating  to   the  possessions  of   the 
Ward      **  churches  within  the  diocese  of  Litchfield  and 

^'         **  Coventry^  were  destroyed  during  the  time  of 

asdeiheni*  "  '^^  ^^^  wars,  and  that  many  evidences  and 
"  writings  which  were  previously  to  be  found  in 
•*  the  registry  of  the  cathedral  church  of  Litchfield 
*♦  have  been  lost  or  destroyed ;  but  these  defend- 
**  ants" — [now  observe,  they  do  not  set  out  by 
saying  that  they  believe  that  from  time  immemo- 
rial this  composition  had  existed;  but  they  give 
us  merely  the  contents  of  the  terrier  of  1612] — 
^^  but  these  defendants  say,  that  it  appears  from 
**  a  terrier  of  the  said  parish  of  LangUy,  in  the 
•*  year  1612,  and  which  appears  to  have  been 
"signed  by  Thomas  PThite^  the  rector  of  the 
•*  said  parish,  and  by  the  churchwardens  of  the 
"  said  parish,  and  divers  other  persons,  that 
"  the  said  close  called  the  Little  Snapes,  and  the 
"  horse-gate  in  the  Park,  had  been  accepted  by 
*<  the  predecessors  of  the  said  Thomas  White,  in 
"  lieu  and  recompehce  of  Meynell  LangUy  tithes, 
"  and  that  the  same  had  been  continued  time  out 
**  of  mind  by  way  of  composition.'*-^They  give 
you  merely  what  this  terrier  consists  ^f ;  there  is 
no  allegation,  and  no  assertion  on  the  part  of  the 
defendant  that  he  believes  this  was  continued  by 
way  of  composition  from  time  "whereof  (lie  memory 
of  man  runneth  not  to  the  contrary ;  but  he  says 
only  that  this  terrier  was  signed  by  Thomas  WlutCy 
the  rector  of  the  said  parish,  and  by  the  church- 
wardens of  the  said  parish  and  divers  other  per- 
sons: by  which  it  appears  that  the  Little  Snapes 

and 
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and  the  horse-gate  were  accepted  in  lieu  of  tithes.       ^Biy. 
Now  we  come  to  that  which  is  to  be  construed  into      Wa«d 
an  assertion,  that  this  has  been  an  immemorial  com-         im- 
position : — "And  these  defendants  say,  they  verily,  ^^^en.- 
'*  believe  that    no  tithes  in  kind  yearly  arising 
*'  within  the  district  or  division  of  the  parish  called. 
"  Meynell  Langlejfy  have  ever  been  paid  to  or 
**  received  by  the  complainant,  or  by  any  of  his 
"  predecessors,  rectors  of  the  said  parish  of  Cfmrck 
"  Langlej/f   from  time  whereof  the   memory  of. 
**  man  is  not  to  the  contrary." — Now  I  admit.thut 
that  is  an  allegation  that  he  believes  no  tithes  in  kind 
have  been  paid  from  the  time  whereof  the  memory 
of  man  is  not  to  the  contrary ;  but  that  is  not  what 
he  is  called  on  to  assert,  because  what  he  says  is 
consistent  with  the  terrier, — that  there  have  been 
from  time  immemorial,  compositions, — and  he  may 
therefore  say  very  truly  that  he  believes  no  tithes 
were  ever  paid :  and  I  believe  that  that  is  the  history 
of  the  parish,  and  I  cannot  say  but  that  with  respect . 
to  the  terrier  there  is  something  like  evidence  that 
these  compositions  were .  continued  from  time  to 
time  ;  but  that  they  must  be  shown  to  have  been 
invariable  to  give  them  the  effect  of  a  modus. 

In  the  year  1612,  the  number  of  acres  of  the 
Snapes  was  sixteen-^(I  do  not  rest  on  it  as  a  strong 
circumstance,  but  it  marks  that  there  was  in  fact 
a  variation  in  the  arrangements  of  the  composition 
from  time  to  time  so  as  to  defeat  its  operation  as  a 
modus,)— and  in  1682  they  turn  outtobp  thirty- 
two  :  now  that  goes  in  a  great  ^measiu^  to  shew  th^ 

uncertainty 
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1817^  uHcertaitoty  of  this  kind  of  language,  and  that  it 
Wa9q  doea  not  come  to  the  point, — that  he  believes  this 
V-  has  been  a  payment  from  the  time  whereof  the 
^Urtw^  Memory  of  man  is  not  to  the  contrary  ;  for  there 
Bfii%ht  have  been  nevertheless,  and  perhaps  there 
had  been,  compositions  from  the  earliest  time. 
But  the  defendant  says  that  all  the  lauds  are,  and 
from  the  time  aforesaid  have  been,  by  prescription 
or  otherwise,  legally  exempted  or  discharged  from 
the  payment  of  all  manner  of  tithes :  what  are 
we  to  understand  by  that  case  ?  I  understand  him 
not  to  have  abandoned  his  resort  to  this  composi- 
tion real,  which  he  has  not  yet  found ;  there  is 
therefore  no  allegation  that  he  believes  that  they 
Wieie,  from  time  immemorial,  exempt  by  prescript 
tian  as  the  law  of  moduses  requires ;  but  he  means 
to  annex  that  composition  pleaded  in  the  first  an- 
avvtr,  «id  which  he  does  not  abandon,  to  the 
defenee  set  up  in  the  second  answer.  But  at  the 
next  period  he  says,  he  does  not  doubt  that  he 
shall  be  able  to  p?ove  this  composition.  Kow 
we  must  expect  a  distinct  allegation  in  these 
caseS)  and  I  would  ask  a  plain  question, — Could 
this  man,  at  the  time  when  he  concluded  Ins 
amended  answer  with  a  profession  of  an  expectation 
to  find  this  instrument,  expect  to  be  told,  yon  have 
put  your  defence  on  a  totally  different  ground? 
You  have  said  it  was  an  immemorial  exemption, 
and  therefore  you  are  defeating  your  own  claim, 
because  you  allege  it  at  the  same  time  to  be  a  com- 
popltioH  of  the  1st  or  2d  rf  Elizabeth.  It  is  going 
a  great  deal  t^  fitr  to  say  that  that  is  the  ground 

of 
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of  tl^e  4efence  he  makes,  and  it  is  not  to  }fe  pef^itt^  .  ^^^^'  . 
hini  so  to  shift  his  ground.  This  is  not  one  of  thogf^  Waap 
ins|;anc.es  where  a  pian  hd^  mistaken  l^s  case  froqi  V' 
the  beginning.  Where  we  ^ee,  upon  th^  prppef  4q.  ?!|?S5. 
cumeats,  that  a  man  has  really  mistaken  his  groimd 
of  exemption^  the  Court  will»  in  aid  of  ignonmce  or 
mistake^  substitute  one  defence  fojr  ^pther  j  bijit 
the  Court  will  not  suffer  a  man  to  put  two  4?fen^} 
I  will  not  say  diametrically  opposite^  but  at  least 
very  different,  an^  certainly  quite  inconsistent,  on 
the  same  record,  to  take  his  chance  of  the  altema* 
tive, — that  if  the  Court  should  be  of  opinion  that  he 
has  not  a  composition,  he  may  still  call  it  a  modus. 
That,  according  to  my  idea,  ought  never  to  be  ad- 
mitted. If  one  only  puts  the  case  in  this  way: 
Suppose  the  defendant  had  filed  a  bill  and  prayed 
for  the  establishment  of  this  payment,  or  rather 
this  commutation  of  the  Snapes,  and  he  had  prayed 
it  might  be  established  a^  a  composition  rei4,  or 
M  a  modus,  I  prestime  that  would  not  be  sustained* 
I  am  pretty  clear,  and  I  say  it'  with  some  boldness, 
but  subject  to  correction  of  higher  authority,  that  if 
a  natan  was  to  declare  on  the  presumption  of  such  a 
riglmt,  it  would  not  do  to  say,  I  was  exempt  before 
the  -time  of  Queen  Elizabeth;  or^  I  am  entitled  by 
immemorial  usage :  that  would  be  a  demurrable 
declaration.  But  the  principal  ground  is  substan- 
tially this,  he  has  put  the  case  on  the  footing  of  a 
composition  real  alone;  if,  therefore^  we  are  of 
opinion^  that  there  are  not  those  traces  to  esta* 
blish  this  composition  real,  the  bill  in  the  present 
case,  without  prejudice  to  another  case  now  stand- 
ing 
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.    ^^|7'    .  ing  for  judgment,  must  be  maintained.     The  an- 

Ward       swer  is  double,  manifold,  and  uncertain*    It  is  not 

^-         filed  upon  the  only  ground  [it  could  succeed  upon. 

and  others.    Therefore  I  think  there  must  be  a  decree  for  the 

tithes  of  such  titheable  matters  (I  need  not  go  intc 

a  detail  of  them)  as  ure  admitted  to  have  been  in 

the  possession  of  the  defendants,  and  in  that  opinion 

I  have  the  concurrence  of  my  absent  brothers. 

Decree  for  the  Plaintiff, 
(without  cost^} 
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2.  The  Affidavit  made  in  support  of 
postponing  the  trial  of  a  cause,  on 

the 
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the  ground  of  a  commission  to 
examine  witnesses  abroad  not  hav- 
ing been  returned)  should  state 
that  the  return  of  it  is  expected, 
and  at  what  time. 
Attorney  Getieral  v.  Laragoityy    331 

3.  A  Court  of  Error  will  not  receive 
an  affidavit  of  facts  on  an  applica- 
tion for  interest  on  affirmance  of 
the  judgment  of  the  Court  below, 
because  the' other  party  can  have 
no  opportunity  of  contradicting 
tiiem. 

Doran  v.  O^ReiUy  -    -    -    -     350 
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ANSWER. 

!•  A  defoidaat  will  not  be  allowed 
to  take  his  an0wer  off  the  file  for 
the  purpoie  of  correctii^  a  aiis- 
take;  the  course  is  to  file  a  aop- 
pleraenti!  answer. 

Tqybnrv.Obee 83 

s.  If  a  defendant  have  only  signed 
one  (the  first)  skin  of  his  answer, 
which  is  an  irregularity,  the  Court 
will  not  order  it  to  be  taken  off  the 
file,  but  will  permit  the  defendant 
to  si^n  the  others.  And  if  he  re- 
side m  the  country,  they  will  gi?e 
him  an  opportunity  of  coming  to 
town  for  that  purpose. 

Clarke  v.  MansfiM  ....  605 

(Accepting^  efftct  of,) 
Vide  Injunction, 
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doe 
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does  not  so  fix  the  bankers  as  to 

give  the  ^^DsiAfl  tA  whom  such 

sums  were  so  directed  to  be  paid, 

»    nii^t  ^f  atttii^K  agidust  them  for 

.    mOttey  fcafi  and  xvceirad,  without 

.-an  asueiit  <>ii  their  part  to  such  an 

^pr(M)fiiition  of  the  monej  Te- 

mittea. 

Crcfit  y.  Austen   -    -     -    *    •    58 

ttiltisnot  necessary  diat  the  baakea 
jbould  express  a  dissent  ftom  the 
;    required  appropnatiM. 
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t,  A  defendant  in  replevin  is  riot  en- 
titled to  an  assignment  of  the 
reple^n. <fa|OD4|  <}ii.  tfip  plaintiff's 
neglecting  to  declare  at  the  next 
CQua^  court,  if  he  himself  have 
not  then  appeared  to  the  sum* 
moss.       ,  I 

12.  And  if  he  obtain  an  assignment 
and  bring  an  action,  the  Court 
will  stay  the'  proceedii^gs  (on  an 
affidavit  being  made,  that  a  writ 

.  4sf  reoofdari  fac  loqutlam  has  been 
aaed  out)  without  pB3nnent  of 
^.eofifts  by  the  defendant,  which  will 

'  be  ordered  to  abide  the*  event  of 
the  proceedings  on  the  re.  fa,  lo. 

S^v.PUUips    -    ^    .    .    *    17 
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his  becoming  bankrupt,  his  assig- 
nees take  upon  themselves  to  sell 
the  whole  property  absolutely  as 
the  estate  of  the  bankrupt,  such  a 
sale  is  not  within  the  exemption  of 
the  igth  Geo.  III.  ch.  56,  sec. 
15,  and  is  therefore  liable  to  the 
euction  duty. 

Quere,  If  the  assignees  had  pre- 
viously redeemed  the  estate  ? 

Kor  will  tbe  Courts  on  such  a  sale, 
deduct  the  proportional  part  of 
the  duty  payable  on  the  value  of 
tbe  eauity  of  redemption,  for  they 
consider  the  entire  auty  to  be  pay- 
able by  the  auctiotneer  on  the 
vhole,at  the  conclusion  of  theaale ; 
and  if  the  interests  are  biended  so 
indiacriminately  by  the  assignees, 
whose  duty  it  is  to  keep  tbem 

rt|  the  Court  wiU  not  relieve 
u 
Rexv.Aibo^.    •    -    "   '.-    -    178 

Vide  Paving  Bono. — Tenement. 


B. 


BAIL. 

1 .  In  an  action  againaft  a  Sheriff,  for 
not  assigning  a  Bail  Bond,  the 
Court  will  not  grant  a  motion  to 
enter  the  recognizance  of  bail  on 
the  record  as  taken  on  the  true  day 
(it  being  always  entered  generally 
as  of  tlia  term)  to  enable  the  plain- 
tiff to  proceed  with  his  action. 

Anon,     --------36 

Xluere,  If  i^uch  an^c^ou  .be  main- 
tainabje? 


2.  IV  Court  will  stay  pix>ceedjiifli 
on  an  assignment  of  a  ^ail  boncl^ 
the  defendant  having  since  per- 
fected bailj  on  motion,  with  tender 
of  payment  of  costs,  on  an  affidavit 
of  merits,  or  that  the  application 
is  made  in  ease  of  the  Sheri£^  or 
bail,  where  a  trial  has  not  been  lost. 
—Nor  will  they  in  such  a  case 
order  the  bail  bond  to  stand  as  a 
security,  requiring  only  that  the 
plaintiff  shall  be  put  in  the  same 
situation  as  if  bail  bad  been  put  in 
in  time  and  duly  perfected. 

Searle  v.  Hale  ------    5a 

3.  Proceedings  agdnst  bail  below  will 
be  stayed  on  motion  (on  payment 
of  costs)  where  the  plaintiff  in  the 
original  action  has  been  neglectfbl 
in  proceeding  against  them  on  the 
bond  as  early-  as  he  might  have 
done,  even  where  a  trial  has  been 

.  "  lost,  if  there  has  been  reason,  on 
the  part  of  the  bail,  to  ^ink  that 
the  plaintiff  did  not  mean  to  pro- 
ceed in  the  action,  such  as  the 
bankruptcy  of  the  deibndant. 

4.  But  the  bail  bond  will  be  ordered 
to  stand  as  a  security,  if  the  bail 
have  not  applied  to  stay  the  pro- 
ceedings on  thi5  earliest  opportu- 
nity. 

An  affidavit  made  after  a  rule  to  shew 

cause  granted  is  not  admisjible. 
Ditchett  v.   TidleU  -     -    -    -     357 

5.  An  indorsee  of  the  s^mebiU  fEieK- 
change  on  which  the  principal  ii#d 
been  arrested,  aud  another  f^^sfon 
who  had  justified. qs  bail  in  otj^r 
actions,  neither  oJr\Yb<7<A^ds^pni 
in  the  affidavit  of  jivst^fioati^n 
(which  was  in.  the  comnaon  foop) 
that  he  was  wofUi  double  tha  j^vip 
sworn  to,  oyer  and  abpv^,  tV^^- 
grcgatc  of  all  the  other  «ucbs»  w^^e 
rejected  as  bail  f(^  tj^c  defi^iii^^Ait. 

Jgnes  v.  Riplei^  •>    -    -.  .-.  ^^  afii 
•  '     6.  Time 


BANKRUPTCY- 


BARKEN    LANDS. 


^37 


d.  Time  teiftg    asked,    the    Court 

granted  it  to  put  in  other  bail,  but 

vroixld  not   ^low   the    defendant 

merely  to  amend  the  affidavit  or 

.  to  offer  again  the  same  bail, 

lb. 

7»  One  of  bail  being  sworn  to  be 

clerk  to  an  attorney,  rejected. 
Siancham  v.  Pink  -    -    -    -    263 


BAIL  BOND. 
Vide  Bail,  N««  1,  a,  3,  4. 

BANKRUPTCY. 

•  An  underwriter  is  entitled  (where 
the  assured  has  become  bankrupt 
after  the  policy  of  the  msuraoce 
was  effected)  to  deduct  what  was 
due  to  him  before  the  bankruptcy 
on  a  balance  of  accounts  between 
the  assured  and  himseli:^  from  out 
of  the  amount  of  his  subscription 
to  the  policy,  in  the  event  of  a  loss 
subsequent  to  the  bankrupt^, 
under  the  5th  Geo.^  ch,  30.  the 
Statute  19  Geo.  II.  ch.  32.  sec^2. 
suspending  the  effect  of  a  bank- 
ruptcy in  the  case  of  an  assured, 
and  tne  underwriter  on  both  sides, 
so  as  to  let  in  the  former  statute 
till  the  result  of  the  voyage  shall 
have  been  ascertained  and  the  ac- 
counts stated,  because  the  19  Geo. 
II.  ch.  32.  (admitting  persons  as- 
Aifed  to  clsam  losses  against  bank- 
rupt underwriters,  although  hap- 
pening after  the  bankruptcy,)  is  m 
pare  inaierid,  and  the  two  statutes 
«re  t«l  be^  ieonstrtied  with  reference 
to  ea<;h  other,  so  as  to  make  them 
Miktcudly  bettefieial,  and  therefore 
It  was  held  that  a  aef-off  must  be 


allowed  to  a  solvent  underwriter  by 
the  assignees  of  a  bankrupt  assured 
.    under  the  5  th  Geo.  II.  ch.  30, 
Graham  v.  Russell  -     -     -     -     237 

2.  A  trader  being  informed  by  the 
attorney  of  the  petitioning  cre- 
ditor, that  he  has  delivered  a  war- 
rant to  arrest  him  to  a  sheriff's 
officer,  who  is  seeking,  him  for  the 
purpose  of  executing  it,  and  is  ad- 
vised by  the  Bame  attorney  to  repair 
to  his  office,  to  avoid  the  publicity 
of  being  arrested  in  .  tiie  street, 
which  he  does,  and  remains  there 
a  considerable  time ; — held  not  to 
have  confttiitted  an'  act  of  bank- 
ruptcy within  the  meaning  of  l^e 
statutes,  so  as  to  defeat  an  action 
against  the  sheriff  by  a  judgment, 
creditor  to  recover  the  proceeds 
of  his  goods  taken  and  sdld  under 
9i  Jieri  Jacias  sued  out  since  the 
supposed  act  of  bankruptcy. 

MilUv- Elton     -    -.   -    -    -     142 


BANKRUPT. 
Vide  Auction  Duty. 

BARGAIN  AVB  SALE. 

Vide  I9ROI.MBNT* 

BARLEY. 
Vide  CoSTOif  or  Ttthikg* 

BARREN  LANDS, 

Vide  Exemption  from  Tttuxs. 
u  u  3 


638^      B0N9S  TO  CROWN. 


CUAHGt  ON    LAND. 


BILL 

(OfEwkange.) 

VUt  DjtBT.*— DncHAacE  (of  Per- 
'  sons  liablbX 

(Of  CosU.) 
'  (TaxmgJ 
Vide  £xTBN7» 

fOfLadrngO 

Lcttets  ttdviaing  of  a  consignmaBt  of 
goods  to  a  party  who  has  accepted 
bins  on  the  faith  of  such  conmii- 
ment,  are  not  equiTalent  in  eroct 
tobilli  of  lading  endorsed. 

Ni^oUr.aUnt       -    -*    -    -    547 


BOND. 

Vide  Bail. — Injunction,  N"  8, — 
DxKUKJtER  iM  Equity. ^-Re- 
vjKRBvaE  T0>  Masteb— Paving 


BONDS  TO  CROWN. 

The    bonds  siven   by   Masters    of 

.    vefl9i^ls»  unaer  36ih  Geo.  III.  ch. 

'  40,  are  continuing  bonds,  and  re- 

.  main  tn  force  as  long  as  the  same 

Eerson  is  Master  of  the  same  ship ; 
ut  not  when  he  becomes  Master 
of  any  other  vessel. 
Bc^yf^M^LMi  .«.-..      903 


It  is  not  necessary,  therefore,  tbat 
a  fresh  bond  sluMild  be  given  on 
every  voyage  made  by  die  vessel 
while  in  his  charge,  for  the  same 
bond  covers  all  voyages  made  in 
her  by  him,  and  may  be  sued  on 
for  a  breach  of  the  conditioa 
during  any  one  or  more  of  them. 

/A.  -r-fi-*--    aoj 


BREACH  OF  INJUNCTION. 

Vide  iNJtTNCTION. 

BRITISH  SHIP& 

Vidff  iMMBt  ATSOB. 


c. 

CANVASflL 
Vide  Exoifv  Dorna^ 

CAPIAS. 

CHARGESw  ^ 

Vide  Extent. 

CHARGE  oy  LAND. 

Ftkb  iNTXJMaV  IK  LA3»b/ 


cokstevction;.  &c. 


CONS^HT. 


6391 


CLRUK 

•      fin  Court.) 

VideVortcE  of  Trial. 

CQfAtiomey.) 
Vide  Bail,  N'  7. 

COLLECTOR  of  TAXES. 
Vide  Extent. 

COMP08mON, 

CRealJ 

Tide  Modus,  N*»  1. — Pi«sADiKGfm 

JSguity.J 

The  Objection  to  a  coropoeition  real 
being  presumed  from  usage,  is 
founded  on  the  maxim  milium  tem» 
pus  qwmtU  ecckiia* 

Ward  V.  Shepherd     -    -    -    -  607 


COMMISSION    TO   EXAMINE 
WITNESSES. 

Vide  Affidavit,  N*  ^ — Injunc- 
tion, N*  7..*-Po5TPONiNG  Trial 
of  Information. 


CONSTRUCTION  or 
STATUTES, 

1.  A  ship  6f  foreign  bui]t*(Anierican) 
belonging  whoHy  to  a  British  sub« 


ject,  and  manned  with  foreign  sea- 
men, is  not,  as  within  the  43d  Geo. 
III.  c.  153,  entitled  to  import  flax- 
seed from  Russia*. 
Atiomejf  General  v.  fVilson     -    431 

3.  A  privilege  given  bV  Act  of  Parlia- 
ment to  ships  belonging  to  any 
state  m  amity  irith  his  Majesty*^ 
and  manned  with  foreignets,  to  im- 
port merchandize  otherwise  prohi- 
bited,  does  not  extend  to  foreign* 
built  ships  belonging  to  British 
subjects,  it  being  a  privilege  to  be 
construed  ihictimmijuris^ 

lb. 

S*d  vide  Campb.  N.  P*  Rep.  vol.  4. 
p.  364, 

3.  If  a  ship  so  importing,  alsobring  into 
a  Britbh  port  other  foreign  articles 
not  Importable  as  n^erchandize,  as 
dunnage,  it  is  a  question  tor  the 
jury  to  say  whether  such  go^ds 
were  fairly  brought  over  a^  ^up{i. 

J6. 

4«fiudi  vessels  having  ao  English  mate 
on  board,  to  be  considered,  not- 
withstanding, as  being  manned 
with  foreigners,  within  the  meaning 
of  the  Act. 

Attorney  General  v.  Wilson  -    -  431 

5.  Vide  AtrcTiov  Duty.— BAirK- 
RUPTCT,  N*  1  .—Bonds  toChown. 
— Legacy  Duty. — PAViNoBolrD. 


CONSENT 

(To  appropriation  of  Money  remitted,) 
Vide  BxMiTTANCE  TO  Bankers. 

u  u  4      •    ' 


^40 


CQBK. 


CKM^'^^Vm- 


CONSIDERATION, 

(Inadequacy  qf.) 
Vide  CoNXAACx* 

CONSIGNMENT. 
Vide  Bill  (of  Lading.} 

CONTRACT, 

(Wher  ejraudulent} 

1.  The  Court  will  set  aside  a  contract 
where  there  appears  to  have  been 
great  inadequacy  of  consideration, 
at  a  distance  of  more  than  seven 
years  from  the  date  of  the  deed, 
on  proof  of  the  inadeauacy,  and 
that  &e  purchaser  had  Knowledge 
of  the  value  of  the  subject-matter, 
and  was  in  the  confidence  of  the 
vendor,  and  ought  therefore  to  have 

'  jprotected  her  by  his  advice  from 
imposition,  rather  than  have  misled 
her  for  his  own  advantage. 

Taylor  v.  Obee 83 

2.  Vide  Plsasing* 

CONTEMPT. 
Vide  Ivju^icxxoKyfOMim* 

CORN, 

^     CCuftm  ^r  Tithing.) 
Vide  Tithes. 

(Standing.) 
Tide  T^keMEKT. 


costs; 

1.  If  in  on  action  on  dlie  42d  and  31^ 
Edw.  VI.  where  the  first  count  is 
for  the  treble  value  of  the  tithes, 
and  the  others  for  the  single  value, 
a  verdict  be  entered  for  the  plain- 
tiff on  the  whole  declaration,  by 
consent,  subject  to  the  award  of  an 
arbitrator,  who  directs  the  poOea 
to  be  endorsed,  30^.  treble  value 
of  the  tithes,  damages  1 «.,  costs 
40«.,  held  to  be  within  the  8th  and 
9th  Will.  III.  and  that  the  plaintiff 
was  entitled  to  his  costs  of  suit* 

Pedley  v.  Frampton    -    -    -     -  474 

2.  A  rule  obtained  on  motion,  founded 
on  an  opinion  that  a  plaintiff  was 
not  so  entitled  under  such  circum- 
stances, discharged  toith  costs. 

IL 

3.  Vide  Assignment  of  Replevin 
Bond,  N*  3. — Extent,  N*  4— - 
Ik  JUNCTION,  jM»»ttn.*^Novics  'of 

TRI4.L.-^REFBftfiNGB    TO    Ma&« 
TER,— SUBPOSNA. 


COUNT; 

Vide  Pleading,  N*  6. 

COVENANT. 
Vide  Disseisin,  N*  5. 


CROSS  CAUSE. 

Vide  EXAMINATIOK  OfWltTXk^'U* 

...      .'•  Ufi 


D£irfTitft£R: 


DEPOSITIONS. 


641 


CUSTOMS. 

yiH0  CaNiTftUCTIOM  OF  Statutb. 

CUSTOM 
(OfTUUng) 
Vide  Tithes.- 


DECEIT, 

(Actionjar.) 

Vide  Pleading,  N'  5- 

DEBT. 

i«,Debt  lie»  against  the  indoner  «f  a 
bill  o|  exdiange,  drawn  by  him 
.and  xnade  payable  to  his  order. 

StraUon  v.  HiU «53 

2.  Indorsement  by  the  drawer  does 
not  give  him  a  new  character  as  in- 
dorser,  or  divest  him  of  any  liability 
to  which  as  maker  of  the  bill  he 
would  have  been  subject. 

lb. 

DEED. 
Vide  Legacy  Duty,  N*  1. 

DEMURRER. 

1 .  Replicatian  to  a  plea  (in  bar  to  an 
extent  in  aid)  that  defendant  was 
trus^  -q^der  a  prior  .deed  9^  as- 
signment,  for  the  general  benefit  of 
aU  the  insolvent's  cxedilon;  that 


the  prosecutor  of  the  extent  was 
indebted  to  the  crown  before  and 
at  the  time  of  executing  the  deed^ 
that  the  insolvent  then  carried  on 
trade,  and  was  not  then  seised  of 
lands,  &c. ;  that  the  insolvent  was 
then  indebted  to  the  prosecutor; 
and  that  the  prosecutor  had  not 
executed  the  assignment;  held  bad 
on  general  demurrer. 

Such  an  assignment  is  not  fraudulent 
against  a  creditor,  unless  there  have 
been  a  commission  of  bankrupt 
sued  out. 

Nor  can  such  a  deed  be  avoided  by 
the  effect  of  an  extent,  as  a  com- 
mission of  bankrupt  may. 

Rex  V,  Watsoii  ------    6 

(In  EgiutifJ 

Where  the  object  of  a  bill  quia 
timet  is  to  prevent  the  assignees  of 
a  bankrupt,  purchaser  of  aa^estate, 
from  bringing  an  action  to  recover 
back  that  part  of  the  consideration- 
money  remaining  due  to  thfit  vepdor 
which  had  been  paid  to  ^him  ^ib- 
sequent  to  the  commission  of  the 
act  of  bankruptcy,  on  the  ground 
of  his  having  waved  his  eauitable 
lien  by  taking  a  bond  for  tne  pur- 
chase-money,  if  the  bill  charge  as 
a  fact  that  the  bond  was  given  as 
ajurther  addkumal  or  bilateral 
securit^y  the  question  of  law  cannot 
be  raised  on  a  general  demurrer, 
because  that  fact  must  neccessarily 
be  admitted. 

Braband  v  Hoskina,    -    ...    31 

Vide  IkjukctioKi  N*3. 


DEPOSITIONS. 

1.  Depositions  in  a  cross  cause  taken 
after  publication  of  those  filed  in 

the 
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MiC^AJlOE* 


Difcorawr. 


4h«f  tiDcirial  QttOM,  ool  ateml|ie 
in  evidence  on  dm  htfamg  gf  the 
Ulster. 
Ta^v.  Ofcfc «3 

8.    f^ife   EXAMIHATION  [  OM     WlT- 


Vide  S^s^u^wcs. 

D18CHAIM5E 
(OfpHrtieh  l^Me  on  bill  of  exchange.) 

"Where  all  j^arties  hare  Had  due  no- 
tice of  the  dnhonfour  of  a  bill  of 
e^LcHange,  a  subaequen);  indoraer 
jft  AOK  discharged  by  m  treaty  be- 
t^^een  the  attorney  of  the  holder, 
the  drawer  (who  was  nbo  prior  in- 
^iorter)  and  the  acceptor,  that  the 
holder  should  wait  a  given  time  for 
the  payment  of  the  balance,  in 
consideration  of  receiving  from  the 
acceptor  and  prior  indorser,  by  a 
certain  time,  a  stipulated  prcxwr- 
tiMaf  theaHMNmt>  afOfionfyqf 
•  mhmh  proportion  cnm  t^ttmards 
paidy^  aithottgh  the  subsequent 
Imioner  has  htSl  no  notice  of  sach 
tieaijr.  or  the  result,  nor  was.  in- 
fesmod  of  the  payment  of  any  part 
ef  liwmoaiy  due  on  the  bill,  or  of 
the  ultimate  non-payasent  of  the 
bidance  tilleoroe  months  after  the 
origiaal'diafaonour  xif  the  bill. 

BaiKaUs.Sanmel   .    -    ..    -    521 

Sed  noia,  the  subsequent  indorser 
was  the  person  to  whism  the  holders 
had  sola  the  goods  for  which  the 
bill  was  given  w  pa|HaieBt,  aad  the 
df^of  airene^wUiiU^hir  the  aanae 


parties,  had  been   eaqiresslj   re* 
jected  by  tbeB»« 

*  Qiiere,  if  the  whole  had  been  paid, 
aocoi;di«igi»  tbeen0ifW«»t  of  the 
party  askaag  the  iudulgeace  of  iime^ 


DISCHARGE 

(Of  a  Defendant  in  custody  nnder  am 
Extent,) 

Vide  Extent. 


(Of  DeftndanfM  person.) 
Vide  Erram^ 

(Of  Partner  from  UabiUtiei.) 

(Of  Surety  in  a  Joint  PromssHT^ 
Note.)  ^ 

Vide  D18TBB88  von  Revt. 


DISCOVERY. 

A  defendant  in  a  bill  filed  for  a  dis« 
covery  in  aid  of  an  action  at  l^Wy 
charging  that  he  has  debited  Ae 
f>laintifF  with  larger  sums,  as  naiA 
on  his  account  by  the  defendant 
than  were  act«a%  paid  by  fains,  is 
compellable  to  aaawsor  wheftler 
that  were  so  or  not — and  that  4)r 
though  the  accounta  have  been 
settled  for  several  j^eara,  for.thiera 
is  oapctiod.af  limitaliaii  10.  paint 
of  fims  wkhm  mlikik  auah  a  bill 
tamt  be  filad-^-tt^d  Ihaughithfrile- 
tedaftta  (men  o£  good  MfviMbn) 
ataM  a^Kary  fliwit  §m^i^iii^ 


I»S6Ef^y« 


mmmiVQAB^ 
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iins^ef ;  for  the  fiicts  stated  in  an 
answer  are  not  coxiclasire. 

'Whether  an  answer  may  be  used,  er 
may  be  osefn^  tf  used  in  a  Court 
of  law,  is  for  the  consideration  of 
the  Court. 

The  true  tests  as  to  whether  ques- 
tions are  to  be  answered  or  not, 
are,  1st.  Whether  the  answers 
might  lead  to  the  crimination  of 
the  defendant ;  and  adly.  Whether 
they  are  relevant  and  may  be  ma- 
terial to  the  case  of  the  plaintiff. 

Mant  V.  Scott 477 


DISSEISIN. 


1.  A  lease  and  entry  by  thd  lessee  is 
not  a  disseisin  in  fact,  unless  the 
entry  be  forcible^  or  with  a  mani- 
fest mtention  to  disseize. 

Jerritt  v.  Wcare      -    -    -     -     575 

A.  Acceptance  of  rent  from  the  dis- 
seisee, amounts  to  a  disclaimer  of 
such  intfi^joiiu    . 

a.     -  -  -  1  -  .  -  -  603 

^,  it  S^  aki^^^jiiy^  by,  qoaltfiK  in 
Ik: N.*.     603 

^  A'pfeviotaB  deed  is  also  an  eskippel 
t  j^  tnattoPiB  writmg. 

j(},  •    L  '*^  «  •  -    -    *    *    -     eo2 

giA'  d^skeisiti  heWi^  the  wrongM  act 

'  of  a  i^rangeT)  tt  is  not  a  breach  of 

the  covenant  ibr  vaHdity  of  fWe, 

''that  the  person  uoder  whom  the 

'*v«tidor  detives' title,  bid  leased 

"  -pArt  bf  tlie  pmnisei  sdd  isime 


who  had  afterwanis  entered  on  the 
premises  demised. 
lb. .     604 


DIOTRESS. 

(For  Rent. J 

1.  If  a  tenant,  On  whom  his  landlord 
have  distrained  for  rent,  give  a 
promissory  note  for  the  amount 
jointly  with  another  person  to  re* 
lease  his  goods,  and  a  subsequent 
distress  be  made  on  him  for  arrears 
of  rent  accruing  due  after  the 
period  to  which  the  note  referred, 
the  produce  of  the  sale  of  such 
latter  distress  must  be  applied  in 
discharge  of  the  note.  The  land- 
lord cannot  apply  it  in  discharge 
of  the  subsequent  rent,  and  then 
sue  tlie  person  who  joined  in  giving 
the  note  for  the  former  rent. 

Palfrey  v.  Bfiker     r    -    -    -    572 


DISTRINGAS. 

1.  Where  a  defendant  is  abroad,  a 
plaintiff  may  still  (since  the  51st 
Geo.  Ill,  dl.  r94,)  issue  a  «fo- 
tringtu  on  service  «f  the  mnire 
Jadas,  for  the  purpose  of  cooipell- 
^isx^  his  appeevanoe  tberebv,  aaha 
might  have  done  hefive  Aat  act ; 
but  not  for  the  purpose  of  andiding 
the  plaintiff  to  ealer  ao  ay pe$r- 
ance  for  him,  so  tbaJI  be  may  pro- 
ceed thereon  to  final  jadflment*  s^ 
if  the  defendant  hinyself  had  ap- 
peared. 

Nicholson  v.  Brownass  -    7    •    463 

3.  Same  point.   , 


644        EQUrFABLK   LIEN. 


EXAMINATION^ 


.DRAWER 
(Of  BOl  qf  Exchange.  J 
Vide  Debt. 

DUNNAGE- 

(What  J 
Vide'  CoHstRUCTioN  of  Statutes. 

-^IlttOBTAtlON* 


E. 

Election. 

(Of  process  Jy  Crofom.J 
Vide-  Recoro. 

ENLARGING  RULE. 
Vide  Injunction,  N*  5. 

EQUITY 
(Of  Redemption,) 

G.  Jiaviiic  Bjke  simple  in  lands,  mort- 
gaged far  a  term  of  looo  years ;  he 
bas'no  longer  any  estate  or  interest 
in  the  lan£  higher  than  an  equity 
of  reden^ption  only. 

Rex  Y.Abbott      -    -    -    -    *     178 

EQUITABLE  LIEN. 
FWr  DcMUiutXK  {Im  EguUyO 


EQUITY  OF  REDEMPTION, 
Vide  Auction  Duty. 

ERROR, 

Vide  Pleading,  passim. 

ESTATE 
(OfBankruptJ 

Vide  Auction  Duty. 

EVIDENCE. 

Vide  Extent,  !**•  16.— Record, 
N®  1. — Terriers. 

EXAMINATION 

(Of  WHnessesO 

1.  Tlie  Court  will  not  makean  'OiAer 
on  motion,  that  a  planftiff  in  a^^OBs 
cause,  (who  has  not  e]ta]iiHied'i»<it- 
nesses  on  his^jpart  in  the  anginal 
cause,  after  ha^ng  dbuinm-^ix 
order  to  enlarge  pnSlioiicionO  shall 
be  at  liberty  to  read  depositions 
taken  on  his  behalf  in  tiio  cfAbs 
cause,  after  publteatioii  «f  the  de- 
positions taken  on  the  behalf  of 
the  plaintiff,  on  the  hearing  of  the 
origmal  ^iife,  on  an  applieatimi  to 
put  the  cross  cause  n»u>  the  short 
paper  for  that  purpose,  soppofrtod 
by  affidavit  of  total  ignorance  pa 
the  part  of  all  parties  interested, 
and  their  attomies,  of  the  depo- 
sitions published^ 

Ridley  y.  Obee      •    -    - _.    -    ^6. 

Nor 


EXEMPTION. 


EXTENT. 
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Nor  will  they  depart  from  their 
general  rulqin  that  respect,  how- 
ever satisfactory,  in  point  of  fact, 
Uie  affidavit  in  support  of  such  a 
motion  may  be  in  the  particular 
instance. 

Ih, 

a.  Vide  Extent. 


EXCEPTIONS- 
Vide  Discovery. 

EXECUTION. 

Vide  Injunction. 

EXEMPTION 

(From  Tithes  J 

i»  Where  the  defendants  set  up  to  a 

bill  for  tithes,  a  claim  of  exemption 

under  the  sd  &  3d  Edward  VI. 

cap.  13,  and  produced  much  evi- 
.  4lfince  of'  the  land  in  question  re- 
..  quiring  to  be  cleared  and  levelled; 

and  that.it  gave  move  than  usqal 
i. trouble  in  plougliing,  and  cost 
.  more  thm  the  customary  expence 

in  manuring  kmtli  lime;  the  Court 

ordeirctd  an  issue,  to  try  whetlier 
.  ibe  lands  of  which  the  tithes  were 

demanded*  ^'irere  of  sudbb  a  nature, 
.  ad  (exohisive  of  the  labour  and  ex- 

.^ace  of  dealing  the  tame  from 

'     furze  or  wbins^  and  preparing  the 

<  eaiKie  for  ptottghing, )  necessarily 

re^uif ed  ex;lraordtnai7  expence  of 
^  liming  and  manuring,  or  labour  to 

iDring  them  into  a  prefer  state  of 

<:ivltivation. 
KingsmiU  v.  BiUingdey    -    -      465 

3.    Vide  TENiSMENT. 


EXCISE  DUTIES. 

1.  The  scenes  of  the  theatres,  and  all 
other  canvass  so  painted,  are  liable 
to  the  duties  of  excise  as  painted 
linen. 

Attorney  General  v.  Brandon  -    3f>0 

2.  Canvass  is  linen  within  the  statutes; 

3.  But  where  {he  canvass  has  been 
previously  primed,  it  is  not  .liable 
to  any  further  duty  for  b^ing  after- 
wards painted,  the  primer  having 
paid  a  duty  in  the  first  instance, 
m  respect  of  the  colour  necessa- 
rily laid  on  in  that  preparatory 
operation. 

^*. 

4.  Vide  Auction  Duties. — ^Tene- 
ment. 


EXPARTE 

(Examination  of  Witnetseu) 

Vide  ExTENt." 

EXTENT. 

1.  After  a  defendant  has  obtained 
time  to  plead  to  an  extent^  he  can* 
not  take  any  objection  to  tke  itf -^ 
davit  on  which  it  is  founded,  far 
motion. . 

The  proper  course  is  to  crate  oyer 

and  demur. 
fiex  V.  Rippon      -----    38 

2.  On  an  extent  in  aid,  (or  even  oa 
an  immediaiie  extdaf,)iwhertr  goods 
and  chattels  of  the  debtor  have  been 
seized  io'-aii  ««iqiidV  aocard^;  to 

the 
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EXTENT. 


thci  aiiprakeinenty  beyond  what  is 
sufficient  to  satwfy  the  debt  due  to 
the  Crown»  the  debtor'^  lands  can- 
not be  sold. 
it€*  V.  Hopper    -----     40 

ti.  Under  such  oircoBMfeanoeBy  the 
Cou^t  will,  on  motion,  grant  an 
•  mmcmm  ntunw  by  an  order  to  skew 
cause,  on  the  defendant's  paying 
into  the  receipt  of  the  Exchequer 
die  debt,  without  fhe  costs. 

Ih. 

j^  Costs  are  not  recoTerable  where 
goods  and  lands  are  seized^  the 
goods  alone  being  more  than  suffi- 
cient to  pay  the  debt  levied,  not 
even  ia  the  case  of  an  immnliate 
extent.  The  Stat.  515  Geo.  III. 
c«  35.  held  not  to  give  the  Crown 
a  right  to  costs  in  cases  where  it  is 
not  necessary  to  resort  to  a  sale  of 
the  lands. 

lb. 

4.  Qjtuere,  TiT^iether  In  the  case  of  lands 
being  actually  sold  under  an  extent 
in  aid,  the  prosecutor  would  be  en- 
titled to  costs. 

lb. 

5.  Where  a  Crown  debtor  is  entitled 
to  an  extent  in  aid  by  the  practice 
of  the  Court,  it  is  not  necessary 
that  he  should  hare  the  sanction 
of  the  Revenue  solicitors,  or  of  the 
officers  of  any  of  the  Revenue 
Boards. 

Bex  V.  WitUams 75 

6.  Before  the  late  Act  {iA  July  1817) 
a  manufacturer  liable  to  duties  of 
Excise  on  the  articles  made  by  him, 
growinff  due  from  day  to  da^,  was 
entitled  to  an  extent  in  aid,  al- 
though he  g^ve  Tu>  bond  to  Uie 
Crown ;  but  it  is  not  so  now.  Vide 
the  4th  section  of  that  Act  (page 
8q  in  tlieie  ft^orts.) 


7*  The  Cfowir  is  enlMei  tv  an  eii* 
tent  against  such  persons  Inane-* 
diately  on  the  artieldft  'being  ma- 
nufactured, although  not  then 
charged  with  such  duties; 

Rex  "9.  Williams    -     *.    -^    -    l-    75 

8.  The  capiat  clause  of  the  wrh  of 
extent  IS  not  usualiy  enfiiroed ;  and 
where  there  have  been  also  efiects 
seized  sufficient  to  satisfy  the  debt, 
the  Court  seemed  disposed  to  order 
the  disdiarge  of  a  ddbodant  taken 
under  it,  on  his  giving  security  for 
his  appearance  at  the  return  of  the 
writ. 

Rex^.Pkta    ------     94 

And  vide  the  late  Statute,  page  So, 
in  these  Reports. 

9.  An  inquisition  returned,  finding 
special  matter,  without  drawing 
and  stadng  some  condustun  <as  a 
fact,  is  bad,  and  will  be  quaafaed  on 
motion.  Aa^  if -it  find  that  Sfoney 
arising  from  the  cibcta  of  A*  liad 
been  ^aced  in  the  hands  i^f-B.  a 
banker,  as  the  property  of- ^.  by 
C.  and  JD.  hf9  assilpiees  msMt  a 
corami^eiivinecrsuMTseded'^  but 
that^.  was  then  incwbled'tiyA  in 
a  larger  amount  than  the  money 
so  placed  in  his  hands^  wh|di  st^l 
remains  owing,  iq!k1ess'\S.  Tiaa^  a 
right  to  retain  Hvb  sihie  tdv^rds 
discharging  the  sdd  debt.  '^ 

Rex  V.  Sf^noood t6g 

10.  Qmere,  Whether  asethoffidanls 
pleaded  against  a  •ciaiAt  cafeiced 
by  £xtent^  • .  .,   -'vv\ 

Jb*   -    -    «.   -  ,  •    i- .  ir.,q»*»ci<a69 

11.  Where  the  inquisition  ias  teen 
so  quashed,  it  is  necessary  ^'i^ue 
a  new  writ,  the  former  liaying^^pen 
returtied,  /  /,^, 

la.  The 


fiXTCTfT. 
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i«.  The  Aeriff  is  endded  to  levy 
costs  under  42d  Geo.  Ill,  c.  99. 
en  an  Extent  against  a  collector 
of  taxes  ;  and  the  sheriflTt  pound- 
fige  is  included  in  the  word 
charges,'  and  may  be  letied ;  and 
it  is  pi^abie  where  the  money  ia 
paid  ra  before  a  venditioni  exponas 
nas  issued^  although  that  proceed- 
ing is  obviated  thereby. 

'Rex  V.  CoUingrii^e    -    .    «    *  280 

13.  But  if'  the  agent  in  the  country 
of  the  solicitors  for  taxes  have  re- 
ceived any  money  from  the  defen- 
dant, as  costs  under  the  levy,  or 
the  sheriff  have  taken  any  thiiig  for 
extra  costs,  as  for  bailiff's  fees,  and 
keeping  possession,  the  court  will 
order  uiem  to  refund. 

lb. 

14.  It  does  not  seem  to  be  necessary, 
under  that  Act,  that  the  Commis- 
sioners should  issue  their  warrants 

.    against  the  collector  to  recover  the 

duties  detained,  to  authorise  the 

teuing  of  an  Extent  against  him, 

.  a$  a  condition  precedent ;  or  if  it 

f    hCf  it  is  rather  a  ground  of  a  mo- 

%  tlon  to  set  aside  the  Extent  for 

•^   Irt'egularity. 

Ih. 

15.  The  bill  of  the  solicitors  prose- 
cuting the  Extent  for  the  Crown 
inay  be  taxed. 

lb. 

-«€«  The  inquisition  to  find  debts,  &c. 
i    otkwa  Extent  is  not  wholly  an  ex 

parte  proceeding ;  and  a  claimant 
.  •  'of  property  in  the  goods  enquired 

•of  may  assert  his  claim  before  the 
'  .sheriff,  and  put  material  questions 
/  to  witnesses  examined  by  him  on 
'  therpart  of  the  prosecution,  in  the 

way  of  cross  examination,  to  shew 

that  the  goods  belong  to  him. 


And  if  the  lAeriff  ^refine  to  permit 
suph  interroigAtories  to  be  pat,,  the 
Court  will  set  asi<to  the  Extentlmd' 


Jb. 


inquisition. 


980 


17.  Quienf, -^Whether  a  cfanmant  is 
entitled  to  bring  forward  oAer 
evidence  in  support  ^if  his  clttim  ? 

Rex  V.  Bickley      -    ...  -    -  454 

i8.  A  defendant  taken  into  custody 
under  an  Extent  in  aid  (the  sheriff 
having  also  seized  his  property, 
being  more  than  sufficient  to  cover 
the  demand)  ordered  to  be  dis- 
charged. 

Where  his  property  (seized  and  re^ 
turned)  is  ordered  to  be  restored 
to  him  on  his  giving  approved  se- 
curity, and  it  is  delivered  up  by 
the  sheriff  befwe  the  setviifey  be 
approved,  the  remedy  nftust  be 
against  the  sheriff  for  not  having 
the  prope^  forthooming;  not 
against  the  party  for  not  giving 
such  security. 

lUx  v.  Kmnear     -    -    -    *    •  536 

1^  Vide  VxNniTiONi  fixrovAS. 


•F.  ■••  • 

FARM  MODUS. 
Vide  MoouA.-**XxjUtiuifi. 

PBLOOT0U81Y, 

(Where  ikht  word  ivot  hecessafy  in 
Criminal  Pleading.^ 

Vide  tsmctM-EUr, 


648.  FOftfEJTUEEy  &C. 


HtiUOWM. 


FELONIOUSLY, 

(Where  not  necessary  in  CivU Plead- 

Vide  Pu^Amm,  M^  7&  8. 


PIBRI  FACIAS. 
Vide  Bankruptcy* 

HNDING  OF  JURY, 

(Special,  tuhere  intufficient.) 

Vide  Extent,  N'q. 

FORFEITURE  op  SHIPS. 

(As  iO'Righi  of  Crown  to  seize  Jbr, 
qfter  sale.  J 

A  judicial  i^e  of  a  vessel^  found  at 
^  flc*  and  brought  into  port  aa  dere- 
Ikt,  under  an  order  of  the  Inatance 
C^mH  0f  the  Admiralty,  on  the 
parla  of  the  fudvors  and  claimant 
without  fraud)  is  available  against 
the  Ckfiwn*B  tight  of  aeiaure  for  a 
previous  forfeiture  incurred  by  the 
ship  having  be«i  guilty  of  a  for- 
feitable offence  against  Uie  revenue 
laws,  although  the  Crown  was  not 
A  party  to  the  proceeding  in  the 
Adnuralty  Court,  other  than  bv  the 
.  KiBg%  IVocurator  General  claim- 
ing dM  vessel  as  an  Admbislty 
droit ;  and  although  no  decision  of 
droit,  or  no  droit,  was  awarded, 
and  the  sale  took  place,  pendente 
Hie,  under  an  Interlocutory  order. 

The  Cr&m  shaold  have  daiined  be- 
fore the  Courty  either  as  against 


the. ship  in  the  first  inatance,  or 
subsequently  a^ost  the  proceeda 
of  the  sale,  which  were  paid  into 
the  registry  to  answer  clauns  under 
the  oraer  of  sale,  or  have  moved  a 
prohibition. 

Attorney  Cfenerdv.Nor»$eit  *•    97 


FOREIGN-BUILT  SHIP& 
Vide  Importation. 

FOREIGN  SEAMEN. 
Vide  Imfoktation. 

FRAUD. 
Vide  ContbACt. 


H. 
HEARisra  ,  , 

Vide  R£FEREJ^cB  to  DapuTT 
Remembrancbr. 


HUNDRED, 
(  Jcti^  ^pdsttiO 


lVDOM£MttKT. 


tNJCKCTlOW. 
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I. 


INDICTMENT. 

Ao  indictment  on  tfie  43d  600.  Ill, 
ch.  58.  charging  in  one  count,  that 

A.  feloniously,  wilfully,  malicious- 
ly, and  unlawfully,  and  of  his 
malice  aforethought,  did  shoot  at 

B.  with  intent  feloniously,  &c.  to 
kill,  &c.  and  that  C.  and  D.  were 
then  and  there  aiding  and  abetting 
said  .4.  the  felony  aforesaid,  in 
manner  and  form  aforesaid,  to  do 
and  commit,  against  the  form,  &c, ; 
void  in  another  count  charging  the 
act  of  shooting  on  a  person  un- 
known, in  the  same  words  as  before ; 
and  that  all  three  A.  B.  and  C. 
were  then  and  there  aiding  and 
abetting  him  the  felony  aforesaid, 
in  manner  and  form  aforesaid,  to  do 
and  commit  (omittii^  the  word 
<  feloniously*  to  the  aiding  and 
abetting)  held  good  on  the  whole, 
notwithstanding  that  omission,  the 
statute  having  made  aiders  and 
abetters  principal  felons ;  although 
the  Jury,  having  found  A.  guilty 
generally  and  acquitted  the  others, 
afterwards  eimressljnegativedthat 
A  /s  was  the  band  that  fired. 

Rex  v.  Tc^ 145 


INDORSER. 
rule  Bail^-JDebt,  N«  a. 

INDORSEMENT 

{qfRteordJ 
Firff  Inrolment. 

VOL.  III. 


INFORMATION, 

(Trial  of.) 
Vide  PbsTPbNttyo,  arc 

INJUNCTION. 

1.  Where  an  action  at  law  has  been 
brouffht  on  a  bail  bond  given  to 
the  sheriff  on  an  attachment  from 
the  equity  side  of  this  Coiut,  for 
not  answering  according  to  the 
condition,  and  a  verdict  have  been 
recovered ;  if  the  defendant,  kistead 
of  pleading  the  answer  put  in, 
pleads  non  estjactum^  and  refuses 
to  settle  with  the  plaintiff  by  pay- 
ing the  costs  pending  the  action, 
when  he  had  an  opportunity,  before 
the  judge  on  a  summons,  this  Court 
will  not  restrain  the  plaintiff  from 
takine  out  execution,  (although 
the  defendant  has  answered  since 
the  «ction  bvought)  but  on  the 
terms  of  all  the  costs  at  law  being 
iMttd,  notwithstanding  the  plainliff 
fcas  not  (as  he  ought  to  have 
done)  refused  to  accept  the  answer 
when  it  came  in,  till  the  contempts 
were  cleared,  bnt  has  actvudly 
waived  them*,  by  excepting  to  the 
answer  and  amemfing  Jais  bill. 

Hi4rd  V*  Partington      -    -    -    aS2 

a.  But  the  Pourt  will  i|ot  order  tbe 
defendant  (at  kw)  to  pay  the  costs' 
in  equa^  also,  becanae  they  are 
waived,  by.  the  phnsUff  accepting 
Uieanswer* 

16. 

3.  A  MB  filed  to  restrain  a  nlaintiff 
at  law  from  proceeding  on  nve  dif- 
ferent policMM  of  nwifSBier,  effected 
on   fUtferent  shipt^    between  the 
X  X  same 
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II^JUNCTIOK. 


same  ^^es  at  tlie  wne.time)  is 
not  demurrable   for  muiiifarious- 
nesSt 
Kensington  v.  White     -     -    -     167 

4.  Where  four  of  many  actions 
agwnst  the  various  underwriters 
on  several  policies  (individuidly) 
had  been  tried,  and  verdicts  passed 
for  the  plaintiffs  at  law,  the  Court 
granted  an  injunction  to  restrain 
them  (the  piaintifis  at  law)  from 
proceeding  further, .  in  a  case  I 
where}  there  was  strong  suspicion  I 
of  fraud  in  the  assured,  on  the 
money  being  paid  into  Court,  on 
the  ground  of  the  answer  of  one 
of  the'def^^idantrnot  having  come 
in. 

n. 168. 

(fiui  see  Whitnwre  v.  T^ont^on,  infra.) 

5.  A  ad  the  Court  of  Common  Pleas 
enlarged  their  rule,  which  had  been 
obtained  for  a  new  trial,  until  the 
same  timo. 

lb.      -----    .    ^    -     169. 

6.  The  Court  will  dissolve  the  in- 
junction, if  the  amount  of  the  losses 
claimed  be  not  paid  into  Court  ; 
and  they  will  not  permit  money  so 
paid  in  to  be  taken  out  on  the 
ground  of  great  lapse  of  time  be- 
tween the  filing  of  the  bill  and  the 

■  putting  in  the  answer,  unless  it 
clearly  appear  that  the  delay  was 
gross  and  wilful  on  liie  part  of  the 
defendant,  and  that  he  was  plainly 
not  deposed  to  answer  at  alh 

lb. 172. 

7.  A  commission  to  examine  witnesses 
abroad  will  be  granted,  under  such 
ci^cumstuxcesi^  09  the  copoiog  in  of 
defendants  answer,  although  not 
prayed  by  tHe  original  bill,  and  the 


injunction  w31  be  intheineei^  ti^ie 

•  coatinued. 

Noto^— The  dflfendiint  had  been 

very  dilatory  in  putting  in  a  suf- 

.fici^t  answer, 

/A.    -•-.,.•     .    173*  174. 

8.  The  Courtwill  grant  an  injunction 
to  restrain  a  landlord  from  pro- 
ceeding at  law  on  an  assignment 
of  a  replevin  bond  against  the 
sureties,  if  there  have  been  an 
agreement  to  refer,  and  a  refer- 
ence between  the  landlord  and  a 
tenant  (without  the  concurrence 
of  the  surety)  of  the  matters  in 
difference,  wnereby  the  perform- 
ance of  the  condition  of  the  bond 
(to  proceed  with  eifect)  have  been 
suspended. 

On  such  an  agreement  having  been 
entered  into  the  bond  became 
Jhnctus  officio. 

^^mtikcr  y,  Moore      ^    -    -    ^^4 

9,  The  Court  will  set  aside  aii  inimic- 
.    lion  (granted  (after  trial  and  ver* 

dtct  obtained Jy  on  the  ground  that 
one  of  the  defendants,  plaintiffs  at 
law,  in  whom  the  interest  was 
averred  to  be,  was  in  contempt  fcr 
not  having  answered,  and  that  his 
answer  was  most  material  to  the 
defence  at  law  of  the  plakdft  (in 
equity)  to  the  actiok,  as  it  might 
shew  that  the  property  was  not 
in  truth  in  him ;  and  that  although 
the  affidavit  of  merits,  ^n  which  it 
was  obtained,  contain  allegations 
of  strong  facts  in  support  of  the 
pIaintifF*s  equity;  and  althougii 
the  court  of  law  have  since,  on  the 
same  facts  having  been  brought 
before  them  on  motion  fbr  «  new 
trial,  grlmted  a  rule  nisi,  Bgdinst 
which  calise  has  not  yel  been 
fiivewn.  - 

jyhitmare  V.  Thmttm     *    -    •  H* 
10.  Such 


IMT£R£ST. 


ISSUE. 
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10.'  Sildh  eat  order  can  only  be  obtain- 
.ed  before  verdict,  and  if  obtained 
after,  will  be  diBcfaarged  on  motion. 

lb. 
1 1 .  Showing  cause  against  a  role  nisi 
fbv  a  new  trials  is  not  a  breach  <^ 
an  injunction. 

74. 


INQUISITION. 
Vide  Extent^  passim. 

INROLMENT. 

A  deed  of  bargain  and  sale,  enrolled 
under  the  statute,  held  to  have 
been  rightly  enrolled  as  of  the  day 
when  it  was  brought  into  the  In* 
MlaieBt  Office,  although  delivered 
to  a  porter  hi  attendanee  there 
after  office  houre,  and  not  unrated 
bv  the  eierk,  or  in  lact  received  by 
him  till  two  days  afterwards. 

ReJC  V.  Hopper 495 

Ea^l^  V.  Gmrriek      -    -    -     .    516 

Vide  R£C0Rt>. 


INSTANCE  COURT  OF  ADMI- 
RALTY. 

,  Fi^  FoEf stivuiu  OY  Shim.--* 
Impoatatiok. 


INTEREST. 

•  Ia  an  action  of  debt  on  a  foreign 
.  judgment)  for  an  entire  sum  re- 
covered on  counts  for  the  balaaoe 
,  «f ,  a  merchant's  account  for  goods 
•sold,  monies  advanced  and  paid, 
jqfumiei  due  on  bills  of  exduM^ge^ 


and  for  int^^st,  tiib  Ct^t  WlH  not 
give  interest  on  flffirmance  ^  the 
judgment  of  the  Court  below. 
Doran  v.  O'Reilly     -     -    -    *  950 

2.  Where  interest  is  given,  tine  debt 
must  appear  on  the  reoeid  to  be 
one  which  carries  interest 

3.  The  Coifrt  will  not,  on  such  an 

S^plication,  act  on  fiusts  suited  to 
em  by  affidavit,  because  the  other 
party  can  have  no  opportunity  of 
contradictu^thea. 
/5,-     ........^^  550 

4.  Vide    NOTICB.**^XFBhBNOE    TO 

Master  to  take  Account,  Ac. 
{In  Land.) 
Vide  Auction  Duty— Equity  of 

ReDEMPTIO!!. 


IRREGULARITY  OF  PRO- 
CEEDINGS. 

Vide  Phactice. 


(In  issuing  J 
Vide  iJciRE  Facias. 

(lu  Service  of  Writ) 

Vide  REGOft]>.-«».SO!»P<BHA« 

ISSUE. 

Vide   Exemption    proW   Tithjr, 
N*  I.— Monus.— Terriers. 

X  X  d 


br»2 


LAND. 


LEGACY   DUTY. 


JUDICIAL  SALE  OF  VESSELS. 
Vide  FoBrtXTURX  of  EfiiM. 

JUDGMENT. 
ffVhen  it  may  he  signed.) 

Vide  Privilege. 

CWlien  canyiug  Interest  on    Afftrm' 
ance.J 

Vide  Interest,  N*^  i. 

JUDGMENT  CREDITOIL 
Vide  BAKKitfiPTcr,  N*  a. 

JUSTIFICATION 

(Of  Bail  iy  Affidavit.) 

Not  within  the  Rule  of  E.  T.  56 
Geo.  III. 

35 


LAND, 

(Charge  oih  of^  vfterett  in.) 


LANDS^ 

(When  not  to  he  seisned,) 
Vide  Extent.       . ; 

LANDLORD  Ain>  TENANT. 
Vid9  DiSTRMS. — ^Ikjukcti!»k. 

lEGACY. 
Vide  Legacy  Duty. 

LEGACY  DUTY. 

1.  If  a  man  pve  by  deed  his  leasehold 
and  peiaoaal'propertir  ^  trustees, 
for  toe  use  of  oimself  for  life,  and 
ali  several  i^«;rsonf  tbneiB  named 
at  his  dealb,  with  a  po^er  of  re- 
vocation reserved — never  having 
parted  with  the  deed,  or  with  any 
part  of  the  profierty  during  his 
ufe,  and  connnning,  in  most  re- 
spects such  disposmon   of  it  bj 

«  will  at  his  death  ;th9se  two  instru- 
ments will  be.  considered  as  to  be 
taken  and  construed*  together  ai 
testamentary  inslrun^ts,  and  the 
property  passing  under  them  will 
pass  as  Jegacie^^  and  bp  subject  to 
duty. 

Attorney  General  v.  Jones   -    -  368 

a.  Payment  into  the  ]^ank  by  trustees 
(who  were  also  executors  of  the 
will  of  the  testator^  of  jDonfj  be- 
queadied  to  thein  m  trusf.  tjo^y^j 
legacies  under  a  oecree  pflxbe 
Court  of  ChancenTi  ^irderip^jOiat 
die  money  shoula  be  so  pm  in 
and  laid  out  in  the  purcbasjf?'  of 
jBtpdc  in  the  oam^  4^.ttifr  accdum- 
noi^BfOfpxif  w^chi^  apcOfdin^ 
done 


tl£N. 


done  before  the  loth  of  October 
1808,  held  to  be  a  retaining,  &c. 
of  the  leagcy  by  the  executors, 
within  the  words  of  the  48  Qeo.  ill, 
eh.  149.  sect  3,  and  therefore 
exempt  from  the  legacy  duty  im- 
posed by  that  act  (although  it  was 
not  actual]}^  paid  orer  to  the  per- 
sons beneficially  entitled  to  the  le- 
gacies till  after  Chat  time)  because 
the  money  was  taken  out  of  the 
hands  of  the  executors,  by  their 
obedience  to  the  order,  and,  as 
as  far  as  they  were  concerned,  was 
thereby  appropriated  to  the  trusts 
of  the  will  at  that  time. 
Hill  y.  Atkinson  -  -  -  .  .  399 
Atkinson  y.. HiB  •*   -    -    -    -    ib. 


LETTING  TITHES. 
Vide  Tbvxxxmt. 

LIABILITY, . 

,•     jfFor  Damage  hy  Servants.  J 

yideViLOtt. 
COf  Partner.) 
-      "  Ftffe  IPartnot.     * 

.'An  actuiB  possession  given  to  a 
factoi^by  a  carrier,  by  order  of 
fhk'  shipper,  after  his  (the  ship- 
jet's)  bankriaptcy,  is  not  such  a 
possessbn  as  win  give  hiin  a  lien 
against  the  assignees,  klthotgh 
'the  gooda  wefe  &pped  on  ac- 
connt  of  the  fiietor,  tnA  bBk'liad 


LINEN. 
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been  accepted  by  him  on  the  faith 
of  it.  Such  an  order  rather  ope- 
rates to  defeat  his  claim  of  lien,  as 
being  an  act  of  ownership  exer- 
cised by  the  bankrupt. 
Nichols  v.  tlent  *     -     -     -    -     547 

3.  Nor  is  a  delivery  t^e^  master  of  a 
vessel,  where  the  consignor  has 
written  to  the  consignee,  apprising 
him  that  he  has  consigned  to  him, 
and  requesting  him,-  on  the  fnith  of 
such  consignment,  to  accept  bills 
(which  he  accordingly  accepts  and 
pays),  such  a  constructive  aelivery 
to  a  consignee  as  will  give  him  a 
lieq  against  the  assignees  --  it  is  not 
within  the  pnric*iple  of  the  cases, 
which  decide  thkt  an  equitable 
right  will  supply  (he  deficiency  of 
an  actual  delivery, '  in  support  of 
a  well-founded  lien  not  perfected 
by  possession. 

.   .     ^  .    ..      IB. 


(EfuiiaUe.) 
Vide  DfiMURHXR    (in£qvdty.) 

\  LIMITATION./", 
Cqf  Suits  in  Equity.) 

There  is  no  limitation,  in  point  of 
time,  within  which  a  bill  for  dis- 
covery in  aid  of  an  action  at  law 
must  be  filed. 

Munt  V.  Scott  -  -  -  -  -  477 
«^    »    ». 

•  -''--LliWNfrv    V  i-'" 

Vidt  JExciseUuStibs. 
X  X3 
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MOaTMAIX. 


NOTICE. 


MANNING  SHIPS 
ffVUh  Foreigners.  J 

Vide  I^POBTATION. 


MEMORANDA 


1.  141.  473 


MODUS, 

CFarm.J 

1.  A  modus  of  2I.  Ss.  id.  payable 
for  certain  tithes  wftbin  a  town- 
ship, die  ocOupier  of  each  farm  or 
tenement  withm  the  said  township 
respectively  payiftg  his  rateable 
proportion,  is  bad  for  uncertainty, 
eren  in  an  answer.  It  is  defective 
in  form  and  substance. 

Neither  can  it  be  treated  as  a  com- 
position, for  the  same  reason. 
WoUeyy.  Hadfield    -    -     -    -  310 

2.  Modus  of  i6cf.  a  scbrfe  for  agist- 
ment of  sheep,  bad. 

Mytton  V,  Harris      -    -    -    «     19 

3.  Vide  Custom  op  Tithing, — 
TzBJBiaas. 


MORTGAGE  TERM. 
Vide  AuCTIos^  DuTT* 

MORTMAIN. 


MOTION 

Ib  arrest  of  judgment  on  s^'vA*  must 
be  made  within  the  first  \wa  days 
of  term. 

Rexv.M'Leod 90s 


MOVING 

CTo  set  aside  Proceedings j  vohm  to  be 
made^J 

Vide  Motion.— PaACTici.—SciRK 
Facias. 


MULTIFARIOUSNESS 

(In  Pleading.) 

Vide  Intohction. 

MUTUAt  CREDIT. 
Vide  Bankeuvtct>  N*  u 

NAVIGATION  J.AWS. 
Vide  Importation.. 

,NEW  TRIAL. 
Vide  NoTiGS  ov  Trial. 

NOTICE. 
The  warmnt  for  aniesting  a  ship  by 

citation* 


OATE. 
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citation^  is  notice  to  all  the  world 
of  the  Bubs^qurnt  proceedings. 
The  Attorney  General  ▼.  Norstedif  97 


NOTICE  OF  TRIAL. 

Where  the  defendants  in  a  joint  in- 
formation employ  two  different  at- 
tomies  and  cferka  in  Court,  if  no- 
tice of  trial  be  served  on  one  of 
them  only,  and  a  verdict  be  ob- 
tained, the  Court  will  set  it  aside, 
and  award  a  new  trial  as  to 
both,  notwithstanding  the  offenoe 
charged  be  one  which  would  affect 
them  both  as  partners  in  trade : 
the  costs  of  the  trial  already  had, 
to  abide  the  event  of  the  second 
verdict. 

The  Attorney  General  v  Stevens,  72 


NOTICE,       . 

( Service  qf.J 

Service  of  notice  of  motion  for  in- 
terest, on  affirmance  of  a  judgment 
of  the  Court  below,  by  leaving  it 
irith  the  occupier  of  the  house 
vHiere  the  plamtiff  in  error  had 
lodged,  and  who  informed  the  per- 
son calling  for  that  purpose,  that 
the  olaintiff  in  error  was  abroad, 
but  that  she  was  audiorized  to  re- 
ceive all  letters  for  him,  is  insuffi- 
cient.' •        * 

Anonymous      ------  353, 


o. 

QATS. 
.  (Tithes^-) 

Vidfi  C<i««»M  »r  TiTHiMG. 


ORDER 

(For  time  to  plead,  effect  of. J 

Vide  Vende. 

OYER, 

(Craving.  J 
Vide  Extent. 


P. 

PAINTED  LINEIST. 
Vide  Exoiss  Dvtib». 

PAPER  MANUFACTUREftS: 

Vide  Extent, 

PARTNERS. 

1..  A  creditor  is  entitled  to  sue  a 
dormant  partner  of  his  debtor — ^if 
unknown  to  him  to  be  so  at  the 
time  of  furnishing  tlie  subject  mat- 
ter of  the  debt-  for  whatever  had 
been  supplied  .to:  ^e^rm  during 
the  parmership. 

Robertson  v.  Wilkinson   -     -    -  538 

2.  It  is'  not  an  answer  to  the  circum- 

slaMeon  which  Ih^^rea^on  of  the 

rule  is  fQunded— -the  partnership 

i^ot  having  been  known  to  the 

X  X  4  plaintiff-^ 
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PAVING    BOM). 


PILOTS. 


plaintiff->that  it  might  have  been 
known  to  hint  if  iie-had  used  dili- 
gence, inasinucli  as  the  defendant 
(the  partner  not  originally  known) 
liad  been  a  regutered  part-owner 
of  the  ship  on .  account  of  which 
the  goods  had  been  supplied,  at 
the  time,  because  the  register  is 
not  readily  accessible,  nor  conclu- 
sive when  fonnd. 

3.  NoM  of  the  acu  done  by  an  ns- 
tensible  j^rtnerri'i^iidi  are  muidly 
held  €(>  operate  to  dtsdmrge  the 
others— such  as  selecting  one,  ac- 
cepting new  bills,  &c.— wul  Operate 
to  discharge  a  partner  not  known 
to  the  creditor,' if  done  during  &e 
time  of  the  coneealmtet  ot  such 
partner^ 

IL 
4*    yide  Dr8TRiKOA9. 


PARTICULARS 
(Of  Plaintiff's  Demand.) 

As  onier  for  ddiverine  particulars 
of  a  plaiatHPs  demand  will  not  be 
made,  if  the  defendant  refuse  to 
swear  that'  he  does  not  know  the 
precise  amount  of  the  plaintiff's 
ilaim.     See  the  note  in  page  60. 

Grant  v.  Austen     -     -     -    -    -  58 


l^AVING  BONET. 

1 .  •  THe^setera!  instruments  (called 
b6n<&)  given  for  securing  on  the 

-  parish  rates,  tfie  payment  of  looZ. 

^  eifch  iBhd  Interest j  to thehoMer, 
liy^jwBhAes  eiiafilea  to  borrow  mo- 

.  ni^ybjritidh means  underlie  local 


mere  chattel,  btif  dchiu^^'Wi^^die 
owners  of  houses,  &t.  Ift-refe^eeref 
such  houses,  drc.  and  thetjsfore, 
when  sold  at  auction,  are  nofUible 
to  thehtghet  auction-duty  hnpM^ 
on  the  sme  of  chattels  by  the  43d 
Greo.lIL  c.  6g,  biit  to  the  lonrer 
duty,  as  being  a  sale  t>f  an  interest 
m  lands,  8tc. 

2.  And  snch  instruments  vooU  come 
within  the  Statutes  of  Mortmain. 


PAYING  MONEY  into  COURT. 

Vide  Is  JuscTioVy  passim. 
Rex  V.  Bates 341 


PILOTS. 

1.  The  owners  of  «  merchant  vessel 
running  foul  of  and  damagmg  a 
King's  shm  lyi^g  in  the  MtmQTf 
by  miscondiict  of  the  persons  on 
board,  held  nable  in  an  iufonnfUion 
for  damages,  in  the  nature  o^.fn 
action  on  the  case,  although  ue 
had  oh  board,  at  the  time  M'the 
accident,  a  pilot  duly  licehtofibe- 
eauae  the  livernool  Local.  I^ot 
Act  is  not  of  itfielfCorbyrrfetiipe 
to  the  52dGeo.  Ill,  ch.  39.)  .4c;i- 
perative,  compulspry  or  p^n^Von 
the  captain  to  take  apilot  oh ^&rd 
whilst  lyrog  at.anchpr,  but  jneri^y 
subjects  liim  to  the  of^ment  oT^e 
-^'Jot's  regulated  allowance  oa  re* 


2.  The  30th  sec.  of  die  5^8^  HI, 
cfa.  39.  (which  is  comn;s»nly».bfi^ 
1     improperly,    called    the  '  CTenerat 
I     Pilot  Act)  discharEm^mastersand 
owners  of  vessels  having  pilots  on 
board,  from  rcsponsibiiify  for  da- 
mage 


PLEADING. 
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.  ni|ifei»CQ«sioBfdibyAe:iiC|^itctof 
ibe  pilot;  held  not  to  applv  to  vet- 
ueU  having  on  hoard  piloti  ap- 
pointed for  other  places  than  those 
«.expresBly  named  in  the  preamble 
•  fiCpro¥isioii6  of  that  Aot 

3.  Where  that  Aot  does  apply»  the 
Crown  i»  equally  bound  with  the 
subject,  although  not  named. 

jthe  Attorn^  General  v.  Case  •  302 


PLEA. 
Vide  Privilege. 

PLEADING, 
(InEquUy.J 

A  defendant  in  a  trthe  cause  baving 
set  up  a  defenee  of  composition 
real,  cannot  afterwards  rely  on  its 
'  being  in  ftct  a  modus. 

Soeb  a  defence  is.  doublOi  and  too 
unoert^in. 

As  to  die  mode  in  which  die  defence 
sras"  laid,  acd.  whether  it  were 
aoabtful  if  the  defence,  though 
Approaching  more  nearly  in  ferm 

^  to  a  compomtion  real  than  a  mo- 
dus, might  not  be  consistent  with 

'  ^  statement  of  modus, — see  the 
tienhs  of  the  answer  as  given  rer- 
btttim,  in  its  several  doubtful  parts, 
.^  the  eoiine  of  the  ju^fment. 

tTnrd  V.  Shepherd  *  -  •  -  607 
Fttfe  •'Custom  o>  tithing.— 


(  Criminal.  J 
Vide  Ikdictmxnt! 

\,  '  •  •    • 

PLEADING. 

1.  It  ia  not  seottssvy  ioran  Action^fi^ 
nan«delii!ery  of  goods  aokl,  totiet 
out  nore  of  the  cofttnaet  ihin  re- 
lates to  the  braadb 

Spuery.JIuMt     •    -r  •    -    «  .68 

3,  Proof  diat  it  fmBjmtt  of  the  con- 
.  trapt,.  thatplMAftif  should  pi^iJbr 
the  goods  by  bill  at  two  moMnson 
invoica  or  delivery,  is  not  a  fatal 
variance  from  a  jsateroent  in  die 
count  that  they  were  to  be  paid 
for  by  a  bill  at  two  months. 

16. 

3.  Demand  of  delivery  of  the  goods 
sold  issuficient  proof  of  ati  aver- 
ment that  plaintiff  was  ready  and 
williag  to  perform  his  pan  of  the 
.contract,  although  that  demand 
was  m^e  by  his  servant,,  when  he 
was  not  himself  present  ta  have 
done  so^  if  required,  un  the  spot 

/*.      . 68 

4«  Special  assumpsit  is  the  proper 
form  of  such  an  action. 

lb. 

5.  In  an  action  for  a  felse  and  de- 

.  oeitful  representadon  of  die  -an* 

nual  returns  of  a  business  jmld^o 

the  plaiiitifl^  an  averment  that  de* 

feodant  represeiited  the  retunas  .to 

amount  to  a  oectiua  suaa,  iam^ie- 

:  rial  and  inust  be  liireciw^ly  proved 

notwithl 
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PRESUMPTION. 


notwithstanding  it  must  be  laid 
under  a  mtldhet.  And  a  Tariance 
between  the  allegation  and  proof 
is  a  ^od  grpund  of  nonsuit  after 
verdict. 
Gilbert  v.  Stanislaus  -    •     .    -     54 

6.  In  cases  of  doubt,  there  should  be 
separate  counts  to  let  in  proof  of 
the  precise  fact. 

lb. 

7.  It  is  not  ^ound  of  error  that  the 

Slaintiff  (in  an  action  against  a 
nadied  on  the  41st  Geo.  HI,  ch. 
24.  and  1st  Geo.  I,  eh.  5.  for  re- 
covery of  damages  for  injury  done 
to  him  by  the  demolition  of  his 
mills  by  persons  riotously  as- 
aemblea)  ao  niot  allege  in  his  de- 
cknUion  that  such  demolition 
,  was  felonious,  or  that  the  persons 
vioftoosly  assembled  acted  felo- 
nioosly. 
Beaison  v.  Ruskfi^k      -    -    -    48 

8.  It  is  sufficient  to  sanction  a  civil  ac- 
tion, if  it  appear^  from  die  allega* 
tion  of  the  acts  done»  that  a  felony 
has  been  committed  by  them. 

lb. 

9.  Vide  Extent,  N'  1. — FoR- 
FSiTUBE  OF  Ships. 


POSTPONING    TRIAL   OF 
INFORMATION, 

1.  If  the  trial  of  an  information  has 
been  once  postponed  at  the  in- 
tflatice  of  the  Attorney-general,  pro 
dtjcchi  juratartan^  the  Court  will 
abo  grant  the  defendant  a  rule  to 
tfiev  cause  why  the  trial  should 
•  not  be  furth^  postponed,  on  his 
.  «p|kUcatiMi,  if  la  the  mean  time  a 
material  witness  dqrased  to  have 


beenready  (Nn  the  former  ocoosion, 
is  not  forthcoming.   .         . ; 
Attorney  General  v.  Hughes      -    aS 

9.  The  Court  will  not  pos^Miie  the 
trial  of  an  information  on  the  ap* 
plication  of  the  defendant,  on  the 
ground  of  his  commisaion  to  exa- 
mine witnesses  abroad  not  having 
been  returned,  if  the^  think  that 
there  have  been  nuffiaent  time  for 
its  return. 

It  should  be  stated  in  the  affidavit, 
in  support  of  such  an  application, 
that  the  return  is  expected,  and 
when. 

TAc  Attorney  Gen.  v.  LaragoUyy  aai 


POUNDAGE. 

Vide  Extent. 

PhACTlCE. 

All  motions  to  annid  proceedings  on 
the  ground  of  irregularity,  imm  be 
made  in  the  term  when  the  pro- 
ceeding was  Md,  or  the  Court  wi||l 
not  receive  the  appUsation.      ,j 

Anon.    -    •    -    -    •    -'-'    -.37 

Vide  AF»iDAViT/-^Exap»wry*- 
Monoy.    •  ^. 


PRESUMPTK)N,.\ 

(From  Usage.) 
Vide  COMPOSITIDK. 


PROHIBITED    GOODS. 


RECOGKIZAXCE. 
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PRIVILEGES  OF  BRITISH 
SHIPS. 

Vide  Impoktation. 


PRIVILEGE 

CQf  Attorney.) 

1.  If  a  plea  in  abatement  (of  privi- 
lege) be  not  supported  by  a  proper 
affidavit,  the  plaintiff  may  sign 
judgment  immediately. 

Richards  y.  Setree    -     -    -    -     197 

3.  A  mistake  in  the  parties  of  the 
suit,  in  the  tide  to  such  an  affi- 
davit, renders  it  insufficient  to  sup- 
port the  plea,  although  it  refer 
expressly  to  the  annexed  plea  in 
which  the  title  of  the  cause  is  right. 

lb, 

3.  Qtuere, — ^Whether  an  attorney  of 
another  Cpurt  is  entitled  to  plead 
his  privilege  in  abatement  against 
the  p^vilege  of  the  officers  of  this 
court.         - 

lb. 

4*  The  Court  will  not  permit  cause 
to  be  shewn,  before  the  day  for 
which  the  rule  is  drawn  up,  for  the 
sake  of  enabling  the  party  to  save 

'  ihetermtietiquerei — if  that  be  sug- 
gested at  the  time  of  the  applica- 
tion. Nor  will  they  impose  terms 
with  a  view  to  expedite  the  execu* 
tioi^  of  a  writ  of  inquiry. 

Jli^rds.Y'  Skree   -    -    -    -     197 


PROHIBITED  GOODS. 


PROMISSORY  NOTE. 
Vide  Distftxss. 

PROOF. 
Vide  Com PosmoK.  —  Plsadino, 

N<^  9% — ^PrXSVBI PTXOK. 

PUBLICATION 

CQfPq>ositiorU.J 
Tide  ExAMiiTATioJK  OF  Witnesses. 


Q. 

QUIA  TIMET, 
CBiU'ofO 
Vide  Demurrbr  in  Euuity. 


R. 

RECOGNIZANCE. 

A  defendant  having  been  committed 
to  prison  on  a  forfeited  recogni- 
zance, whereby  his  wife  and  family 
are  become  burthensome  to  the 
parish,  is  not  ^  sufficient  ffrpi»d 
for  the  discharge  of  the  defendant 
firom  BUfih  teooffiifuaifi^^ ,- 

Sexy,  Stancher      ^    -    •    *.    361 
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tCEf£nE^ct. 


iK^h^Y. 


KECORIX 


1,  Tlie  cndpraeixient.by  the  clerit  of 
the  enrolments  t>f  the  day  of  the 
enrolment,  by  way  of  date,  is  a 
part  of  the  record,  and  cannot  be 
averred  against;  nor  is  evidence 
admissible  to  shew  that  it  was  in 
fact  enrolled  on  sonie  other  day ; 
and  that  although  the  date  be 
written  on  an  erasure. 


Rex  Y.  Hopper 


495 


2.  If  an  inquisition  to  find  debts  exe- 
cuted in  vacation  be  returnable  in 
the  following  tenn^  and  a  writ  of 
sdrefaciatthB  nsued  thereon  tested 
as  of  the  term  preceding  the  vaca- 
tkm,  the  Court  wiU  set  it  aside  ibr 
the  repugsanqr  which  must  ap- 
pear on  the  face  of  the  record;  nor 
will  they  allow  it  to  be  aided  by 
inserting  uie  true  dates  by  means 
of  a  memorandum  on  the  record. 

Rex  V.  Pearson a88 


REFERENCE 
(-Of^Thle  to  Depufy  Remembrancer.^ 

Thh  Coiitt  will  not  (on  a  bill  fbr 
specific  .performance*)  make  an 
interlociitory  order  to  refer  a,  title, 
die  validity  of  wJhjch  is  denied  .by 
.the  answer,  and  depexids  ofx  ikcts, 
to  the  Deputy  ..Remembraoc^r, 
untn  thV  cause  is  broi^;ht,ip  a 
hearing,  without  cimsent. 


Benayer  v.  Bright 
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(To  Master^  to  take  aecmatU) 

The  Court  mU  Mt  nfvr-  it  to  the 
Master,  to  take  an  account  of  what 
is  actually  due  on  fausnd  for  prin- 
cipal and  interest,  and  costs,  after 

:  a  verdict  obtained  by.the.piainliC 
*  on  the  bond  having.  1>een  put  in 
suit. 

Eaetnmdy.  HeU    -^    -    -    •    aip 


REMITTANCE 

CTo  Bankers,) 

Vide  ApFBOf  RiATioK. 

REPLEVIN  BOND. 

Vide  AstioMMKNT. 

.  .  .    .■  J.-  .  ■  ■    ■  .,■     '  " 

EEPLEVIN. 
Vide  iNJDKOTioir. 

REPORT, 

(GeneroL) 

The  Court  will  not  direct  the  Deputy 
Remembrancer  to  proc^L  to  make 
a  general  rq^ortr  wtil^tfae  previous 
orders  for  separate  reports  are  re- 
^darly  disposed  of;  altboHg^  J« 
nave  beftre  him  a  fhU  state  of 
facts. 

Xsioci  (Sir  Watkin)  v.  Morgan,  175 


KESPONStBILIXy. 


SCIBB   VJ^CIAS. 
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REM-tCAltON,      . 

'    '      '     (WUhdravoing.) 

Aflerajihuiitiff  has  twice  amended 
histill,  tod  died  a^  replication  for 
cause  against  a  second  order  ni$i 
to  dismiss,  as  agsjinal  a  detaidant 
who  has  not  caused  delay,  the 
Court  will  not  permit  the  replica- 
tion to  be  withdrawn  for  the  pur- 
pose of  further  amending  the  bill, 
by  striking  out  the  name  of  such 
defendant,  and  in  other  respects, 
for  they  will  wtiipuivis  to  dilatory 
proceedings. 

Turnery.  Cahert    -    -    -    -     i6i 

Vide  DsMuaRXR. 


RETAINED  OF  LEGACY. 
vide  LxOACT  Duty. 


HETURN. 
Vide  Record. 


^-     RESPONSIBILITY 

(Vf  Owners,  fir  damagehy  Servanh.J 
Vjde  Pilots. 


RET&NtJ£. 
Vide  Excess  I>UTisa.---FiMLrxiTUR  6 

OJ  SHlPS^-^EGAqY  DuXXt-p-lM- 
.   PORTATIQK. 


s. 

SALE 

fO/^mkes.^ 

Vide  Trnjbmbkt. 


CJudkid,  of  Ships  derelict^    tohere 
-  Cnrnn**   right   by  forfeiture  fx- 
cluded.} 

Vide  Forfeiture  of  Sbtfs. 


SCIRE  FACIAS. 

1.  The  Court  will  set  aside  a  writ  of 
scire  fodaSf  issued  on  an  Extent, 
if  the  warrant  ibr  the  conmussion 
to  find  debts  have  not  been  s^^ned 
by  a  Baron,  no  applioation  hiding, 
been  made  for  sucn  signature. 

jRacT.  Thompson 278 

a.  Where  a  writ  of  scire  focias  \% 
moved  to  be  set  a^e  as  having 
been  irregularly  issued  (not  as 
hainng  b^  irregularly  served) 
Hie  motion  paay  be  made  after  ap- 
peanmee. 

'  ■•  ••  -■■•■■■..•■■  /j, 

3.  The  Crown  has  not  an  election  to 
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SERYICE. 


6HiP8. 


proceed  agaiiuBt  its  debtor  either 
bj  extent  or  scire  fadas^  where  the 
debtor  is  not  iaMtvent. 

lb. 

4,  A  scire  Jacias  may  be  issaed  in  va- 
cation, but  only  where  the  debt 
which  it  seekA  to  recover  is  actually 
due,  before  the  end  of  the  pre- 
ceding term,  or  it  must  be  tested 
as  of  the  next  subsequent  term. 

J*. 


SECRET  PARTNER. 
Vide  PAfiTN^a. 

SECURITY. 

Vide  Bail. — Stating  Proceed- 

INGS. 

SERVICE 
(0/  Process.  J 

Vide  OlSTBUfQAS. — SUBPCENA. 

(Of  Notice.  J 
Vide  Notice. 


(Of  Distringas,  xokere  one  of  Partners 
is  abroad,) 

Vide  DistRiVGAS^ 


SET-OFF. 

Vide  BAKKKUPTCY..-^^iTENT. 

SETTING  ASIDE 

Vide  SuJirflpiA. 

(Process.) 
Vide  Scire  Facias. 

(Scire  Facias.) 
Vide  Record. 

SHEI^IfP. 
Fm&  EjKTEN  T,  jis^iiau 

(Action  against.) 
Vide  Bail,  K*  1. 

SHIP-OWNERS. 
Vide  Pilots. 

SHIPS. 
Vide  ImportaxiOn. 


STATUTKS- 
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SHOOTING. 
Fide  Ikoioxmekt. 


SHEWING  CAUSE. 

1.  The  Court  will  not  permit  cause 
to  be  shewn  before  the  day  for 
which  the  rule  is  drawn  up,  for  the 
sake  of  enabling  the  applicant  to 
save  the  term. 

Richards  v.  Setree      -    -    -     -  197 

2.  Shewing  cause  against  a  rule  nisi 
for  a  new  trial,  is  not  a  breach  of 
an  injunction  against  proceeding 
at  law. 

Wkitmore  v.  Thornton     -     -     -  341 


SIGNATURE 

(Of  a  Baron,  tohere  indispensaUeJ 

Vide  SciR£  Facias. 

STATE 

(In  Amity  toith  Britain^  9oh€U,J 
Vide  Importation. 

STATUTES, 

(Public.) 


Edtoard  III. 
•27.  c.  13.  (Salvage.)  -    - 


105 


3,  c  2.  (De  muliere  ahiticta,)  -  'VjS 

Henry  Vffl. 

1.  p,  8,  (Sec,  2,  giving  Evidence 

before  Commissioneis)  -*  **  45B 
27.  c.  10,  (Inrolment.)  •  r  -  -  307 
33.  c-  7-  s.  7.  (.TithesO  -  •*  ■?  528 
3».  c.  38,  (Tithes.)  -  -  -  -  33^ 
33.  c.  .  (Seizing  Lands  of 
Crown  Debtor  -    -    -    *    -    45 

Edwird  VI. 

2  &  3.  c.  13.  8. 5  &  6,  (Exempt- 
ing barren  Lands  from  Tithes)  465 
2  &  3.  (Costt) 474 

EUxabeth. 

I.  c.  19.' (  )    -    -  333 

10.  c.  ID,  (  )     "     "     *• 

13.  (Frauduleot  Assignment.)  -    14 
13.  c.  4.  (SeUingLands  of  Crown 

Debtor.) 43 

43.  C.4.  (Rates.) 336 

James  I. 
I.e.  8.  (Stabbing.)    -    -    -    -  153 

WiUiam  III. 
8  &  9.  (Tithes.) 475 

Charles  II. 
12.  c.  18.  (Navigation  Act.)     -  4-86 

Anne. 

4.  c.  16.  8. 13.  (Referrmg  Bonds 

toMasterA  -    -    •;.  r    -    •  220 
10.  c.  19.  (Excise  Duties.)  -    -  3^ 
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STATUTES. 


STAYING   PROCEED  I  KG  S. 


George  I. 

i.c.5.(ActionaeaiiiBt  Hundred]  50 

.  (Smugg&ig.)     -    . 

•  (Black  Act.)     -    - 


5.  c.  11 
9.  c.  as, 


101 
J54 


George  II. 

5.  c.  17.  (Tithet.)  -  -  -  -  339 
5.  c.  30.  •.  fl8.  (Bankruptcy^ 

Mtttual  Credit.}  •  -  -  -  aag 
9.  c.  ^.  (  -  •)    -    -  357 

17.  (DJadiunin^  for  Rata.)  •  355 
29.  c  39.  a.  9.  (Bankraptcy^ 

proTing  Debts  by  an  assured.)  338 

George  Ul. 

5.  c.  17.  (Enabling  Stat.)  -  -  333 
19.  c.  56.  s.  14.  (AucUon  Duty.)  9^7 
19.  c. 56.  (Auction  Duty.) '-  -  182 
19.  c 56.  {Auction Duty.)  -    -  335 

34.  c.41.  (Exdiae'Duties.)  -    -  360 

35.  c.  7s.  (Excise  Duty.)  -  -  .  ib. 
as*  ^  35'  (Extent  Costs.)  -  "  4^ 
25.  c  35,  (Extent)  -  -  -  -  ib. 
90.  c.  40.    8.  1^.    (Bonds    by 

Masters  of  Ships.)      -    -    -  303 
33.  c.  50.  8.9.  (Bonds  required 
from   Masters  '  of  Coasting 
Vessels.)      ------  ao6 

35-  (  ,  .)    -    -    41 

35.  c.  73*  (Auction  Duties.)      -  341 

36.  c.  5fl-  (Legacy  Duty.)  375,  403 
39.  c.  59.  (Smuggling.)  97. 101.  107. 

111. 
41.  c.  34.  (Action  against  Hun- 
dred.)     - 48 

43.  c.  99.  8.  41 .  (Costs  on  Ex- 
tent.)       381 

43.  cte.    Sched.  A.  (Excise 

Consol.  Act.)  -  -  -  .  -  183 
43.  c.  69.  Sched.  A.  {irO  -  -  3«5 
43.  c.  69.  (Excise  Duties. )  -  -  360 
43.  c.  153.  (Importation.)  433.  445, 
aaB.  453. 
43.  c.  58.  (MaHcions  Shooting.)  145 
45-  c«  90.  (Auction Duties^)     -  344 


45.  c.  «8.  8. 4.  (Legacy  Duty.)  -  378 
48.  c.  149.  (Legacy  Duty.) 


368 
•  403 

-  443 

-  346 

3«H 


48. 

49*  (Importation.) 

51.  c.  134.(l^i8tringaB.) 

53.C.39.  (KtetAct)     - 

53.  c.  163.  (Auction  Duties.)     -  341 

J6.C.  117. (Extent.)  -    .    .    -.  9^ 

57.  c.  117.  8. 4.  (Extent.)    -  80. 94. 

30.  c  38;  33.  C.58;  39.  c.51 ; 

36.  c.  53 ;  44.  c.  98;  45.  c.  38; 

(Legacy  Duty.)     -    -    -    .  403 

PRIVATE. 

5th  Geo.  I.  c.  11..  (Brentford 
Turnpike*.)   - 154 

loth  Geo.  L  c.  6.  (Ditto.)    -    -  356 

37th  Geo.  III.  c.  78.  (Liverpool 
Pilot  Act.)  -    -    -    -    -    -  303 

46th  Geo.  m.  (Mary-le-bone 
Paying  Act) 34a 

Vide   Bakkruptct.  —  Construc- 

TIOK  OF  STATUTSa.— DlSTRIVOAB. 
—  ExXMPTIOK .  7ROII  TlTBXa.^ 
— £xTRllT.*^IiicFOUATION. — ^Lx- 

OACY  DxJTY.— TPaviko  Bomd 

..  PlXtOTS. — ^TXNEMXMT. 

STAYING  PROC]HBI)Qf^. 

The  Court  will  stay  proceedings  on 
an  assignment  of  a  bail  bon^  the 
defendant  having  since  perfected 
baU  on  motion,  without  tender  of 
payment  of  costs  or  any  affidavit 
of  merits,  or  that  the  application 
is  made  ia  ease  of  the  stierif  or 
bail,  where  a  trial  has  not  been 
lost;  nor  wfll  they  in  audi  case 
order  the  bail  b<kid  so  stand  as  a 
security  itqiiisiag  only  that  the 
plaintiff  shall  be  put  in  the  same 
situation  as  if  bail  nad  been  put  in 
in  time  and  duly  perfected. 

Fide  AsstoyMXirr  ^pltxpSBvix 
BwiH  N?  a^^BAiLa  N*«  3^3. 


TfSiri^MCNT. 


TXfiOTB. 
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SUfiPC£M:A- 

1 .  If  a  copy  of  8ubp9Da  ad.  resp,  be 
left  with  a  senrant  of  defenoant's 
brother  (who  was  also  his  partner, 
and  a  co-defendant  in  the  suit)  at 
whose  house  such  servant  acknow- 
ledged that  he  resided,  will  be 
good  service,  altkough  the  party 
be  out  of  the  kingdom  at  the  time. 

Birdxoood  v.  Hart      -    -    -     -  176 

2.  And  a  rule  for  (setting  aside  an 
attachment)  obtained  on  a  re- 
presentation ^at  the  party  was 
abroad  at  the  time  of  service,  wiH 
be  discharged  on  such  cause  being 
shewn,  with  costs. 


SUPPLEMENTAL  ANSWER. 
Vide  Aj<«wbii. 


'     TAXES. 
Vide  Extent,  pasiim. 

TENEMENT. 

1  s  7tthes  are  a  Tenement ;  and  when 
sold  by  auction  are  within  the  ex- 
«Biption  (from  duty)  of  19  Geo.  Ill, 
ch.  56.  8.  14. 

JUas  V.  EUii     -*....  393 

2.  Tithes  of  com  growing,  let  in  July 
yxj  auction,  and  to  be  transferred 

VOL.   Ill, 


by  a  lease  for  one  year,  to  com* 
mence  from  the  day  before  the 
auction,  is  aloltb|^'of  a  ImarMTi^y 
and  not  a  saU  ofwD-  much  of  the 
titheable  matter,  and  that  although 
no  actual  lease  ^ribottU  -Jbe  in  fact 
executed. 


TERM 

(Of  Yean,) 
Vide  Equity  of  Redemption. 


TERRIERS* 

Old  terriers,  recording  that  tithe  of 
hay  is  payable  in  kmd,  signed  by 
the  rector,  eh^^^mn^dens,  over- 
seers, and  some  of  the  resident 
parishi^tier^  are  good  evidence  to 
rebut  the  presumption  of  a  &nn 
modus  attempted  to  be  established, 
by  proof  qf  a  money  pajrment  hav- 
ing been  uniformly  rendered  be- 
yond living  memory,  in  the  ab- 
jsence  of  any  evidence  even  of  re- 
putation, that  the  tithe  had  ever 
been  taken  in  kind  from  the  farm; 
and  that  although  such  terriers  are 
now  proved  to  have  been  signed 
by  any  person  interested  in  the 
farm. — Wood  B.  dissentiente. 

Mytton  V.  Harrii       -    -     -     -     19 

2.  Nor  will  the  court  grant  an  issue 
in  such  a  case. 


TESTE. 
Vide  RECoan.— Scire  facias« 

Y  Y 


666                   TRIAL. 

VE^DinONI   ^EXPONAS. 

TESTAMENTARY  INSTKU- 
MSNT. 

TRUSTEE. 
Vide  DxMURRU, 

TIME 

u. 

(T4,PWrX 

UNDERWRITER. 

CGiven  to  put  in  bail.) 

Vide  Bam^roptct.     * 

Vide  Baix. 

V, 

TITHES. 

VACATION.      . 

nUeOoftTS^-^CuSTOM  OV  TlTHlKO. 

'MOD0S.'— -PtEADIKG  IV  EqITITT. 
«**^TkMOISNT. — ^TfiRAlERa. 

Vide  Record*  ^ciM  facial 

TITLE. 

VUk  RfiTEAENCE  OP»   TO  DfpUTT 

Rkmembrancsr. 

VENDITTONI  *EXfe»AS: 

(Of  Plea.) 
Vide  PaiviLBGx. 

TRIAL 

(Oflnftnmation.) 

Vide  PosTFOViNOy  &c. 

The  Court,  on  applicAtioR  af  i^kxtA^ 
ants,  ifffO.,  by titlef  tpiMW  Cause, 
order    a    vertditidni '  d^nas   to 
issue  before  the  duef'tdin^  arrive 
for  selling  the  goodff  &f^  bahkruDt, 
seized  under  an  extetit,  '6n  an  am- 
davit  that  it  would  benefit  the  bank- 

...  .cupt's  estate,  because  the  price  is 
expected  to  fidl,  &a ;  the  sheriff 
to  pay  the  prosecutor's  demand  into 
the  liands  of  the  Deputy  Remem- 
brancer, to  the  credit  of  the  cause, 

and 

*^e*oe;' 


WITKESS. 


667^ 


and  the  remamder  to  the  assignees : 
the  defendants  (fke  claimants)  pay- 
ing into  Cotnt  tool,  beyond  the 
amount  of  the  debt  claimed  by  the 
prosecutm*:  ■ 
Rexr.Cr^fju 606 


VENDOR  AND  PURCHASER. 

Vide  CoNTRACT.^*DJBMUBil£R  IN 


VENIRE. 
Vide  Distringas. 

VENUE, 

The  defendant  01(^09^  H^t!^  Court, 
change  the  rtiiue,  aft^r  naring  ob- 
tained an  order. for  time  to  plead 
"  on  iht  uiUal  tenm'^^  genctally. 
It  is  considered  to  be  one  among 
what  are  commonly  expressed  in 
the  order  tp  b^  the  usual  terms 
imposed  b/it  on  Kivihg  time,  that 
the  defendant  dJiall  j:iot  afterwards 
move  to  chang6  the  venue. 

When  the  order  is  intended  to  be 
without  prdudice  to  a  change  of 
yenue^  )t^  9^0^  hf^.  fo  expressed 
in  the  summons  for  attendmff  the 
j^^e.,      ^        .  . 

Nor  w&  ^^j^ojiut  order  a  Change  of 
v^nue  ix^^vifch  a  case^  although  the 
defendaixt  proposea  to  give  judg- 
nieot  pf  theJt^rm.  , 

JViuing^,y..Bolf,  ,  -    -    -    T    -    3 


Vide  I*J^€fti0N. 

w. 

WAIVER 
(OfEpdkMe  Lien.) 

Vid0  DntfURRiBR-iN  £<iviinr^lN- 

juNCTioN;  N*  a, 

WILL.  ^ 
Vide  Legacy  Dutt.. 

WITNESS. 

The  Court  will  not  order  at  cause 
'  which  is  setdownlcmbcaRDgi.to 
be  advanced  ta.tbe-  pitpocf  miAe 
ground  that  thle  subject:  .miller 
of  the  Suit  is  an  arbitration  of 
matter  of  account,  and  that  if  the 
award  should  be  set  aside  the  uh 
plicant  would,  <m  iping  into  the 
Account  again,  which  he  would 
then  be  obliged  to  4%  pwcbiibly 
lose  the  advantage  ot  a>anaterifu 
and  essential  witness,  who  is  o]d 
and  bed-ridden,  and  not  expected 
to  live. 
DalzeU  v.  Bailey    -    •    -    -    -    3 

Vide  Examination  of. — Postpon- 
ing Triait. 
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ERRATA. 

Page  d3,  hit  Une^Jw  age  read  uMge. 

Plige  105,  Umu  11  and  \%^Jbr  as  well  against  all  titles  of  the  CrowD,  itoi/ 
a^djDst  all  titles  as  linsU  of  the  Crown. 

Page  344yyor  sec.  reai;^  cap. 

P^^  376,  Une  lojrom  boUam,Jar  was  read  are. 

Page  43O9  line  sjrom  bottamy  Jbr  The  pair  modus  of  adL  for  a  day's  math. 

Thej-^muij  To  the  hay  modus  of  a  d.  for  a  day's  math  they. 
Page  458,  line  lOtJorwerj  rsaif  every. 
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